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Alyin  K.  Seago  et  oLy  plaintifi  in  error,  vb.  Walter  B. 

Babs,  defendant  in  error. 

Land  wu  sold  at  auction  by  S.;  C.  gave  notice  at  the  sale  of  claim  of 
title ;  S.  replied  that  he  woald  warrant  the  title,  and  woald  give  to  the 
pnrchaeer  a  bond,  with  ample  secnritj,  to  indemnify  him  against  the 
loss  of  any  sam  that  might  be  expended  in  improvements  npon  said 
property.  Complainant  purchased  for  $1,010  00,  and  paid  one-fourth 
of  the  purchase  money  in  cash,  and  gave  his  three  notes  for  the  re- 
maining three-fourths,  taking  the  usual  bond  for  titles  from  &  Two 
of  these  notes  were  paid  at  maturity.  The  remaining  one  was  dishon* 
ored,  because  C.  had  commenced  suit  for  the  land.  In  the  meantime, 
complainant  had  placed  improrements  thereon  to  the  value  of  $400  00. 
8.  obtained  judgment  for  the  amount  of  the  last  note,  has  filed  a  deed 
to  the  land  in  the  clerk's  office,  and  has  levied  the  execution  upon  the 
same.  The  Chancellor  did  not  commit  error  in  eigmning  the  sale,  the 
injunction  to  be  dissolved  upon  bond  and  security  being  filed  by  S.  in 
the  sum  of  $1,000  00,  conditioned  to  indemnify  complainant  against 
loss  on  his  improvements  in  case  of  the  failure  of  his  title. 
You  zux.  !• 
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N  Seago  ei  al,  vs.  Baas. 

Injunction.    Bond  for  title.    Before  Judge  Hopkins.   Ful- 
ton county.    At  Chambers.    May  10th,  1873. 

For  the  &cts  of  this  case,  see  the  decision. 

B.  F,  Abbott,  for  plaintiff  in  error. 

E.  F.  HoGE,  for  defendant. 

Warner,  Chief  Jasrf.ice. 

« 

The  complainant  filed  his  bill  against  the  defendant,  pray- 
ing for  an  injunction  to  restrain  the  sale  of  a  city  lot  in  the 
city  of  Atlanta,  which  had  been  levied  on  by  the  sheriff  to 
satisfy  an  execution  in  &,vor  of  the  defendant  against  the  com- 
plainant. The  presiding  Judge  granted  the  injunction  prayed 
for,  to  be  dissolved  when  the  defendant  should  give  bond  and 
security  in  the  sum  of  $1,000  00,  conditioned  to  indemnify 
the  complainant  against  loss  for  any  sum  he  may  have  es:- 
pended  in  improvements  on  the  property  mentioned  in  com- 
plainant's bill,  because  of  the  &ilure  of  defendant's  title 
thereto,  said  bond  to  remain  of  force  until  the  final  hearing  of 
the  case.  To  the  granting  the  injunction  and  order,  the  de- 
fendant excepted.  The  complainant  allies  as  a  ground  for 
the  equitable  interference  of  the  Court,  that  in  February,  1871, 
the  defendant  offered  the  city  lot  in -question  for  sale  at  public 
auction,  when  one  Coughlin  and  wife  gave  public  notice  of 
their  title  to  the  property,  whereupon,  the  defendant  assured 
the  complainant  and  other  bidders  present,  that  his  title  to 
the  property  was  perfect,  that  he  would  warrant  it  to  be  so, 
and  would  give  to  the  purchaser  a  bond  with  ample  security 
to  indemnify  him  against  the  loss  of  any  sum  that  might  be 
expended  in  improvements,  or  otherwise,  upon  said  property. 
This  allegation  is  supported  by  the  affidavit  of  Wallace,  who 
was  pTB6ent,.at  the  time.  The  complainant  alleges  that  be- 
cause of  this  statement  of  the  defendant,  he  purchased  the  lot 
for  the  sum  of  $1,010  00,  paying  one-fourth  of  the  purchase 
money  therefor,  and  giving  his  three  separate  notes  for  the 
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other  three-fourths  of  the  purchase  money,  two  of  which  were 
paid  at  maturity,  the  other  was  not  paid  for  the  reasons  al- 
leged in  complainant's  bill.  The  defendant,  at  the  time  of 
the  sale,  executed  and  delivered  to  the  complainant  a  bond  to 
make  him  a  title  to  the  lot  when  the  purchase  money  should 
be  paid.  The  complainant  alleges  that  he  has  made  improve- 
ments on  the  lot  to  the  value  of  $400,00,  and  that  Coughlin 
and  wife  have  instituted  suit  for  the  lot,  and  he  fears  they 
will  recover  the  same.  The  defendant  has  obtained  judgment 
on  the  last  note  given  for  the  lot,  against  the  complainant,  and 
execution  has  issued  thereon,  been  levied  on  the  lot  as  tlie 
property  of  the  complainant,  the  defendant  having  filed  his 
deed  thereto  in  the  clerk's  office,  as  provided  by  the  statute. 

If  Coughlin  and  wife  recover  the  lot  on  their  title,  and 
Seago's  title  fiiils,  then  the  complainant  would  be  entitled  in 
a  suit  on  his  bond  for  a  breach  thereof,  to  rasover  the  value 
of  the  lot  at  the  time  of  the  breach,  with  interest  thereon, 
which  would  include  the  value  of  his  improvements.  This 
he  cannot  do  if  Seago  is  permitted  to  Qle  his  deed  and  sell 
the  lot  for  the  unpaid  purchase  money  due  therefor,  and 
thereby  cancel  the  complainant's  bond  for  title,  as  he  is  pro- 
ceeding to  do.  The  complainant's  bond  for  title,  which  he 
now  holds,  will  protect  him,  for  the  reason  that  the  measure 
of  damages  for  the  breach  of  a  bond  for  title  to  land,  is  the 
value  of  the  premises  at  the  time  of  the  breach,  with  interest 
thereon,  whereas,  upon  a  covenant  of  warranty  of  title  to  land 
the  damages  would  be  only  the  purchase  money,  with  interest 
thereon  from  the  time  of  the  sale:  Code,  2898,  2897. 

In  view  of  the  facts  disclosed  in  this  record,  we  will  not  in- 
terfere with  the  exercise  of  the  discretion  vested  by  law  in  the 
Court  in  granting  the  injunction  in  this  oase. 

Let  the  judgment  of  the  Court  below  be  aflSrmed. 
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Charles  Eei:j.t,  plaintiff  in  error,  vs.  The  State  of  Geob- 

oiA,  defendant  in  error. 

1.  Tbere  was  no  error  in  admitting  the  record  of  the  indictment  and  eon- 
Tiction  for  the  opprobrions  words.  It  went  to  show  a  motiTe  and  to 
explain  the  threats  and  words  of  the  prisoner.    (R.) 

2.  The  evidence  in  this  case  is  of  such  a  character  that  this  Court  can* 
not  say  that  the  presiding  Judge  commit^d  an  error  in  refusing  a  new 
trial.     (R.) 

CrimiDal  law.  Evidence.  New  trial.  Before  Judge 
Grbene.  Newton  Superior  Court  September  Adjoarned 
Term,  1872. 

Charles  Kelly  was  tried  far  the  murder  <^  William  H. 
Hardeman,  and  found  guilty.  A  motion  was  made  for  a  new 
trial  on  two  grounds: 

1st.  That  the-  Court  had  erred  in  admitting  as  evidence 
against  the  defendant  the  record  of  an  indictment  and  judg- 
ment thereon,  against  the  prisoner  for  using  opprobrious  words, 
etc.,  against  the  deceased,  on  which,  some  months  before  the 
killing,  he  had  been  tried,  found  guilty  and  punished. 

2d.  That  the  verdict  of  guilty  by  the  jury  was  strongly  and 
decidedly  against  the  evidence. 

The  evidence  made  the  following  case: 

The  killing  was  done  on  the  19th  of  August,  1872,  in  the 
evening,  shortly  after  dark;  the  deceased  was  shot  by  an  as- 
sassin as  he  stood  in  or  near  his  own  door,  finom  a  clump  of 
plum  trees  on  the  opposite  side  of  the  road  from  the  house. 

The  prisoner  had  for  some  time  before  entertained  feelings 
of  strong  enmity  to  deceased;  in  fact,  before  the  killing,  he 
had  gone  to  the  deceased's  house,  which  was  a  mile  and  a 
half  from  prisoner's,  and  stealthily  shot  deceased's  dog  in  his 
own  yard. 

Not  long  after  this  he  had  confossed  to  one  Knight  that  he 
shot  the  dog,  and  went  out  of  the  yard  to  kill  the  two-legged 
dog  if  he  should  come  out 

At  another  time  he  told  Knight  he  did  not  want  to  do 
it,  but  if  Hardeman  bothered  him  he  would  kill  him;  again 
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he  had  said  US  hixxif  next  time  he  would  kill  the  two-legged 
dog. 

In  the  winter  or  spring  before  the  killing,  one  Harvey  had 
heard  prisoner  say  he  intended  to  put  Hardeman  out  of  the 
way  with  "these  or  something  longer,"  putting  his  hand  where 
he  Dsually  wore  his  pistols. 

At  the  May  term  of  Newton  Superior  Court  he  had  been 
tried  and  found  guilty  and  punished  for  having,  in  May,  1871, 
used  to,  and  in  the  presence  of  Hardeman,  opprobrious  words, 
to-wit:  "You  are  a  damned  liar  and  a  damned  coward ;"  and 
as  he  was  returning  home  from  the  trial,  he  had  said  to  one 
Crawford  that  he  had  been  advised  to  kill  Hardeman,  but 
there  was  a  better  way;  and,  again,  that  he  never  would  be 
satisfied  until  he  tried  him  with  these — putting  his  hand  on 
his  pistol. 

In  June,  before  the  killing,  he  had  threatened  to  kill  de- 
ceased in  presence  of  Mr.  Calhoun,  and  to  the  same  man  he 
had,  at  another  time,  said — speaking  of  deceased — ^^^I  will 
shoot  his  damned  heart  out,"  shaking  his  pistol  in  his  hand, 
"I  told  Tom  Osborn  so  this  morning," 

About  a  month  before  the  killing,  on  hearing  Mr.  Bobo 
declare  that  if  Hardeman  said  to  his  face  what  he  had  heard, 
he  would  kill  Hardeman  or  Hardeman  should  kill  him,  he 
offered  to  aid  Mr.  Bobo  in  killing  deceased. 

About  three  weeks  before  the  killing,  he  had  said  to  Mr. 
Gregory  that  he  would  take  a  stick  and  beat  deceased  till  the 
life  was  only  just  in  him,  and  that  he  would  keep  his  pistol 
at  his  head  whilst  he  was  doing  it. 

On  the  vety  day  of  the  killing,  having  shot  a  dove,  as  he 
was  reloading  his  gun,  he  had  said  to  Mr.  Calhoun  (to  whom 
he  twice  at  other  times,  on  previous  occasions,  said  he  intended 
to  kill  Hardeman,)  that  he  was  loading  his  gun  this  time  for 
higher  game  than  he  usually  shot  at. 

In  tracing  the  track  of  the  assassin,  it  was  found  that  he 
wore  a  number  seven  or  eight  shoe,  and  one  of  the  shoes, 
probably  the  right,  though  this  was  uncertain,  had  a  hole  in 
it  so  that  the  big  toe  and  the  one  next  it  made  an  impression 
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on  the  soft  earth.  From  the  evidence  in  the  I'eeord,  it  is  feir 
to  infer  that  this  mark  of  the  toes  was  made  when  the  assassin 
was  crawling,  dragging  his  feet  behind  him,  and  when  he  was 
running,  though  from  the  record  this  is  not  clear.  Mr.  Boyd 
testified  that  on  the  fourth  day  after  the  killing,  the  prisoner 
came  to  his  house,  wearing  shoes  of  that  number,  the  left  of 
which  had  a  hole  exposing  the  big  toe  and  the  next.  A  Mn 
Brown,  who  lived  at  the  prisoner's  fiither's,  testified  that  pris- 
oner had  a  pair  of  shoes  which  he  often  wore,  having  such 
holes,  though  from  Mr.  Boyd's  statement  the  holes  were  only 
in  the  upper  leather  and  not  in  the  sole. 

There  was  a  coroner's  inquest  on  the  night  of  the  killing, 
and  the  next  morning  one  of  the  jury  went  to  prisoner's  on 
business;  prisoner  got  into  the  juryman's  buggy  and  rode 
w^ith  him  about  a  mile;  asked  him  what  was  the  evidence — 
whether  any  warrant  had  been  issued,  and  told  the  juryman 
he  had  heard  they  were  going  to  arrest  him,  prisoner,  and 
hoped  if  he  heard  of  any  such  warrant  he  would  let  him  know. 

A  note  had  been  written  to  the  grand  jury,  trying  to  cast 
suspicion  on  Mr.  Bobo,  and  on  a  man  by  the  name  of  Davis, 
from  certain  threats  it  was  supposed  they  had  made.  Bobo 
admitted  saying  to  the  prisoner  that  if  Hardeman  said  to  his 
face  what  he  heard,  either  he  or  Hardeman  should  die.  Davis 
denied  any  threats,  or  any  ill-will  to  Hardeman,  and  Bobo 
said  he  had  seen  Hardeman  and  found  he  had  not  so  said,  and 
all  was  well  with  them.  There  was  evidence  that  this  note 
was  in  Kelly's  handwriting,  but  there  was  also  evidence  of 
the  prisoner's  brother  contradicting  this  There  were  also 
papers  in  evidence  to  enable  the  jury  to  make  a  comparisoa 
of  hands. 

On  the  other  hand  it  was  in  proof  by  prisoner's  brother, 
his  male  and  female  cousins,  and  by  his  sister,  that  he  was 
at  home,  a  mile  and  a  half  or  two  miles  from  the  scene  of  the 
tragedy  at  the  very  time  it  was  proved  to  have  occurred. 
This  was  also  proved  by  a  man  named  Jeffries,  and  his,  Jef- 
fries', mother,  who  lived  only  two  hundred  and  fifty  yards 
from  the  house  of  prisoner's  parents,  and  with  whom  he  was 
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at  that  time  boarding.  His  brother^  sister  and  female  oousin 
testifying  they  heard  him  and  young  Jeffries  talking  and 
laughing,  and  the  male  cousin  saying  he  saw  him  through  the 
door  of  Mrs.  Jeffries^  house  standing  by  the  table;  the  time  was 
marked  by  the  rising  moon,  the  killing  also  taking  place  just 
as  it  was  rising.  Jeifries  and  his  mother  both  declared  that 
prisoner  was  at  their  house  from  before  sundown  till  bed-time, 
and  had  gone  to  bed  on  the  floor,  and  the  old  lady  said  that  the 
one  and  one-half  hours  she  staid  up,  she  had  prisoner  in  sight 
all  the  time.  Jeffries  and  his  mother  were  proven  by  several 
witnesses  to  be  of  bad  reputation  and  not  worthy  of  belief  in 
a  Court  of  justice.  The  sister  was  attacked  for  the  sajoie 
reason ;  the  evidence  of  the  nephew  was  open  to  some  strict- 
ures as  to  the  probability,  under  the  circumstances,  of  seeing 
a  man  after  dark,  at  the  distance  of  one  hundred  and  fifty 
yards,  inside  of  a  small  house  with  but  one  room,  and  no 
windows,  through  the  open  door,  there  being  no  proof  of  any 
light,  while  the  brother  had  shown  himself  to  have  made 
threats  to  deceased  and  to  have  refused  to  go  to  his  funeral  as 
that  of  a  damned  dog. 

The  motion  was  overruled,  and  the  defendant  excepted  u]>ou 
each  of  the  aforesaid  grounds. 

A.  M.  Speeb;  J.  J.  Floyd,  for  plaintiff  in  error. 

T.  B.  Cabiness,  Solicitor  General,  by  Peeples  &  How- 
ell; Clabk  &  Pace;  L.  B.  Anderson,  for  the  State. 

McCay,  Judge. 

1.  We  hardly  think  counsel  for  the  plaintiff  in  error  serious 
in  the  objection  they  made  to  the  admission  of  the  indictment, 
judgment,  etc.,  for  the  misdemeanor.  If  the&ct  that  the  de- 
fendant had  been  indicted  and  punished  at  the  deceased's  in- 
Btance^was  material,  and  this  would  seem  to  be  a  legitimate 
£ict  going  to  show  a  motive  for  anger  expressed  by  prisoner 
against  deceased — if  such  a  fact  was  material,  that  is,  com- 
petent— surely  the  record  was  the  best  evidence  of  it.    That 
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he  was  angry  then  does  not  prove  he  retained  that  anger,  but 
it  is  a  fiict  which,  with  other  fiuHs,  may  &irly  be  used  to  get 
at  the  feelings  of  the  prisoner  on  the  day  of  the  killing, 

2,  The  real  question  in  this  case  is,  whether  this  tribonal — a 
Coort  of  law,  composed  of  three  men,  not  oi  the  vicinage — 
shall  declare  the  verdict  of  the  jury,  chosen  by  law,  and  re* 
qoired  and  anthorized  by  law  to  pass  apon  the  &cts,  not  sup- 
ported by  the  evidence.  We  have  again  and  again  declared 
our  opinion  that  this  Court  has  no  power  to  act  as'  a  Court  of 
appeal  from  the  verdict  of  the  jury.  Indeed,  it  is  only  by  a 
sort  of  fiction  that  we  have  jurisdiction  at  all  over  a  verdict 
of  the  jury  upon  the  &ots.  The  Constitution  expressly  de- 
clares that  this  Court  shall  have  no  original  jurisdiction,  but 
shall  be  a  Court  cUone  for  the  trial  of  errors  in  law  or  equity 
from  the  Superior  Courts,  etc.  The  Constitution  ^ives  to  the 
Superior  Court  the  right  to  grant  new  trials  in  the  Superior 
Court,  on  prop^  and  legal  grounds,  and  it  is  only  when  the 
Judge  of  the  Superior  Court  has,  in  granting  or  refusing  a 
new  trial,  committed  an  error  of  law,  that  the  jurisdiction  of 
the  Supreme  Court  arises. 

An  ordinary  mind  finds  it  difficult  to  discover  an  error  of 
law  in  a  judgment  turning  exclusively  upon  fiu^ts.  Whether 
a  certain  amount  of  testimony  does  or  does  not,  assuming  the 
testimony  all  to  be  l^al,  establish  a  certain  fiict,  would  seem 
to  have  nohe  of  the  elements  of  a  l^al  question  in  it.  But 
as  the  Judge  is  expressly  authorized  to  grant  new  trials,  on 
proper  and  l^al  grounds,  it  has  been  the  uniform  ruling  that 
whilst  this  Court  has  no  power  over  the  verdict  of  a  jury  di- 
rectly, yet,  if  a  Judge  refiise  a  new  trial,  when  proper  and  le- 
gal grounds  exist,  or  grant  one  when  proper  and  l^;al  grounds 
do  not  exist,  he  has  committed  an  error  oi  law.  Our  Code, 
section  3662,  as  one  of  the  legal  and  proper  grounds  for 
granting  a  new  trial,  says,  in  any  case,  where  the  ver- 
dict of  a  special  jury  ia  found  ^^  contrary  to  evidence  and 
the  principles  of  justice  and  equify,''  the  presiding  Judge  fnay 
grant  a  new  trial  befi>re  anoth^  special  jury.  And  again :  Seo- 
tion  3667 — ^''The  presiding  Judge  may  exereUe  a  %ound  di^^ 
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cretion  in  granting  or  refusing  new  trialB,  in  cases  where  the 
verdict  may  be  decidedly  and  strongly  against  the  weight  of 
evidence,  although  there  may  appear  to  be  some  slight  evi- 
dence in  &vor  of  the  finding." 

The  result  of  both  these  sections  is  that  if  a  verdict  be  con- 
trary to  the  testimony  and  principles  of  equity  and  justice, 
the  presiding  Judge  may  grant  a  new  trial.  But  in  doing 
this  or  in  refusing  to  do  it,  he  exercises  a  sound  discretion. 
His  own  judgment  upon  the  facts  is  to  be  exercised.  He  has 
seen  the  parties,  the  witnesses,  and  the  jury.  He  is  one  of 
the  community — ^the  vicinage — and  he  has  in  his  breast  the 
unwritten  and  unwritable  history  of  the  case,  and  standing, 
as  he  does,  a  sworn  judicial  officer,  accustomed  from  his  habits 
of  life  and  his  legal  knowledge,  to  estimate  the  value  of  evi- 
dence— ^to  judge  of  the  credibility  of  witnesses,  and  to  ascer- 
tain the  principles  of  equity  and  justice,  the  law  casts  upon 
him  a  discretion  to  grant  or  refuse  a  new  trial  in  cases  where 
the  verdict  is  contrary  to  evidence  and  the  principles  of  equity 
and  justice.  And  when  a  bill  of  exceptions  comes  here 
assigning  error  on  the  judgment  of  a  Judge,  in  granting  or 
refusing  a  new  trial,  it  is  not  only  the  verdict  of  the  jury  that 
is  to  be  reversed,  but  the  discretion  of  the  Judge.  And  the 
real  question  before  us  is,  has  the  Judge  abused  his  discretion  f 
Has  he  shown  a  want  of  tliat  &ir,  equal,  calm  consideration 
whidi  the  judgment  of  an  officer  so  placed  and  so  confided  in 
should  exhibit? 

We  wish  to  impress  on  the  minds  of  the  Judges  that  in  all 
Buch  cases  we  will  take  it  for  granted  that  they  have  exercised 
the  discretion  cast  upon  them,  and  that  they  have  not,  as  is 
sometimes  in  argument  stated  by  counsel  here,  decided  with- 
out consideration,  intending  to  cast  the  responsibility  on  this 
Court  We  have  none  of  this  discretion  cast  by  law  on  the 
Judge  of  the  Superior  Court,  and  we  cannot  interfere  unless 
the  case  be  one  where  the  verdict  is  of  such  a  character,  under 
the  evidence,  that  the  judgment  of  the  Judge  in  reference  to 
it  displays  a  want  of  that  sound  sense  and  judicial  discre- 
tion properly  and  necessarily  belonging  to  his  high  position. 
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We  say  this  because  we  fear  some  of  our  Judges  do  not  feel,  as 
they  ought,  the  responsibility  cast  upon  them  in  this  respect, 
and  that  they  are  too  apt  to  pass  hurriedly  and  carelessly  on 
these  motions,  thinking  that  if  they  are  wrong  the  bill  of  ex- 
ception will  secure  a  correction  of  the  error. 

With  this  view  of  the  powers  of  this  Court  over  the  ver- 
dict of  a  jury,  on  the  facts  alone,  we  cannot  bring  ourselves 
to  the  conclusion  that  the  present  record  presents  a  case  for 
our  interference.  By  the  verdict  of  the  jury  the  defendant 
did  this  horrid  deed,  and  the  Judge,  in  the  exercise  of  his  dis- 
cretion, has  set  his  seal  to  the  verdict. 

It  is  not  with  us  a  simple  question  of  whether,  in  our  judg- 
ment, he  be  the  man  or  not.  The  question  for  us  is,  does  the 
record  present  such  a  want  of  evidence  as  to  authorize  us  to 
say  not  only  that  the  jury  have  found  a  verdict  against  the 
weight  of  testimony,  but  that  the  Judge  has  abused  his  dis- 
cretion in  letting  it  stand.  We  do  not  think  so.  There  is  a 
great  deal  of  evidence  to  sustain  the  verdict.  It  is,  indeed, 
very  difficult,  nay,  almost  impossible,  to  conceive  of  so  many 
indications  of  guilt,  all  pointing  to  this  man,  and  yet  he  be  in- 
nocent. God  alone  knows  the  secrets  of  the  human  heart. 
Society  must  judge  and  act  on  such  rules  as  are  necessary  for 
its  preservation.  True,  this  evidence  is  circumstantial  wholly, 
but  the  circumstances  pointing  to  the  guilt  of  Kelly  are  nu- 
merous. The  jury  have  judged  of  the  credibility  of  the  wit- 
nesses, passed  upon  the  plea  of  an  alibi,  and  under  their  oaths 
have  said  they  have  no  reasonable  doubt  of  his  guilt  It  is 
not  for  us,  under  the  &cts  set  forth  in  the  record,  to  say  that 
the  verdict  shall  be  set  aside  as  illegal,  shocking  to  the 
moral  sense,  and  displaying  prejudice  or  mistake.  We  think 
an  honest,  &,ir-minded,  intelligent  jury  might  conscientiously 
come  to  the  very  conclusion  this  jury  have  done,  and  so  think- 
ing, we  affirm  the  judgment  of  the  Court 

By  virtue,  however,  of  the  power  granted  us  in  section  4219 
of  the  Revised  Code,  we  shall  direct  that,  after  our  judgment 
is  made  the  judgment  of  the  Court  below,  the  prisoner  be  re- 
sentenced, the  presiding  Judge  acting  on  the  case  according  to 
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the  discretion  vested  in  him  in  cases  of  circumstantial  evi- 
dence, and  passing  upon  him  sentence  of  death,  or  of  impris- 
onment for  life,  accordingly  as  in  his  judgment  the  nature  of 
the  case,  the  public  interests,  the  rights  of  humanity,  and  the 
liability  of  all  men  to  be  mistaken^  may  demand. 
Judgment  affirmed. 


Daniel  R.  MrrcHELii  et  aL,  plaintiffs  in  error,  vs.  The 
Mayor  and  City  Council  of  Rome,  defendant  in  error. 

1.  The  principle  that  the  owner  of  a  building  erected  on  the  line  of  his 
lot,  may,  by  lapse  of  time,  acquire  a  prescriptive  right  to  the  lateral 
support  of  the  adjacent  soil,  does  not  exist  in  this  State,  especially 
against  a  public  or  municipal  corporation. 

2.  If  the  work  of  grading  a  street,  such  as  digging  below  the  foundation 
of  a  wall,  or  under  a  wall  and  underpinning  the  sarn*),  be  done  by  the 
consent  or  direction  of  one  of  the  joint  owners  of  such  wall,  neither  of 
the  owners  can  recover  damages  from  the  City  Council  by  whose  la- 
borers the  work  was  done,  on  account  of  the  falling  of  the  wall  being 
caused  by  such  work. 

8.  Where  it  was  a  question  at  issue  whether  such  consent  or  direction 
was  thus  given,  it  was  error  in  the  Court  to  charge  the  jury  as  follows  : 
'*  What  they  (the  City  Council)  do,  so  far  out  of  the  line  of  their  own 
business  as  to  be  evidently  done  in  the  execution  of  somebody  else's 
job,  if  such  owner  was  present  and  knew  what  was  going  on  and  made 
DO  objection,  will  be  presumed  to  be  done  by  consent  or  direction  of 
such  property  owner,  if  nothing  appears  to  the  coutrary.  But  this 
presumption  may  be  rebutted  by  any  sufficient  facts  or  circumstances, 
such  as  that  the  owner  of  the  property  protested  against  it,''  etc.  The 
jury  had  the  exclusive  right  in  this  case  to  determine  what  presump- 
tion arose  from  the  facts  proven  by  the  evidence. 

Prescription.  Land.  Municipal  corporation.  Streets. 
Joint  tenants.  Charge  of  Court.  Presumptions.  Before 
Judge  Harvey.    Floyd  Superior  Court.    July  Term,  1872. 

Daniel  R.  Mitchell  and  Jesse  Lamberth  brought  trespass 
against  the  Mayor  and  City  Council  of  Rome  for  ?2,000  00 
damages^  alleged  to  have  been  sustained  by  them  from  the 
cutting  down  and  grading  by  the  defendant  of  Etowah  street^ 
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below  the  foandatioa  of  the  wall  of  their  house^  in  the  city 
of  Rome,  known  as  the  ''Buena  Vista  Hotel/'  causing  the 
said  wall  to  fall,  and  thereby  throwing  down  the  ell  of  said 
building. 

The  defendant  pleaded  the  general  issue.    The  evidence 
made  substantially  the  following  case : 

The  original  building,  called  the  "Buena  Vista  Hotel,'* 
was  built  by  Francis  Burke,  in  1836  and  1837,  upon  the  line 
of  the  lots,  at  the  comer  of  Broad  and  Etowah  streets — ^the 
basement  then  being  five  or  six  feet  below  the  surface  of  the 
ground ;  it  fronted  on  Broad  street  some  fifty  feet,  and  on 
Etowah  street  thirty-five  or  forty  feet.  The  ell  that  fell  was 
two  stories  high  and  about  fifty-five  feet  long,  fronting  on 
Etowah  street ;  was  built  in  1 847,  by  J.  J.  Printup,  and  built 
on  line  of  lot  and  street.  The  end  of  the  ell  is  up  to  the  old 
building,  but  the  walls  of  the  ell  were  not  let  into— not  tied 
into— the  old  building;  there  being  but  a  cross  wall  fifteen 
feet  fix)m  the  old  building  for  the  purpose  of  tying  the  long 
walls  of  the  ell  together.  About  the  year  1850,  Broad  street 
was  cut  down  and  graded  by  the  city  authorities  some  six  or 
eight  feet,  to  the  base  or  below  the  foundation  of  the  said 
building.  Some  grading  was  also  done  at  this  time  on  Eto- 
wah street,  but  not  so  low  as  the  foundation  of  the  ell.  From 
this  time  (1860)  some  three  or  four  instances  of  digging  occur- 
red up  to  the  last  in  August,  1868,  mainly  on  Etowah  street. 
The  wall  of  the  ell  fell  on  the  night  of  the  13th  of  August, 
1868.  When  the  street  hands  were  about  to  proceed  below 
the  foundation  of  said  ell  with  their  excavating,  Mitchell  pro- 
tested, as  he  was  fearful  it  would  fiill.  He  was  toured  by 
those  in  charge  of  the  work  and  the  chairman  of  the  street 
committee  that  there  was  no  danger,  that  as  they  went  down 
they  would  make  it  perfectly  safe  by  underpinning.  He  ap- 
prehended no  danger  until  two  or  three  years  before  the  house 
fell;  when,  chancing  to  look  at  the  wall,  he  discovered  that  it 
had  leaned  several  inches  towards  Etowah  street.  He  called 
the  attention  of  several  of  the  corporate  o£Scers  to  this,  and 
especially  that  of  Mr.  Perry,  the  chairman  of  the  street  com- 
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mittee.  He  could  never  understand  what  was  the  matter 
until  after  the  ell  fell.  He  had  seen  the  street  hands  digging 
under  the  wall  and  filling  in  with  brick,  and  supposed  they 
were  placing  brick  the  entire  width  of  the  wall.  After  the 
wall  fell,  he  discovered  that  the  dirt  had  onlj  been  dug  out 
nine  or  ten  inches,  and  that  the  weight  of  the  whole  wall  had 
been  standing  on  a  nine  inch  wall,  which  extended  only  about 
&nr  feet  below  the  foundation  of  the  ell,  for  several  years. 

This  excavation  and  underpinning  took  place  some  time 
before  Lamberth  had  any  interest  in  the  property,  and  at  the 
time  he  purchased  a  half  interest,  in  the  fall  of  1867  or  spring 
of  1868,  the  wall  was  bowed  out  three  or  four  inches.  The 
street  hands  were  at  work  on  the  day  preceding  the  night 
when  the  ell  fell.  In  August,  1868,  the  defendant  had  dug 
eight  or  ten  inches  below  the  foundation  of  the  old  building, 
and  refused  to  underpin  it  Plaintifts  hired  hands  to  acoom- 
plish  this  end.  They  had  been  engaged  at  this  work,  under 
the  superintendence  of  Lamberth,  for  several  days  before  the 
waU  fell.  The  job  was  finished  on  the  evening  before.  The 
foundation  of  the  ell  was  eighteen  inches. 

Considerable  evidence  was  introduced  on  behalf  of  defend* 
ant,  tending  to  show  that  the  excavation  beneath  the  wall,  on 
the  evening  before  it  fell,  was  done  under  the  direction  and 
control  of  Lamberth,  and  that  the  agents  of  defendant  were 
careful  not  to  undermine  said  wall.  This  was  denied  by 
plaintifis. 

The  evidence  was  also  conflicting  as  to  whether  Lamberth, 
as  a  member  of  the  City  Council,  had  not  moved  to  table  the 
claim  for  damages  when  presented  to  that  body  for  payment. 

The  jury  returned  a  verdict  for  the  defendant.  Whereup- 
on, the  plainti£&  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  verdict  is  contraiy  to  the  law  and  the  evi- 
dence. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  M- 
lows:  ''The  Mayor  and  City  Council  of  Rome  may  grade 
down  the  street  whenever,  in  their  judgment,  the  public  in- 
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terest  requires,  and  go  even  to  the  line  of  the  street^  but  they 
must  do  their  work  in  a  skillful  and  careful  manner,  so  as  to 
not  unnecessarily  endanger  the  property  of  contiguous  land 
owners,  and  when  the  work  they  propose  to  do  would  proba- 
bly endanger  the  property  of  such  land  owners,  they  must 
give  the  owner  reasonable  notice,  so  that  he  may  take  timely 
steps  to  secure  his  property,  unless  the  facts  show  the  contig- 
uous property  owners  to  have  fiill  and  timely  knowledge  of 
their  intended  work,  without  formal  notice.  If  all  these  pre- 
cautions and  conditions  are  observed,  the  city  authorities  are 
not  liable  to  the  owners  of  adjacent  walls  if  they  do  fall,  in 
consequence  of  digging  down  the  streets ;  but  if  the  damage 
is  for  want  of  an  observance  of  these  precautions  and  condi- 
tions, they  are  liable." 

3d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "  What  they  (the  City  Council)  do  which  appears  to 
have  been  done  in  executing,  or  aiming  to  execute,  their  own 
business,  it  will  be  presumed  to  be  done  under  order  from 
the  corporate  authorities ;  what  they  do  so  fir  out  of  the  line 
of  their  own  business  as  to  be  evidently  done  in  the  execution 
of  somebody  else's  job,  if  such  owner  was  present  and  knew 
what  was  going  on,  and  made  no  objection,  will  be  presumed 
to  be  done  by  consent  or  direction  of  such[^property  owner,  if 
nothing  appears  to  the  contrary,  but  this  presumption,  may  be 
rebutted  by  any  sufficient  ficts  or  circumstances,  such  as  that 
the  owner  of  the  property  protested  against  it,"  etc. 

4th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "  If  the  digging  was  done  or  any  undermining  attemp- 
ted, or  done  under  the  plaintifib'  wall,  who  did  it?  The  street 
hands  or  other  persons  employed  by  plaintiffs.  If  the  street 
hands  did  it,  by  whose  direction  or  what  authority?  If  they 
did  it  without  any  other  direction  or  authority  than  such  aa 
they  received  from  the  city  authorities,  the  defendant  is  liable 
for  any  damage  occasioned  by  it,  but  if  they  did  it  by  any  di- 
rection or  authority  of  the  plaintifi,  then  the  plaint&  must 
bear  the  loss." 

6th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
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lows:  ''The  plaintiffs  had  the  right  to  insist  that  the  city 
employees  should  perform  skillfully  and  carefiiUy  what  the 
city  authorities  undertook  to  do^  but  they  had  no  right  to  in- 
sist that  such  employees  should  do  anything  that  belonged  to 
the  plaintiflb  to  do^  and  if  you  believe^  from  the  evidence,  that 
there  was  any  interference  of  this  sort  by  the  plaintiffs  with 
the  employees  of  the  City  Council,  and  that  at  the  instance 
and  with  tlie  knowledge  of  the  plaintifib,  "^dthout  the  consent 
or  direction  of  the  city  authorities^  the  city  employees  were 
induced  to  dig  under  or  underpin  the  plaintiff's  wall,  and  the 
damage  ensued  therefrom,  then  the  City  Council  would  not  be 
liabW 

6th.  Because  the  principal  of  law  of  damnum  absque  iin^ 
juria  did  not  apply  to  this  case,  as  the  evidence  proved  that 
the  ell  had  been  built  more  than  twenty  years,  and  the  own- 
ers, by  prescription,  had  the  right  to  the  support  of  their  wall 
by  the  adjacent  earth,  and  the  city  authorities  had  no  right  to 
dig  it  away  for  any  public  purpose. 

The  motion  was  overruled,  and  the  plaintiffs  excepted  upon 

each  of  the  aforesaid  grounds. 

• 

Underwood  &  Eowell  ;  D.  R,  Mitchell,  for  plaintiffs 
in  error. 

Hamilton  Yancey,  for  defendant. 

Lamnum  absque  injuria:  27  L.  J.  (N.  S.)  Q.  B.,  388. 
Power  of  corporation  over  sireets:  28  Ga.,  R.  46;  23  JWd., 
404;  34  Ibid,,  326;  6  Wheat,  597;  Dillon  on  Mun.  Corp., 
sections  524,  542;  1  Hill,  545;  33  Penn.,  180;  6  W.  and  8., 
101 ;  9  W.  and  S.,  9 ;  6  Harris,  65 ;  14  8.  and  R.,  71 ;  6  Wheat, 
45;  14  How.,  80;  1  Penn.,  467  >  Sher.  &  Red  on  Neg.,  164; 
Angel  on  High.,  236,  Griggvs.  Foote,  4  Allen,  Mass.,  195; 
Brown  vs.  Lowell,  8  Met.,  Ibid,,  172;  Benjamin  vs.  Wheeler, 
8  Grey,  Jftic?.,  409.  Radcliff  vs.  Mayor,  etc.,  4  Comst.,  N.  Y., 
195;  Wilson  vs.  Mayor,  etc.,  1  Denio,  76id.,  695;  Mills  vs. 
Brooklyn,  32  i&td.,  489.  Green  vs.  Reading,  9  Watts,  Penn., 
382 ;  O'Connor  vs.  Pittsburg,  18  Ibid.y  187.  Hovey  vs.  Mayor, 
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etc.,  43  Me.y  822.  Hooker  V8.  New  Haven^  14  Coan.,  146. 
Bnyder  vs.  Sookport,  6  lod.,  (Port,)  237.  Boberts  tfa.  Chi- 
oago,  26  111.,  249;  Murphj  tw.  Ohic^o,  29  Ibid.,  279; 
Nevins  va,  Peoria,  41  Ibid.,  602.  Taylor  va.  St  Louis,  14 
Mo.,  20;  Hoffman  vs.  St  Louis,  16  Ibid.,  661 ;  St  Louis  vs. 
Gumo,  12  Ibid.y  414.  Humes  tfs.  Mayor,  etc.,  1  Humph., 
Tenn.,  403.  White  w.  Yazoo  City,  27  Miss,  327.  Reynolds 
tw.  Shreveport,  13  La.,  Ann,  426.  So  in  the  United  States 
Courts:  Goszler  V8.  Georgetown,  6  Wheat,  593;  Smith  v«« 
Washington,  20  How.,  136. 

The  defendants,  in  grading  its  streets,  are  bound  only  to 
furnish  sufficient  skill  for  the  proper  execution  of  its  duties ; 
they  act  in  a  publio  capacity,  and,  like  other  public  agents, 
are  not  liable  for  the  trespasses  of  its  employees,  done  outside 
of  their  employment :  Martin  w.  Mayor,  etc.,  1  Hill,  660 ; 
Bailey  vs.  Mayor,  etc.,  3  Hill,  631 ;  Harris  vs.  Baker,  4  M. 
andSelw.,  27;  Hall  vs.  Smith,  2  Bing.,  166;  Plate  Glass 
Company  vs.  Meredith,  4  T.  R.,  794. 

Doctrine  of  prescriptive  right  In  Wyatt  vs»  Harrison,  3 
Bam.  and  Ad.,  871,  the  Court  say :  '^  If  I  have  laid  an  addi- 
tional weight  upon  my  land,  it  does  not  follow  that  one  is  to 
be  deprived  of  the  right  of  digging  in  his  own  ground  be- 
cause mine  will  thus  become  incapable  of  supporting  the  arti- 
ficial weight  which  I  have  laid  upon  it'' 

'^  No  man,  by  the  mere  prior  enjoyment  of  the  advantages 
of  his  own  land,  can  establish  a  servitude  upon  the  land  of 
another:''  Wheateley  vs.  Baugh,  26  Penn.  St,  628.  Also,  in 
Radcliff  va.  Mayor,  etc.,  4  Comst.,  195,  where  the  cases  are 
collected  and  the  principle  examined  with  marked  ability : 
Foley  vs.  Wyeth,  2  Allen,  131 ;  Thurston  vs.  Hancock,  12 
Mass.,  220 ;  Lasalla  vs.  Holbrock,  4  Paige,  169. 

SajTs  Baron  Alderson,  in  Partridge  vs.  Scott,  3  M.  <&  W., 
220 :  "  Rights  of  this  sort,  if  they  can  be  established  at  all, 
must  have  their  origin  in  grant"  But  as  well  said  by  a  wri- 
ter in  the  American  Law  Review,  1  volume,  10 — ^^'How  can 
the  assent  of  the  adjoining  proprietor  be  implied  when  he 
never  had  an  opportunity  to  express  his  dissent  ?    He  could 
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bring  do  action  against  his  neighbor  for  doing  what  he  had  a 
perfect  right  to  do.  It  is  a  mockery  to  say  that  he  might 
have  dag  up  his  land  during  the  period  of  prescription.  The 
doctrine  has  been  very  much  shaken  in  England  since  the  re- 
cent case  of  Solomon  t».  Yinters  Co.,  4  H.  and  N.,  585.'' 
Lord  Ellenborough,  in  Stansell  t».  JoUard,  1  Selw.,  N.  P., 
444,  put  the  decision  of  the  Court  ^^upon  analogy  to  the  rule 
as  to  lights,  etc.,  that  he  acquired  a  right  to  support'' 

'^The  analogous  doctrine  of  lights  has  been  so  generally 
discarded  in  this  country,  that  we  are  disposed  to  believe  that 
the  prescriptive  right  of  support  to  houses  will  be  also  rejected, 
when  &ir!y  presented  fordescision:"  Parker  vs,  Foote,  19 
Wend,  309,  New  York;  Myers  vs.  Gemmel,  10  Barb.,  537; 
Richardson  vs.  Pound,  15  Gray,  387,  Mass. ;  Paine  vs,  Boston, 
4  Allen,  169;  Napier  vs,  Bui  winkle,  5  Rich.,  311,  So.  Ca.; 
Time  vs.  Femald,  26  Me.,  436;  Cherry  tw.  Stein,  11  Md., 
124;  Ward  vs,  Neal,  37  Ala.,  601;  Haverstick  vs,  Sipe,  33 
Penn.  St.,  368;  Ingraham  vs,  Hutchinson,  2  Conn.,  584. 

In  Bichart  vs,  Scott,  7  Watts,  460,  the  Court  repudiated 
the  doctrine,  though  claimed  under  the  prescriptive  right  of 
twenty-one  years'  use. 

The  authorities  of  the  cify  of  Borne  cannot  sell  a  street,  or 
any  part  of  a  street  Albany  and  Gulf  Bailroad  Company 
vs,  Patrick  K,  Shields  et  al.j  33  Gtu,  611;  Mayor,  etc.,  of 
Columbus  vs,  Jaques,  30  Gra.,  506;  State  vs.  Mayor,  etc..  Mo- 
bile, 5  Porter,  279;  3  vol.  Amer.  Law  Times,  7.  Hence, 
pari  ratione^  the  city  of  Bome  cannot  grant  an  easement  in 
its  streets  inconsistent  with  the  uses  and  requirements  of  the 
pafalic. 

Trippe,  Judge. 

1.   The  ancient  doctrine  of  title  by  prescription  which 

depended  on  immemorial  usage,  has  given  way  to  the  modern 

rule  of  presuming  a  right  by  grant  or  license  to  easements 

and  incorporeal  hereditaments,  after  twenty  years  of  uninter^ 

mpted  adverse  enjoyment.    To  authorize  the  presumption, 

the  enjoyment  must  not  only  be  uninterrupted  for  the  space 
Vol.  1.UJ..  2. 
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of  twenty  years,  but  it  must  be  adverse  and  under  a  claim  or 
assertion  of  right,  and  not  by  the  consent  or  favor  of  another 
claimant  or  true  owner :  2  Pick.,  466;  11  East,  372 ;  4  B.  & 
Aid.,  579.  The  fiu;t  that  the  user  must  be  adverse,  most  ex- 
ist in  every  such  case,  to  authorize  the  necessary  presumption. 
If  the  use  of  the  easement  be,  ab  initio,  legal  or  rightful,  the 
title  of  the  occupant  is  as  good  at  the  outset  as  it  could  be  by 
the  lapse  of  any  length  of  time,  and  there  is  no  necessity  of 
any  presumption.  But  if  it  be  the  usurpation  of  the  proper- 
ty of  another  under  a  claim  of  right,  it  then  becomes  adverse, 
for  it  is  in  hostility  to  the  title  and  in  derogation  of  the  rights 
of  the  original  owner — an  actual  ouster  of  him.  In  such  cases 
a  grant,  or  license,  or  covenant,  is  presumed  for  the  purpose 
of  quieting  the  enjoyment  or  possession  thus  adversely  held 
or  used.  The  injured  party,  who  may  for  such  a  long  time 
sleep  over  his  rights,  cannot  complain  of  this  rule.  He  could 
have  had  redress  any  day  during  the  twenty  years  by  action, 
and  could  have  arrested  by  suit,  at  any  time  within  that  pe- 
riod, the  continued  and  uninterrupted  possession  or  enjoy- 
ment. His  remedy  was  in  his  own  hands.  This  right  of  the 
injured  party  is  a  cardinal  &ct  that  must  exist,  else  all  stat- 
utes of  limitation,  and  all  rules  of  prescription  or  of  presump- 
tion, of  license  or  grant,  would  be  but  rules  of  spoliation  or 
robbery.  And  thus  exist  those  provisions  which  suspend  the 
running  of  the  rules  of  limitation  against  the  rights  of  any 
one  laboring  under  disabilities  to  assert  his  claim  by  action. 

Statutes  of  limitation  apply  to  cases  where  one  is  in  adverse 
possession  of  property  that  may  be  claimed  by  another,  and  if 
the  statutory  period  elapses  before  a  counter-claim  is  asserted 
by  action,  the  right  or  title  of  the  one  in  possession  is  held 
legal  and  perfect.  The  doctrine  of  presuming  a  right,  by 
grant  or  otherwise,  to  easements,  etc.,  exists  where  one  is  in 
the  adverse  use  or  enjoyment  for  a  certain  period  of  an  incor- 
poreal right.  This  use  or  enjoyment  cannot  be  adverse  unless 
it  be  exercised  in  denial  of  the  title  and  in  derogation  of  the 
rights  of  any  other  owner.  It  cannot  be  adverse  to  another 
.  owner  unless  he  has  a  right  of  action  on  account  of  a  wrong 
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done  him.  The  damages  may  be  but  nominal,  but  if  his  right 
has  been  invaded,  and  there  be  danger  that  by  lapse  of  time 
he  may  be  barred  from  denying  the  claim  of  his  adversary, 
he  can,  by  a  judgment,  establish  his  title  and  forever  deter- 
mine the  question  of  presumption  of  a  grant.  At  any  rate, 
he  has  the  means  of  self-protection. 

This  rule,  then,  of  presumption  of  right,  by  grant  or  other- 
wise, may  well  apply  to  claims  which  relate  to  commonSy  mar- 
hdSy  water-courses,  waySj  and  the  like,  where  an  adverse  user 
or  enjoyment  is  a  direct  and  overt  injury  to  the  person  who 
may  be  the  true  owner,  and  against  whom  the  presumption  is 
to  be  made.  In  all  these  instances  there  is  an  invasion  on 
the  property  of  another,  or  his  beneficial  interest  in  it  is  less- 
ened. The  wrong  done  may  be  redressed  by  immediate  ac- 
tion. During  all  the  time,  which,  by  its  lapse  may  raise  the 
presumption  against  him,  he  has  it  in  his  power  to  arrest  that 
presumption  by  asserting  his  right  and^having  it  settled  by  a 
judgment.  But  it  is  difficult,  if  not  impossible,  to  see  how 
this  doctrine  can  be  made  to  apply  to  those  instances  of  ease- 
ments, so  called,  where  there  is  no  possession  of  anything  be- 
longing to  another,  no  encroachment  upon  another's  right,  no 
adverse  user,  in  feet,  nothing  done  whatever,  against  which 
another  oould  complain,  or  for  which  an  action  could  be 
brought,  and  no  remedy  existing  whereby  to  prevent  such  a 
presumption  from  arising.  If  it  does  so  apply,  a  person  would 
be  compelled  to  submit  to  the  loss  or  depreciation  of  impor- 
tant rights,  or  to  a  damaging  interest  accruing  to  another  by 
mere  lapse  of  time,  and  be  utterly  powerless  to  prevent  it, 
save,  perhaps,  by  some  churlish  or  expensive  appropriation  of 
his  property  to  uses  or  purposes  hurtful  to  himself  andwoffen- 
sive  to  his  neighbor.  Thus,  for  instance :  if  this  doctrine 
exists  in  the  case  of  lights  or  windows  overlooking  the  premi- 
ses of  an  adjoining  proprietor,  simply  because  they  have  been 
used  for  twenty  years,  (and  after  that  time  no  building  can  be 
erected  to  interfere  with  such  lights,)  then  as  such  proprietor 
of  the  adjacent  land  has  no  right  of  action,  no  claim  for  dama- 
ges for  a  wrong  done,  he  will  be  forced  to  build  at  the  dicta- 
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tlon  of  another,  or  to  set  up  an  obstructing  wall,  merely  to 
show  he  is  lord  of  his  own  soil,  or  forever  lose  the  right  of 
the  free  use  of  his  property.  A  servitude  on  his  land  might 
become  fixed,  simply  because  he  might  not  be  prepared  to 
build  within  a  given  time. 

It  is  true  this  doctrine  of  acquiring  a  presumptive  right  to 
light  and  air  by  mere  length  of  enjoyment,  has  been  held  for 
many  years  in  England,  and  in  a  few  of  the  States  of  the 
Union.  But  in  most  of  the  States  it  has  been  decided  not  to 
have  been  the  doctrine  of  the  ancient  common  law,  is  not  the 
law  of  this  country,  and  is  not  suited  to  the  condition  of  a 
country  which  is  growing  and  changing  so  rapidly  in  all  its 
relations  of  property,  as  well  as  its  value  and  modes  of  enjoy- 
ment :  19  Wend.,  309 ;  10  Barb.,  537 ;  15  Gray,  387 ;  33 
Pa.  St.  R.,  368 ;  37  Ala.,  501 ;  5  Rich.,  311;  2  Conn.,  584; 
26  Me.,  436 ;  11  Md.,  1 ;  Wash  on  Easements,  498 ;  Cooky's 
Blackstone,  2  book,  36  (note  20.)  In  Parker  vs.  Foote,  19 
Wendell,  it  is  styled  "  the  modem  English  doctrine,"  '*  an 
anomaly  in  the  law,"  "  a  departure  from  the  old  law."  It  is 
further  said,  "  it  may  do  well  enough  in  England,  *  *  but 
it  cannot  be  applied  to  the  growing  cities  and  villages  of  this 
country  without  working  the  most  mischievous  consequences  : 
3  Kent's  Com.,  446,  (note  a.) 

The  decisions  thus  fer  referred  to  were  cases  involving 
the  question  of  a  prescriptive  right,  from  long  enjoyment,  to 
light  and  air.  But  every  principle  or  reason  advanced  in  sup- 
port of  them  applies  with  full  force  to  a  claim  of  right  by  the 
owner  of  a  building  erected  on  the  line  of  his  lotto  the  lateral 
support  of  the  adjacent  soil,  on  the  ground  that  his  building 
has  been  standing  there  for  a  given  number  of  years.  Neither 
in  the  case  of  the  window  opening  out  on  another  man's  land, 
or  of  a  building  erected  on  the  dividing  line,  has  the  owner 
committed  an  act  against  which  his  neighbor  can  protest.  He 
has  not  touched  his  property,  or  invaded  any  right,  or  given 
any  cause  of  action.  He  had  a  right  to  use  or  build  on  his 
lot  to  the  &rthest  limit  of  his  boundary.  He  has  only  done 
this,  and  never  has  had  any  use,  or  possession,  or  enjoyment 
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of  any  right,  corporeal  or  incorporeal,  belonging  to  another, 
to  which  objection  could  in  any  form  be  made,  and  "  it  would, 
therefore,  be  a  misuse,  as  well  as  an  abuse,  of  the  terms  li- 
cense^  grant  and  ox^uiesGeTiee,  to  say  he  has  acquired  a  right 
by  means  thereof  from  the  owner  of  the  adjacent  lot.  This 
was  so  expressly  decided  in  Hoy  va.  Sterrett,  2  Watts,  227 ; 
Richart  vs,  Scott,  Ibid.y  460.  The  grounds  upon  which  these 
decisions  are  put  are  precisely  the  same  as  those  in  the  cases 
applicable  to  lights  and  air.  As  has  been  well  said  by  a 
writer  in  the  American  Law  Review,  1  volume,  10 — "How 
can  the  assent  of  the  adjoining  proprietor  be  implied  when 
he  never  had  the  opportunity  of  expressing  his  dissent  ?  He 
could  bring  no  action  against  his  neighbor  for  doing  what  he 
had  a  perfect  right  to  do.  It  is  a  mockery  to  say  he  might 
have  dug  up  his  land  during  the  period  of  prescription.  The 
doctrine  has  been  very  much  shaken  in  England  since  the  re- 
cent case  of  Solomon  vs.  Vinters  Company,  4  H.  &  N.,  685;" 
and  adds  further,  "  the  analogous  doctrine  of  lights  has  been 
so  generally  discarded  in  this  country  that  we  are  disposed  to 
believe  that  the  prescriptive  right  of  support  to  houses  will 
be  also  rejected  when  fairly  presented  for  decision." 

As  was  said  of  the  doctrine  of  a  prescriptive  right  to  lights, 
already  quoted,  so  ft  may  be  said  of  this,  as  claimed  by  plain- 
tiff in  error,  "  it  cannot  be  applied  to  the  growing  cities  and 
towns  of  this  country  without  working  the  most  mischievous 
conseqaences."  In  Mayor  and  Council  of  Rome  V8.  Om- 
berg,  Judge  Lumpkin  said:  "People  purchase  property  and 
build  in  towns  with  full  knowledge  of  the  public  necessity  to 
have  streets  by  excavating  or  elevating  as  the  case  may  de- 
mand; and  they  must  take  the  chances  and  consequences." 
I  conclude  on  this  point  with  the  words  of  our  young  brother 
who  ably  argued  it  for  defendant  in  error.  "  One  building 
on  his  own  land  is  clearly  in  the  exercise  of  his  legal  rights. 
There  is  no  encroachment  upon  the  land  or  rights  of  another; 
no  occupation  of  that  which  belongs  to  another;  no  adverse 
possession  nnder  a  claim  of  title.  No  one  can  have  a  right 
of  action  against  him,  for  he  has  not  trespassed  upon  or  vio- 
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lated  the  rights  of  any  other  person.  How  then^  can  he,  by 
thb  lawful  use  of  his  own  land  for  twenty  years,  acquire  a 
beneficial  interest  in  the  land  of  his  neighbor?'' 

2.  We  do  not  think  there  was  any  liability  on  the  part  of 
the  city  for  any  work  that  might  have  been  done  by  the  direc- 
tion or  consent  of  either  of  the  plaintiffs.  They  were  ten- 
ants in  common,  and  were  in  joint  possession,  and  are  joint 
plaintiffs.  If  one  had  confederated  with  third  jmrties  to  have 
committed  willful  damage  or  trespass,  the  question  might  be 
different.  But  if  it  be  proven  that  work  is  done  upon  the 
common  property  by  the  approval  or  direction,  of  a  joint 
owner  in  possession,  there  is  no  liability  on  the  one  who  does 
the  work  simply  for  executing  the  directions  of  his  employer. 

3.  But  where  it  was  a  question  in  issue  whether  such  con- 
sent or  direction  was  given,  we  think  the  Court  went  too  &r 
in  charging  the  jury,  "  what  they  (the  City  Council)  do  so 
&r  out  of  the  line  of  their  own  business  as  to  be  evidently 
done  in  the  execution  of  aombody  e&e's  job,  if  such  owner  was 
present  and  knew  what  was  going  on,  and  made  no  objection, 
will  be  presumed  to  be  done  by  direction  or  consent  of  such 
property  owner,  if  nothing  appears  to  the  contrary.  But 
such  presumption  may  be  rebutted,"  etc.  In  the  first  place, 
the  charge  assumes  that  what  was  done,  of  which  complaint 
is  made  and  for  which  suit  is  brought,  was  evidently  somebody 
els^s  job— to-wit:  that  somebody,  other  than  the  City  Coun- 
cil had  it  done.  That  was  a  disputed  fact,  and  one  for  the 
jury  exclusively.  Secondly,  section  3699  of  the  Code,  says 
presumptions  of  fact  are  exclusively  questions  for  the  jury. 
We  think  it  was  the  right  of  the  jury  in  this  case  to  deter- 
mine what  presumption  arose  from  the  &cts  proven  by  the 
evidence,  and  for  this  reason  remand  the  case  for  a  new  trial ; 
See  Maeon  and  Western  BaUroad  V8,  McOon/neU,  27  Ga.,  482, 

New  trial  granted. 
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Mary  E.  Shorter,  plaintiif  in  error,  vs.  William  B.  Mar- 
shall, defendant  in  error. 

(Tripps,  Judge,  was  proTidenUally  prevented  from  presiding  in  this  oa«e.) 

1.  When  answers  to  interrogatories  were  taken,  by  consent,  without  a 
commission,  the  execution  and  return  of  the  interrogatories  were  not 
controlled  by  the  provisions  of  the  statute  regulating  the  issuing  and 
return  of  commissions. 

2.  The  interrogatory,  '*  Please  state  whether  or  not  you  have,  from  year 
to  year,  given  in  and  paid  all  legal  taxes  chargeable  by  law  on  the  debt 
which  is  the  foundation  of  tbis  suit?"  is  not  so  leading,  under  the  pre- 
vious rulings  of  this  Court,  as  to  be  excluded  on  exception  taken. 

3.  When  a  number  of  questions  are  asked  in  a  single  cross- interrogatory, 
this  Court  will  not  scan  the  answers  as  closely  as  if  each  was  a  sepa- 
rate interrogatory.  If  the  whole  answer  taken  together,  is  a  substan- 
tial reply  to  the  whole  interrogatory,  it  will  be  held  to  be  sufficiently 
fall,  though  each  question  is  not  separately  answered. 

4.  When  an  account  became  due  on  the  December  20th,  1860,  and  suit 
was  brought  thereon  on  March  1st,  1869,  the  claim  is  not  barred  by 
the  statute  of  limitations. 

6.  It  is  for  the  jury  to  determine  what  credit  shall  be  given  to  the  evi- 
dence of  an  impeached  witness. 

6.  Where  the  verdict  of  the  jury  did  substantial  justice,  and  the  Court 
below  was  satisfied  with  it,  this  Court  will  not  disturb  their  finding. 

New  trial.  Interrogatories.  Statute  of  limitations.  Wit- 
ness. Before  Judge  Johnson,  Muscogee  Superior  Court. 
May  Term,  1872. 

William  B.  Marshall  brought  complaint  j^inst  George 
Hai^raves,  administrator,  and  Mary  E.  Shorter,  administra- 
trix, upon'  the  estate  of  James  H.  Shorter,  deceased,  on  an 
open  account  for  $100  00,  for  one  fifty-saw  gin.  The  decla- 
ration was  filed  in  office  on  March  1st,  1869.  By  an  amend- 
ment, the  plaintiff  struck  the  name  of  "  Greorge  Hargraves,  ad- 
mistrator,"  and  also  the  term  "  administratrix,"  following  the 
name  of  Mary  E.  Shorter,  from  the  declaration,  leaving  the 
suit  to  proceed  against  the  latter  individually.  The  defendant 
pleaded  the  general  issue  and  the  statute  of  limitations. 

Upon  the  trial  the  defendant  excepted  to  the  third  direct 
interrogatory,  in  the  first  set  propounded  to  the  plaintiff,  upon 
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the  ground  that  it  was  leading,  and  because  he  was  asked  to 
state  his  costom  in  selling  gins.  The  question  and  answer 
referred  to  were  as  follows : 

'^  Upon  whose  order,  or  by  whose  direction  was  the  gin 
furnished  ?  State  where  and  when  the  gin  was  delivered,  and 
who  was  the  overseer  on  the  plantation  at  the  time  of  its  de- 
livery ?  State  your  custom  in  the  selling  of  gins  at  that  time, 
in  referenoe  to  the  payment  therefor,  and  when  the  money  for 
the  gin  was  due  ?  State  who  recdved  the  benefit  from  the 
use  of  the  aforesaid  gin  ?" 

A.  '^  Westley  Towns  came  to  me  and  said  that  the  defend-* 
ants  had  got  him  to  order  a  gin  from  me  for  them.  In  the 
summer  of  1869,  I  delivered  the  gin  under  the  order  men- 
tioned, at  the  plantation  of  the  estate  represented  by  the  de- 
fendants, in  Russell  county,  Alabama,  some  seven  or  eight 
miles  this  side  of  Hurtville.  My  custom  in  selling  gins  at 
that  time  was  two  dollars  a  saw.  As  my  books  are  not  here, 
I  do  not  remember  when  it  was  due,  but  I  usually  sold  on 
one  year's  time,  but  think  it  was  due  on  December  26th,  1860. 
Defendants,  as  representatives  of  the  estate,  received  the  use 
and  benefit  of  the  gin.'' 

The  exception  was  overruled,  and  the  defendant  excepted. 

On  the  second  set  of  interrogatories  propounded  to  the 
plaintiff  was  a  waiver  of  defendant's  counsel  of  ''notice,  com- 
mission and  all  further  service."  The  defendant  excepted  to 
this  entire  set,  because  J.  L.  Oneal,  whose  name  appears  with 
James  T.  Willis,  commissioner,  does  not  sign  officially  as 
commissioner,  because  the  place  of  execution  does  not  appear, 
and  because  there  is  no  seal  attached  to  the  name  of  Willis  or 
Oneal.  The  exceptions  were  overruled,  and  the  defendant 
excepted. 

The  defendant  excepted  to  the  third  direct  interrogatory  in 
said  sety  because  ill^al  and  leading.  The  question  and  an- 
swer referred  to  were  as  follows : 

"  Please  state  whether  you  have  or  not,  from  year  to  year, 
given  in  and  paid  all  l^al  taxes  chargeable  by  law  on  the 
debt  which  is  the  foundation  of  this  suit  ?    State  fully  ?'' 
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A«  ^^I  have  paid  all  taxes  required  by  law  of  me  on  said 
debt  since  it  was  contracted  up  to  the  present  time/^ 

The  exception  was  overruled^  and  the  defendant  excepted. 

The  defendant  further  excepted  to  said  set  of  interrogato- 
ries, upon  the  ground  that  each  question  contained  in  the  first 
cross-interrogatory  was  not  fully  answered.  The  interrogar 
tory  and  answer  referred  to  are  as  follows : 

'^  What  amount  did  you  value  the  account  in  question  at 
each  year  since  it  was  made?  To  whom  did  you  give  in  your 
taxes  each  year  for  said  account  ?  To  whom  did  you  pay  taxes 
each  and  every  year  on  said  account?  Attach  your  tax  re- 
ceipts for  each  and  every  year.  If  you  state  that  any  or 
all  of  your  tax  receipts  are  lost  or  mislaid^  state  whether^ 
after  diligent  search,  you  can  find  them?  If  not,  state  their 
contents  ?  Did  you  give  this  account  in  with  all  other  per- 
sonal property,  accounts  and  notes  ?  Did  you  estimate  the 
value  of  all  your  accounts  and  notes  together,  or  this  one  by 
itself?  How  many  accounts  and  notes  did  you  give  in  each 
year  with  this  ?  Did  you  give  them  all  in  for  their  face  val- 
uation, including  interest  added,  each  and  every  year  since  the 
debt  was  contracted?  If  not,  what  accounts  and  notes  did  you 
give  in  for  each  year  since  the  debt  was  contracted  ?  What 
amount  did  you  give  in  each  account  and  note  at  ?  Why  was 
this  account  an  exception  to  other  accounts  and  notes  ?  In 
what  currency  did  you  pay  your  taxes  for  this  account  each 
and  ever  year  ? 

A.  "  I  gave  it  in  at  its  feoe,  interest  added.  I  gave  it  in  to 
the  tax  receiver,  but  do  not  recollect  who  was  the  tax  receiver 
each  year.  Padd  the  collector,  but  do  not  recollect  who  was 
the  collector  each  year.  Don^t  recollect  where  all  my  tax  re- 
ceipts are ;  can't  find  them,  and  don't  recollect  their  contents.  I 
gave  in  this  account  with  all  my  other  notes  and  accounts,  but 
always  considered  it  good,  and  therefore  gave  it  in  for  its  full 
amount.  Don't  recollect  how  many  other  notes  and  accounts  I 
gave  in  each  year,  but  if  my  attention  was  directed  to  any  par- 
ticular one  I  could  tell  whether  I  gave  it  in.  I  gave  in  all  that 
I  considered  good  at  their  face,  interest  added.    Others  that  I 
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considered  doubtful  I  valued  and  gave  in  at  what  I  consid- 
ered them  worth.  Don't  recollect  what  other  notes  and  ac- 
counts I  gave  in  at  their  full  amount.  The  reason  this  account 
was  an  exception,  was  because  I  always  considered  the  defend- 
ants abundantly  able  to  pay  it,  and  therefore  felt  bound  by  law 
to  give  it  in  for  its  fiiU  amount.  Besides,  1  was  sworn  when 
I  gave  in  my  taxes,  and,  believing  it  to  be  good,  I  could  not 
swear  otherwise.  Paid  sometimes  in  bank  bills,  sometimes  in 
Confederate  currency,  and  sometimes  in  '  greenbacks  f  always 
in  the  currency  required  of  me.'' 

The  exception  was  overruled,  and  the  defendant  excepted. 

The  only  evidence  necessary  to  an  understanding  of  the 
questions  made  is  embraced  in  the  decision. 

The  Court  charged  the  jury  as  follows:  "If  the  plaintiff 
delivered  a  gin  to  defendant,  at  her  instance,  she  is  liable  to 
him  for  its  value,  and  such  is  the  case  whether  she  was  adminis- 
tratrix or  not,  unless  stipulated  to  the  contrary.  If  the  gin 
was  procured  by  an  agent  of  the  defendant,  it  is  the  same  as 
if  procured  by  herself.  It  is  insisted  that  the  plaintiff  is 
barred  of  his  claim  by  the  statute  of  limitations.  The  Court 
charges  that  if  the  demand  became  due  on  December  25th, 
1860,  and  suit  was  commenced  as  shown  by  the  writ,  then 
the  plaintiff  was  not  barred.  (Each  of  these  positions  the 
Court  explained  at  length  and  stated  to  them  that  it  was  for 
the  jury  to  determine  them  from  the  testimony.) 

"It  is  further  contended  that  as  two  witnesses  had  sworn 
that  they  would  not  believe  Towns,  that  the  jury  must  dis- 
card the  testimony  of  Towns.  The  Court  charges  you,  that 
if  Towns  was  shown  to  be  unworthy  of  credit,  you  would 
not  believe  him  and  reject  his  testimony.  But  it  is  for  you 
to  determine  from  the  whole  evidence  what  credit  should  be 
given  to  him.  The  law  does  not  require  you  to  disbelieve 
him,  because  two  witnesses  said  they  would.  If  the  truth 
required  it,  you  might  believe  him  against  the  two  witnesses. 
You  will  determine  the  case  by  considering  the  whole  evi- 
dence." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $100  00, 
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with  interest  from  Deoember  25th,  1860.  Whereupon,  the 
defendant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit: 

1st.  Because  the  Court  erred  in  overruling  the  exceptions 
to  each  of  the  aforesaid  sets  of  interrogatories. 

2d.  Because  the  Court  erred  in  its  charge  to  the  jury  in 
reference  to  the  statute  of  limitations. 

3d.  Because  the  Court  erred  in  its  charge  in  reference  to 
the  credit  of  an  impeached  witness. 

The  motion  was  overruled,  and  the  defendant  excepted  upon 
each  of  the  aforesaid  grounds. 

Jamss  M.  Btjssell^  for  plaintiff  in  error. 

B.  H.  Cawpobd;  M.  J.  Crawpobd,  for  defendant.* 
Cross-interrogatories  substantially  answered  sufficient :  14 
Gfa.  fl.,  242 ;  Ibid.,  277.  Objections  to  execution  and  return 
waived,  concludes  party  from  objecting  to  depositions  because 
cross-interrogatories  are  not  fully  answered :  32  Ga.  R.,  542. 
Number  of  questions  asked  in  one  cross-interrogatory,  answer 
not  scanned  closely:  41  Gra.  R.,  117.  Questions  to  be  ob- 
jectionable as  leading  must  suggest  the  desired  answer:  33  Ga. 
R.,  275;  1  Starkie,  150.  Place  of  execution  need  not  be  sta- 
ted: 23  Ga.  R.,  132.  Names  of  commissioners  not  inserted 
in  commission,  not  sufficient  to  invalidate:  20  Ga.  R.,  198. 
Defendant  cannot  object  to  evidence  of  iact  beneficial  to  him : 
14  Ga.  R.,  277.  Power  of  executor,  or  administrator  to  bind 
estate  by  contract:  8  Ga.  R.,  236;  11  Gra.  R.,  1.  Statute  of 
limitations:  38  Ga.  R.,  300;  41  Ga,  R.,  231.  Satterfield  vs. 
Swab  &  Co.,  decided  October  1st,  1872,  not  yet  reported. 

Wabner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  an  open  amount  for  $100  00,  the  price  for  a  fifty- 
saw  cotton  gin.  On  the  trial  of  the  case  the  jury  found  a 
verdict  for  the  plaintiff.  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  set  forth  in  the  record,  which  was 
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ovemiled  by  the  Coart^  and  the  defendant  excepted.  There 
was  no  error  in  overruling  the  objection  to  the  execation  of 
the  interrogatories^  inasmuch  as  the  answers  of  the  witness 
were,  by  consent,  taken  without  a  commission  issued  hj  the 
Court,  and  not  having  been  taken  under  the  statute  regulating 
the  issuing  and  return  of  commissions  to  take  testimony,  was 
not  controlled  by  its  provisions.  According  to  the  previous 
rulings  of  this  Court,  there  was  no  error  in  overruling  the  ob- 
jections  to  the  answers  of  the  witness  Marshall,  on  the  ground 
that  the  questions  were  not  fully  answered,  or  because  some 
of  the  questions  were  too  leading.  Nor  do  we  find  any  error 
in  the  charge  of  the  Court  in  relation  to  the  statute  of  limita- 
tions, or  in  regard  to  the  impeachment  of  the  witness  Towns, 
in  view  of  the  evidence  contained  in  the  record,  or  in  the  re- 
fusal of  the  Court  to  charge  as  requested.  There  is  no  doubt 
from  the  evidence  that  the  plaintiff  sold  the  gin  to  the  de- 
fendant, Mrs.  Shorter,  either  in  her  individual  capacity  or  as 
administratrix  of  Shorter,  and  that  the  same  was  used  and 
nearly  worn  out  by  her  in  one  capacity  or  the  other.  The 
only  doubt  arising  firom  the  evidence  is  whether  she  ordered 
and  received  the  gin  in  her  individual  capacity,  or  as  admin- 
istratrix of  Shorter's  estate.  That  question  was  &irly  sub- 
mitted to  the  jury  under  the  charge  of  the  Court,  as  well  as 
the  question,  whether,  under  the  law,  as  given  in  charge,  and 
the  evidence,  the  plaintiff's  demand  was  Imrred  by  the  statute 
of  limitations,  and  the  jury  found  in  favor  of  the  plaintiff  on 
both  the  questions  submitted  to  them. 

In  our  judgment,  the  verdict  of  the  jury  did  substantial 
justice  between  the  parties,  and  the  Court  below  being  satis- 
fied with  it,  we  will  not  disturb  their  finding. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Mabtha  C.  Phipps,  plaintiff  in  error  vs.  James  H.  Mor- 
Eow,  Ordinary,  d  al.,  defendants  in  error. 

Prima  fcLcUy  an  Ordinary  of  a  county  has  no  right  to  settle  a  debt  due 
the  connty  by  a  defaulting  public  officer,  by  taking  land  in  payment  of 
the  debt,  as  the  property  of  the  county,  and  in  a  suit  in  the  name  of 
the  Ordinary  to  recover  the  land,  the  burden  is  upon  the  Ordinary  to 
show  that  it  was  necessary  to  take  the  land  to  save  the  debt,  or  that 
the  land  was  taken  for  some  specific  public  purpose  for  which  the 
connty  authorities  may  buy  land  for  the  county.  But  if  this  be  shown, 
as  that  it  was  necessary  to  save  the  debt,  or  the  land  was  bought  for 
sach  specific  purpose,  and  under  such  circumstances  as  would  give  the 
Ordinary  the  right  to  buy,  that  makes  out  a  case  where  the  Ordinary 
may  sustain  the  action,  other  proper  title  being  shown. 

County  matters.  Ordinary.  Officer.  Deed.  Before  Judge 
Hopkins.    Clayton  Superior  Court.    September  Term,  1872. 

Martha  C.  Phipps  filed  her  bill  against  James  H.  Morrow, 
as  Ordinary  of  Clayton  county,  James  R.  Phipps  and  his 
wife,  Mary  Phipps,  making, substantially,  the  following  case: 

Richard  Phipps,  the  husband  of  the  complainant,  furnished 
a  fund  to  the  defendant,  James  R.  Phipps,  for  the  purpose  of 
purchasing  a  home  for  complainant.  James  R.  Phipps  made 
the  purchase,  but  took  the  title  in  his  own  name  instead  of  in 
that  of  complainant,  and  afterwards  conveyed  the  land  to  the 
defendant,  Morrow,  as  Ordinary  of  Clayton  county,  his  wife, 
Mary  Phipps,  signing  the  deed  with  him.  Complainant  prays 
that  the  deed  made  by  James  R.  Phipps  be  set  aside,  that  the 
land  be  delivered  up  to  her,  that  the  deed  conveying  the  land 
to  James  R.  Phipps  be  canceled,  and  that  the  title  to  the  land 
be  decreed  to  be  in  her. 

The  answer  of  Morrow,  as  Ordinary,  allies  that  James 
R.  Phipps  had  been  treasurer  of  Clayton  county,  and  in  the 
transaction  of  the  duties  of  his  office  had  become  indebted  to 
the  county  in  the  sum  of  $1,700  00 ;  that  defendant  assumed 
control  of  the  indebtedness,  and  accepted  in  satisfaction  there- 
of a  deed  to  the  land  executed  by  the  defendants,  James  R. 
Phipps  and  Mary  Phipps ;  that  thereby,  there  was  vested  in 
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defendant,  for  the  use  of  the  county  of  Clayton,  a  valid  title 
to  said  property. 

The  evidence  made  the  case  presented  by  the  bill  and  an- 
swer. The  charge  of  the  Court  is  unnecessaiy  to  an  under- 
standing of  the  case,  except  as  contained  in  the  assignments 
of  error.    The  jury  returned  a  verdict  for  the  defendants. 

The  complainant  assigns  error  as  follows : 

Ist.  The  Court  erred  in  charging  the  jury,  "that  if  Mor- 
row was  Ordinary  of  Clayton  county,  and  James  R.  Phipps 
was  indebted  to  Clayton  county,  Morrow,  as  Ordinary,  had 
the  right  and  power,  under  the  law,  to  control  that  indebted- 
ness and  to  agree  to  a  settlement,  and  to  accept  a  deed  to  the 
land  in  settlement  of  Phipps'  indebtedness." 

2d.  The  Court  erred  in  charging  the  jury,  "  that  if  Morrow 
was  Ordinary  at  the  time,  and  that,  in  satisfaction  of  said  in- 
debtedness, (no  matter  when  it  arose)  he  received  from  James 
R.  Phipps  a  title  to  the  land  in  question,  and  without  any  no- 
tice, actual  or  constructive,  of  the  claim  of  complainant  to  it, 
the  land  and  its  title  in  his  hands  would  be  protected  from 
her  claim,  and  the  verdict  should  be  for  the  defendaqt." 

A.  W.  Hammond  &  Son  ;  W.  Watebson,  for  plaintiff  in 
error. 

John  L.  Doyal  ;  E.  W.  Beck  ;  Speer  &  Stewart,  for 
defendants. 

McCay,  Judge. 

Had  the  Ordinary  of  Clayton  county  the  right  under  the 
facts  set  forth  in  this  record,  to  purchase  the  land  in  dispute? 
It  is  settled  in  this  State  that  the  old  Inferior  Court,  Ordinary, 
County  Commissioners,  etc.,  who  have  charge  of  county 
a&irs,  have  no  powers  except  those  expressly  granted,  or  such 
as  arise  by  necessary  implication  from  the  powers  actually 
granted :  See  Dent  vs.  Cook,  45  Georgia,  325.  There  is  no 
pretense  that  there  is  any  grant  of  a  general  power  to  an  Or- 
dinary to  buy  land,  or  that  there  is  any  necessary  implication 
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of  such  a  power  from  the  powers  granted.  All  that  can,  with 
any  show  of  reason,  be  contended  for,  is  that  there  are  purpo- 
ses and  circumstances,  in  and  for  which,  this  power  may  very 
fiiirly  be  implied.  And  this  is  doubtless  true.  The  county 
needs  land,  say  for  a  jail.  Court-house,  and  other  public  build- 
^iogs;  and  there  is  special  provisions  authorizing  the  purchase 
of  land  for  a  poor-farm.  But  this  is  a  very  different  thing 
from  the  general  rights  of  an  Ordinary  to  purchase  and  hold 
such  land  for  the  county,  as  he  may  see  fit.  We  do  not  think 
he  has  any  such  power,  and  we  think  the  cases  we  have  re- 
ferred to  establish  it.  We  are  inclined,  too,  to  think  that  per- 
haps, an  Ordinary  might,  if  it  were  necessary  for  the  collec- 
tion of  a  debt  due  the  county,  take  land  for  the  debt,  instead 
of  money.  But  this  would  be  a  very  dangerous  power,  and 
if  exercised,  it  should  be  only  under  circumstances  where  the 
necessity  was  obvious :  See  16  Sergeant  &  Kawle's  Reports, 
592.  The  Ordinary  is  a  mere  public  agent.  He  is  not  the 
public.  It  often  happens  that  these  officers  are  neither  wise 
nor  unselfish  men,  and  we  think  the  laws  very  wisely  require 
them  to  keep,  at  all  times,  in  their  exercise  of  power,  w^ithin 
the  very  limits  of  the  grant. 

There  is  nothing  in  this  record  to  show  that  this  land  was 
bought  for  any  of  the  purposes  for  which  land  is,  by  law, 
specially  authorized  to  be  bought.  Nor  do  the  facts  show 
that  it  was  necessary  to  buy  this  land  to  save  the  debt  due 
from  tlie  old  treasurer.  It  doefl  not  appear  that  he  did  not 
have  a  good  bond  and  good  security.  So  far  as  it  appears, 
this  purchase  may  have  been  a  mere  favor,  either  to  the  treas- 
urer himself  or  his  securities.  Such  a  power  we  do  not  think 
exists  by  law  in  the  Ordinary,  and  it  would  be  very  detri- 
mental to  the  public  interest  if  it  did. 

The  only  question  there  is  at  all  in  this  case,  upon  which 
there  arises  any  doubt  in  our  minds,  is,  upon  whom  the  burden 
of  proof  lies  in  cases  like  this.  Must  the  Ordinary  show  his 
authority,  or  must  the  party  denying  it  show  the  want  of  au- 
thority ?  The  general  rule,  in  the  case  of  corporations  and 
public  agents,  undoubtedly  is  that  their  power  to  act  must  al- 
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ways  affirmatively  appear.  They  are  only  what  the  grant 
makes  them.  That  is  the  law  of  their  being,  and  they  can 
exercise  only  such  functions  as  they  are  by  law  authorized  to 
exercise. 

An  Ordinary  in  this  State  stands  even  upon  a  more  limited 
footing  than  this.  He  is  not  the  <x)un<y.  He  is  a  mere  agent 
of  the  county.  He  has  certain  definite,  specific  powers  as  a 
public  officer,  and  he  has  no  others.  In  all  his  acts  it  ought 
to  appear  that  he  is  acting  within  the  scope  of  his  powers,  be- 
cause it  is  only  when  he  is  doing  a  public  duty,  cast  upon  him 
by  law,  that  his  authority  to  act  at  all  exists.  It  is  always  in 
his  power  to  show  the  circumstances  surrounding  his  acts. 
As  in  this  case,  if  this  land  was  needed  for  any  of  the  county 
purposes,  or  if  it  was  Ttecessary  to  take  it  to  save  a  debt  due 
the  county,  it  is  in  his  power  to  show  it. 

We  are  the  more  ready  to  keep  Ordinaries  and  public  offi- 
cers of  the  like  character  within  this  strict  rule,  because,  by 
our  present  laws,  county  aflairs  are  in  the  hands,  generally,  of 
one  man,  and  the  whole  genius  of  our  county  organization 
makes  it  almost  a  public  necessity  that  these  officers  shall 
confine  themselves  strictly  within  the  limits  of  their  express 
powers,  or  of  such  necessary  implications  as  arc  required  for 
the  use  of  their  expressly  granted  powers. 

Judgment  reversed. 


William  P.  Crawford  and  Samuel  W.  May,  executors, 
plaintiffs  in  error,  vs,  Sarah  E.  Ward,  defendant  in  error. 

1.  On  the  trial  of  an  appeal  from  the  judgment  of  the  Ordinary  allowing 
two  lots  of  land,  by  their  nambers  and  district,  as  a  homestead,  the 
proceedings  showing  the  number  of  acres,  and  the  issue  is,  whether 
the  homestead  set  apart  by  the  Ordinary  is  not  in  value  greater  than 
$2,000  00  in  specie,  and,  in  the  evidence,  the  value  is  given  by  the 
witnesses  at  certain  rates  per  acre — the  jury  may  find  by  their  verdict 
in  favor  of  the  homestead  as  allowed  by  the  Ordinary,  if  they  believe, 
from  the  testimony,  it  does  not  exceed  in  value  the  constitutional 
limit.    And  if  from  the  evidence  they  believe  it  does  exceed  in  value 
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said  limit,  they  may  reduce  the  number  of  acres,  and  specify  how  much 
and  what  part  of  the  land  shall  be  allowed  as  a  homestead,  so  that  the 
same  shall  not  be  of  greater  value  than  $2,000  00  on  a  specie  valua- 
tion. 
2.  The  verdict  in  this  case  is  not  so  strongly  and  decidedly  against  the 
weight  of  the  evidence  in  reference  to  the  value  as  to  authorize  it  to 
be  set  aside,  when  the  question  was  fully  and  distinctly  submitted  by 
the  Court  to  the  jury. 

New  trial.  Homestead.  Before  Judge  Habrell.  Ban- 
dolph  Superior  Court.     May  Term,  1872. 

Sarah  E*  Ward,  wife  of  Andrew  J.  Ward,  petitioned  the 
Ordinary  of  Randolph  county  to  have  a  homestead  set  apart 
for  hereelf  and  her  minor  children,  in  lots  of  land  numbers 
eleven,  twelve  and  thirteen,  in  the  ninth  district  of  said  county. 
Said  tract  contained,  according  to  the  return  of  the  county 
surveyor,  six  hundred  and  seven  and  one-half  acres.  Two  of 
the  commissioners  appointed  to  value  said  knd  estimated  it  as 
worth  five  doUars  in  specie  per  acre,  the  third  dissenting. 
George  W.  Crawford,  a  creditor  of  Andrew  J.  Ward,  objected 
to  the  valuation.  After  hearing  the  evidence  and  argument, 
the  Ordinary  set  apart  lots  numbers  eleven  and  twelve,  with 
the  improvements  thereon,  as  a  homestead  for  the  petitioner. 
George  W.  Crawford  carried  the  case  by  appeal  to  the  Supe- 
rior Court.  The  jury,  by  their  verdict,  sustained  the  judg- 
ment of  the  Ordinary. 

George  W.  Crawford  moved  for  a  new  trial  upon  the  fol- 
lowing grounds,  to- wit : 

IsL  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested, "  that  the  jury  should  find  for  or  against  the  home- 
stead set  apart  by  the  Ordinary ,''  and  in  charging  'Hhat  they 
should  find,  according  to  the  evidence,  a  homestead  for  the 
applicant  not  exceeding  in  value  $2,000  00  in  specie;  that  if 
the  evidence  would  warrant  it,  they  might  find  the  six  hun- 
dred acres  embraced  in  the  application  and  first  set  apart  by 
the  surveyor ;  or,  that  they  could  find  the  four  hundred  acres 
to  which  it  was  reduced  by  the  commissioners  and  as  set  apart 
by  the  Ordinary,  or  a  less  number  of  acres  if  they  believed 

You  XLIZ.  S. 
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from  the  evidenoe  that  the  four  handred  acres  was  worth  more 
than  $2^000  00  in  specie ;  that  it  was  their  dntv  to  set  apart 
a  homestead  of  $2,000  00  in  specie  valne  out  of  these  lands, 
and  mnst  find  the  amount  of  hind  she  was  entitled  to  firom 
the  evidence." 

2d.  Because  the  verdict  is  contrary  to  the  principles  of 
equity  and  justice. 

3d.  Because  the  verdict  is  strongly  and  decidedly  agsunst 
the  weight  of  evidence. 

The  evidence  was  conflicting  as  to  the  value  of  the  land,  ir- 
repective  of  the  improvements.  Different  witnesses  estimated 
it  as  being  worth  different  prices,  varying  from  three  dollars 
to  eight  dollars  in  gold  per  acre.  The  cost  of  the  improve- 
ments was  estimated  at  from  $4,000  00  to  $5,000  00.  All 
the  testimony  showed  that  the  place  is  well  improved. 

The  new  trial  was  refosed,  and  (Jeorge  W.  Crawford  ex- 
cepted upon  each  of  the  aforesaid  grounds. 

The  death  of  Grcorge  W.  Crawford  was  suggested  in  the 
Supreme  Court,  and  his  executors  were  made  parties  in  his 
stead. 

E.  L.  Douglass;  H.  Fiei.der,  for  plaintiffs  in  error. 

Hood  &  Kiddoo;  C.  B.  Wootex,  for  defendant. 

Trippe,  Judge. 

Sarah  E.  Ward  filed  her  application  to  the  Ordinary  of 
Randolph  county  for  a  homestead.  The  sun'cyor  returned, 
as  su^^'eyed  by  him  with  a  plat,  three  lots  of  land,  by  num- 
bers eleven,  twelve  and  thirteen,  each  containing  two  hundred 
two  and  a  half  acres.  George  AV.  Crawford  (then  in  lifc)  as  a 
creditor,  filed  his  objection  that  the  land  was  of  greater  value 
than  $2,000  00  in  specie.  Commissioners  were  ap|K)inted, 
who  reported  the  land  to  be  worth  five  dollars  per  acre.  The 
Ordinary,  on  this  report,  allowed  two  of  the  lots  on  which 
were  the  improvements,  as  a  homestead,  and  passed  an  order 
accordingly.     From  this  the  objecting  creditor  appealed. 
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On  the  trial,  evidence  was  introduced  by  both  parties  as  to 
the  value  of  the  land,  and  of  the  improvements,  and  of  the 
land  as  affected  by  the  improvements.  The  witnesses  differed 
greatly  in  their  estimates  of  the  value,  varying  from  three  to 
eight  dollars  per  acre. 

The  Court  was  requested  by  counsel  for  objecting  creditor 
to  charge  the  jury,  that  "  it  was  the  duty  of  the  jury  to  find 
either  for  or  against  the  homestead,  as  allowed  by  the  Ordi- 
nary," which  the  Court  refused,  and  charged  "that  th(y  should 
find  according  to  the  evidencfe  a  homestead  not  exceeding 
$2,000  00  in  specie,  that  they  could  find  the  four  hundred 
acres  set  apart  by  the  Ordinary,  or  for  a  less  number  of  acres, 
if  they  believed  from  the  evidence  that  the  four  hundred  acres 
were  worth  more  than  |2,000  00  in  specie;  that  it  was  the 
duty  of  the  jury  to  set  apart  a  homestead  of  $2,000  00  in 
Hpecie  value  out  of  this  land,  and  they  must  find  the  amount 
of  land  she  was  entitled  to  from  the  evidence.'^  The  refusal 
of  the  Court  to  charge  as  requested,  and  the  charge  as  given, 
are  complained  of. 

1.  The  decision  in  KirUand  et  aL,  vs.  Davis,  43  Georgia 
Rqxirts,  we  think  settles  this  question.  An  appeal  carries  up 
die  case  so  that  it  may  be  heard  de  novo,  and  the  appellate 
Court  has  the  powers  of  the  Ordinary,  on  the  trial  of  tlie 
appeal.  The  jury  may  find  as  they  were  instructed  by  the 
Court  they  could-  do,  and  if  the  evidence  was  such  that  they 
could  not  define  by  metes  and  bounds,  or  by  proper  discrip- 
tions,  the  portion  of  land  they  might  find  as  a  homestead,  pro- 
vided they  found  less  than  the  Ordinary  allowed,  they  could 
so  frame  their  verdict  as  to  authorize  the  Court  to  have  the 
proper  order  to  issue  to  the  surveyor  to  survey  the  land  and 
make  and  return  such  a  plat  as  might  be  required  by  the 
terms  of  the  verdict. 

2.  We  do  not  think  that  the  weight  of  the  evidence  was  so 
strongly  against  the  verdict  as  to  authorize  a  new  trial  on 
that  ground.  The  question  of  the  value  was  distinctly  and 
fully  submitted  to  the  jury. 

Judgment  affirmal. 
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George  W.  Helms  d  al,  plaintifis  in  error^  vs.  Jambb  S. 
Whigham,  guardian^  defendant  in  error. 

Where  the  evidence  showed  that  the  note  sued  on  was  turned  over  to  the 
plaintiff)  as  guardian  for  the  children  of  Hickey,  and  that  they  were  all 
of  age  except  the  youngest,  it  was  lawful  for  the  plaintiffs  to  have  a 
judgment  against  the  defendants  wiihout  proof  of  the  payment  of 
taxes. 

Eelief  Act  of  1870.  Minors.  Before  Judge  Johnson. 
Chattahoochee  Superior  Court.    September  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

E.  H.  WoRRiLL,  by  Peabody  &  Brannon,  for  plaintifis 
in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff,  as  guardian  of  the 
minor  orphans  of  A.  C.  Hickey,  deceased,  against  the  defend- 
ants, on  a  promissory  note  for  the  sum  of  $204  12,  dated  4th 
ilarch,  1862.  It  appears  from  the  evidence  in  the  record  that 
the  note  was  turned  over  to  the  plaintiff,  as  guardian  of  the  chil- 
dren of  Hickey,  in  1863,  and  that,  at  the  time  of  the  trial, 
all  of  the  children  of  Hickey  were  of  age-  except  one.  A 
motion  was  made  by  the  defendants  to  dismiss  the  case  on  the 
ground  that  the  plaintiff  had  failed  to  file  an  affidavit  of  the 
payment  of  taxes,  which  motion  the  Court  overruled.  The 
defendants  then  requested  the  Court  to  charge  the  jury,  that  if 
the  evidence  showed  that  some  of  the  children  were  of  age, 
and  some  not,  then  the  plaintiff  was  entitled  to  have  a  verdict 
as  to  those  under  age,  for  their  pro  rata  shares  of  the  note, 
but  could  not  recover  as  to  those  who  were  of  full  age,  unless 
there  was  proof  that,  after  coming  of  age,  they  had  paid  taxes 
on  their  parts  of  the  note ;  which  request  the  Court  refused, 
but  charged  the  jury  that  if  the  evidence  showed  that  the 
note  sued  on  was  turned  over  to  the  plaintiff,  as  guardian  for 
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the  children  of  Hickey,  and  that  they  were  all  of  age  except 
the  youngest,  it  was  lawful  for  the  plaintiff  to  have  a  judg- 
ment against  the  defendants  without  proof  of  the  payment  of 
taxes  on  the  note,  to  which  charge,  and  refusal  to  oharge  as 
requested,  the  defendants  excepted.  In  our  judgment,  there 
was  no  error  in  the  refusal  of  the  Court  to  charge  as  request- 
ed, or  in  the  charge  as  given,  on  the  statement  of  facts  dis- 
closed in  the  record. 

By  the  fourteenth  section  of  the  Act  of  1870  It  is  declared 
that  '^  nothing  in  this  Act  shall  be  so  construed  as  to  affect 
an}/  claim  due  any  widow,  or  minor,  contracted  prior  to  June 
1st,  1865 ;"  therefore,  the  note  sued  on  is  a  claiin  excepted 
from  the  provisions  of  that  Act  requiring  taxes  to  be  paid 
thereon,  even  if  the  Act  is  a  valid,  constitutional  law,  which^ 
in  my  judgment,  it  is  not. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  A,  Gatewood,  t)laintiff  in  error,  vs.  The  City 
Bank  of  Macon  et  a/.,  defendants  in  error. 

When  A  filed  a  bill  against  the  City  Banlc  of  MacoDi  charging  that  he 

'was  the  holder  of  a  mortgage  made  by  B  on  certain  real  estate,  founded 

.  t  on  nvataable  cdnei deration ;  that  the  said  Gity  Bank  was  also  the 

'  hoider  of  a-  mortgage  made  to  it  by  B  apon  the  same  property ;  that  the 
mortgage  to  the  bank  was  given  to  secure  the  payment  of  a  note  nAde 
to  the  bank  by  B  for  the  loan  of  money  at  more  than  seven  per  cent. 

'  per  annum,  and  was  therefore  null  and  void ;  that  the  mortgage  to 
the  bank  was  of  older  date  than  the  mortgage  to  A ;  that  the  junior 
mortgage  contained  upon  its  face  notice  of  the  mortgage  to  the  bank ; 
that  the  mortgage  to  the  bank  h^d  been  regularly  fpreclosed  by  rule 
nisi,  notice  and  judgment  of  the  Superior  Court  of  the  county  of  Put- 
naoj,  where  (he  land  was  situated,  and  ordered  to  be  sold  to  satisfy  it ; 
that  B  was  insolvent,  and  that  unless  A  could  set  aside  this  illegal 

-  morlgagey  hewoold  lose  hismon^.  . 

The  bill  pr,ayed  an  injunction.  The  defendant,  on  the  rule  to  show 
cause,  denied  there  was  equity  in  the  bill,  and  insisted  that  if  the  com- 
pUunaut  h^d  any  remedy,  it  was  at  law,  under  sections  3903  and  8802 
of  the  Keviked  Code.    The  Judge  refused  theinjunctibn,  and  the  com* 

.  plaioant  excepted : 
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Held,  That  there  was  no  error  in  the  jadgment  of  the  Court  refusing  the 
injunction.  Admitting  that  the  note,  to  secure  which  the  mortgage  to 
the  bank  was  given,  is  null  and  void  for  usury,  if  the  complainant  has 
any  remedy,  it  is  only  under  sections  8903  and  3892  of  the  Code,  and 
as  that  remedy,  if  it  applies  to  his  case,  is  made  ample  and  complete, 
equity  has  no  jurisdiction. 

Injunction.  Mortgage.  Usury.  Before  Judge  Hill.  Put- 
nam county.    At  Chambers.    March  31st,  1873. 

William  A.  Gatewood  filed  his  bill  against  the  City  Bank 
of  Macon,  Benjamin  F.  Adams,  and  James  L.  Wilson,  sheriff 
of  Putnam  county,  making  the  following  case : 

Adams  was  indebted  to  complainant  in  large  sums  of  money, 
and  complainant  ^vas  also  liable  in  divers  other  large  amounts 
as  indorser,  security  and  guarantor  for  him.  In  order  to  se- 
cure the  complainant  in  the  amount  of  said  indebtedness  and 
to  indemnify  him  from  loss  on  said  contingent  liabilities, 
Adams,  on  March  3d,  1872,  executed  to  him  a  mortgage  upon 
certain  personal  property  and  real  estate  in  the  county  of  Put- 
nam, said  instrument  setting  out  a  prior  mortgage  on  said 
realty  given  to  the  City  Bank  of  Macon.  This  last  men- 
tioned instrument  was  executed  under  the  following  circum- 
stances: On  April  28tli,  1871,  Adams  negotiated  a  loan  from 
said  Bank  upon  two  notes  for  the  aggregate  amount  of 
JlOjOOO  00.  Said  notes  were  discounted  at  the  rate  of  one 
and  one-half  per  cent,  per  month  off,  or  at  some  other  rate 
exceeding  seven  per  cent,  per  annum.  Cotemporaneously,  the 
mortgage  aforesaid  was  executed  to  secure  the  payment  of  said 
notes.  Said  mortgage  has  been  foreclosed,  the  execution  is- 
sued thereon  levied  upon  the  property  described  therein,  and 
the  property  advertised  for  sale  on  the  first  Tuesday  in  Janu- 
ary, 1873.     Complainant's  mortgage  has  also  been  foreclosed. 

The  instrument  under  which  said  bank  claims  a  lien,  and  all 
proceedings  based  thereon,  are  utterly  null  and  void  as  contrary 
to  the  laws  of  this  State,  enacted  as  a  restraint  upon  banks  to 
prevent  their  usurious  charges.  Unless  complainant  is  ena- 
bled to  avail  himself  of  his  mortgage,  he  will  lose  large  sums 
of  money,  as  said  Adams  is  hopelessly  insolvent.     Prayer, 
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that  said  judgment  of  foreclosure  be  decreed  null  and  void ; 
that  the  City  Bank  of  Macon  may  be  perpetually  enjoined 
from  enforcing  the  same ;  tliat  the  writ  of  injunction  may 
issue  restraining  the  said  City  Bank  of  Macon  and  the  said 
James  L.  Wilson,  sheriff  of  said  county,  from  proceeding  fur- 
ther at  law  against  said  mortgaged  property;  and  that  the 
writ  of  subpoena  may  issue. 

A  temporary  restraining  order  was  granted  by  the  Chan- 
cellor, (Hon.  P.  B.  Robinson,)  and  the  third  Monday  in 
March,  1873,  was  appointed  for  a  hearing  of  the  motion  for 
an  injunction.  At  the  time  designated.  Judge Bartlett,  of  the 
CXjmulgee  Circuit,  having  been  of  counsel,  was  disqualified 
from  hearing  the  motion,  and  it  was  agreed  between  counsel 
that  the  case  should  be  heard  by  Judge  Hill. 

The  Chancellor  refused  the  injunction,  and  the  complainant 
excepted. 

William  A.  Reid,  for  plaintiff  in  error. 

A.  Proudfit;  C.  L.  Bartlett,  for  defendants. 

McCay,  Judge. 

The  general  rule  that  a  judgment  of  a  competent  Court 
concludes  the  parties  to  it  and  their  privies,  on  all  questions 
pertaining  to  the  merits  of  the  action,  is  almost  without  qual- 
ification, and  is  of  universal  acceptation :  See  Phillip's  Evi- 
dence, volume  2,  pages  4-10;  and  Cowen^s  American  Notes 
to  Phillips,  volume  4,  page  1.  Even  equity  will  not  interfere, 
except  for  fraud,  accident,  surprise,  mistake,  etc.,  and  only  then 
on  proof  of  due  diligence  by  the  complainant.  And  Lord  Eldon, 
in  14  Vesey,  31,  says  in  reference  to  this  very  question,  of 
ooming  into  equity  for  relief  against  a  judgment  at  law,  on 
the  ground  of  usury,  that  the  neglect  to  plead  at  law  is  no 
ground  for  equitable  interference.  There  is,  however,  a  class 
of  judgments  in  England,  and  in  many  of  the  States  of  this 
Union,  where  Courts,  both  of  law  and  equity,  have  interfered, 
to-wit:  judgments  entered  by  confession  under  a  warrant  of 
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attorney.  And  the  foundation  of  the  interference  is,  that  the 
judgment  obtained,  as  it  is,  without  notice  or  pleadings,  but 
confessed  on  the  record  by  an  attorney,  under  an  authority 
attached  to  and  part  of  the  usurious  contract,  is  from  its  very 
nature,  a  part  of  that  original  oppression  and  illegality  against 
which  the  usury  laws  were  aimed.  Originally,  even  in  such  a 
judgment,  the  Courts  would  not  interfere,  in  consequence  of  the 
estoppel  which  every  judgment  creates  between  the  parties ; 
but  subsequently,  under  a  suggestion  of  Lord  Hardwick,  it 
was  done  in  the  Common  Pleas  and  King's  Bench,  though 
in  the  Exchequer  it  has  been  uniformerly  refused.  In  Fan- 
nin VB.  Dunham,  5  John.  Chancery  Reports,  121,  Chancellor 
Kent  entertained  a  bill  for  relief  against  such  a  judgment,  on 
the  ground  that  the  New  Yoik  Law  Courts  had  lately  ceased 
to  interfere,  even  with  such  judgments.  In  doing  so,  how- 
ever, he  goes  into  the  history  of  the  practice  of  the  English 
Courts  on  the  subject,  reviewing  the  cases,  and  showing  the 
origin,  reason  and  history  of  the  practice.  But  in  Fannin  t». 
Dunham^  the  Chan(?ellor  only  iiiterfered  on  the  payment  by 
the  complainant  of  the  principal  with^egal  interest,  and  he 
then  shows  that  it  is  only  on  such  terms  that  even  a  Court  of 
chancery  will  interfere,  even  with  a  judgment  obtained  by  ccm- 
fesBion  on  warrant  of  attorney. 

In  2  Hill  (S.  C.)  Chancery  Eeports,  474,  the  Chancellor 
says  that  a  case  is  not  to  be  found  in  the  books,  of  an  inter- 
ference by  chancery  with  a  judgment  at  law,  obtained  in  tl^e 
usual  mode,  under  pleadings  and  notice,  on  the  ground  of  usu- 
ry in  the  original  contract  That  contract  has  been  merged 
into  the  judgment,  which  imports  absolute  verity ;  and  it  is 
conclusively  presumed  that  the  parties  made  all  the  defenses 
allowed  by  law,  and  that  the  judgment  is  the  conclusion  of 
law.on  the  true  facts  of  the  transaction.  In  Thomas  vb.  Ber- 
ry, 3  John*  Chancery,  399,  there  was  a  bill  filed  £>r  relief 
against  twa  judgments— -one  obtained  by  confession  and  war- 
rant of  attorney,  and  one  on  regular  proceedings,  by  process, 
service,  etc.  The  bill  charged  the  most  oppressive  usury  in 
both  cases,  but  the  Court^  while  it  entertwied  the  bill  and 
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gave  relief  (on  the  terms  laid  down  in  Fannin  vs.  Dunham^) 
against  the  judgment  obtained  by  confession  under  warrant  of 
attorney,  refused  to  interfere  with  the  regular  judgment.  The 
complainant  was  in  laches  for  fiuling  to  plead,  and  the  Court 
was  restrained  by  the  stem  rule  that  the  judgment  at  law  was 
an  estoppel. 

As  a  matter  of  course,  if  there  be  fraud  in  any  of  the  other 
grounds  for  equitable  interference,  there  is  no  difficulty ;  but 
if  the  only  objection  to  the  judgment  is  that  the  original  debt 
was  usurious,  the  doctrine  seems  to  be  settled  that  it  is  too 
late  to  ask  even  chancery  to  interfere,  after  a  regular  judg- 
ment at  Iaw4  Nor  are  we  able  to  see  how  the  case  is  strength- 
^ed  when  the  complainant  is  a  creditor  of  the  defendant, 
instead  of  the  defendant  himself.  He  is  clearly  a  privy  of 
the  defendant ;  his  Only  interest  in  the  matter  is,  that  the  de- 
fendant is  his  debtor.  He  comes  into  the  controversy  through 
the  defendant,  and  it  would  entirely  upset  the  whole  doctrine 
of  the  conclusiveness  of  judgments,  if  they  were  liable  to  be 
attacked  on  their  merits  by  other  creditors  of  defendant.  In- 
deed, as  a  general  rule,  even  accident,  mistake,  surprise,  etc., 
as  objections  to  a  judgment,  are  matters  to  be  set  up  only  by 
the  defendant.  If  he  submits  to  them,  it  is  nobody  else^s 
business.  So  &r  as  I  have  been  able  to  find  cases  of  interfer- 
ence against  a  judgment,  by  others  than  the  defendant,,  they 
are  all  for  want  of  jurisdiction,  or  for  fraud  and  collusion. 
And  but  a  moment's  consideration  will  show  that  this  must 
be  the  proper  rule.  There  never  would  be  an  end  of  litga- 
tioQS,  if  afler  the  defendant  has  had  his  day  in  Court,  and  a 
judgment  has  been  pronounced,  every  creditor  shall  have  his 
day,  also,  and  have  the  issues  re-examined.  Nor  is  there  any- 
thing in  the  fact  that  the  issue  sought  to  be  made  is  not,  nil 
debity  payment,  off-set,  &ilure  of  consideration,  etc.,  but  ille- 
gality of  consideration.  The  laws  of  this  country  and  of  Eng- 
'  land  permit,  but  do  not  require,  men  to  plead  illegalities.  It 
is^  perhaps,  true  in  morals,  that  all  a  man  has  he  holds  only 
m  trnst  for  his  creditors,  and  a  good  m£kn  will  doubtless  act 
with  this  great  moral  principle  before  him.    But  the  laws  of 
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no  country,  that  I  am  aware  of,  put  him,  in  fact,  so  far  in  the 
power  of  his  creditors,  as  that  they  may  oversee  his  bargains 
and  inquire  into  the  propriety  of  them.  He  may  pay  usury 
if  he  pleases,  or  debts  barred  by  the  statute  of  limitations,  or 
racing  debts,  or  make  a  bad  trade,  or  submit  to  a  judgment, 
based  on  transactions  of  this  character,  without  fraud  upon 
his  creditors  in  law.  In  a  great  many  cases,  it  has  been  sol- 
emnly adjudged  that  the  plea  of  usury  is  a  personal  privilege, 
and  can  only  be  taken  advantage  of  by  the  debtor  himself: 
Campbell  vs.  Johns,  4  Dana,  177;  Fenner  vs.  Sayer,  3  Ala- 
bama, 458 ;  Cook  vs.  Kornegy  &  Dyer,  3  Ibid.,  646 ;  Speigler 
178.  Snap,  5  Leigh.,  478 ;  DeWolf  vs,  Johnson,  10  Wheaton, 
367;  Port  vs.  Dart,  8  Paige,  639 ;  2  HilFs  (S.  C.)  Chancery, 
474. 

In  this  State  this  question  has  rarely  arisen.  Our  Code, 
section  3538,  provides  that  "creditors  or  bonafde  purchasers 
may  attack  a  judgment  for  any  defect  appearing  on  the  face  of 
the  record,  (so  as  to  make  it  void  and  not  merely  irregular,  sec- 
tion 3535,)  or  for  fraud  or  collusion,  whenever  and  wherever  it 
interferes  with  their  rights  in  law  or  equity."  Nothing  is  here 
said  about  going  behind  a  judgment  and  attacking  it  for  ille- 
gality of  the  consideration,  or  want  of  consideration,  and  we  ap- 
prehend no  such  thing  was  thought  of.  The  case  of  Solomonvs. 
Pope,  in  36  Georgia,  was  not  the  case  of  a  judgment,  but  of 
a  simple  contract  debt,  and  the  circumstances  were  peculiar. 
There  was  a  privity  between  all  the  parties.  The  debtor  had 
sold  his  goods,  and  the  purchaser  had  agreed  to  pay  the  pur- 
chase money  to  the  creditors  of  the  seller.  Solomon  was 
mentioned  by  name,  the  others  generally.  As  the  case  was 
before  the  Court,  Pope,  one  of  the  creditors,  had  garnisheed 
the  purchaser,  and  he.  Pope,  knowing  the  terms  on  which  the 
purcliaser  had  bought,  filed  a  bill  to  attack  Solomon's  debt  on 
account  of  usury.  Here  was  a  fund  belonging  to  an  ab- 
sconded debtor,  in  hand,  none  of  the  debts  were  in  judgment, 
the  fund  had  been,  as  the  record  was  before  the  Court,  appro- 
priated by  the  debtor  to  the  creditors.  And  this  Court,  on 
the  idea,  we  suppose,  that  under  the  circumstances  of  the  case 
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the  principles  of  a  trust  or  the  usages  of  a  Bankrupt  Court 
were  applicable,  sustained  the  bill.  The  privity  then  exist- 
ing, by  reason  of  the  written  orders  of  the  debtor,  make  that 
case  stand  on  special  circumstances.  Otherwise  it  would  be 
contrary  to  the  uniform  current  of  decisions,  and  a  dangerous 
innovation  on  established  principles. 

What  is  the  proper  construction  to  be  given  to  our  Act  of 
1866,  and  to  section  3903  of  our  Revised  Code,  we  do  not 
now  decide.  We  are  clear,  that  previously  to  that  statute, 
equity  would  furnish  no  remedy  for  the  complainant  as  he  has 
made  his  case.  If  so,  that  statute  will  not  authorize  him  to 
come  into  ecjuity.  Whatever  remedy  he  has  by  that  statute 
is  under  it  and  under  the  method  it  prescril>e8,  and  he  gives 
in  his  bill  no  reason  why  that  remedy  cannot  be  used  by  him. 
Whether  that  statute  gives  him  new  rights,  or  whether  it  only 
authorizes  him  to  do  at  law  what,  before,  he  might  do  inequi- 
ty, to- wit:  attack  the  mortgage  or  judgment  for  fraud  or 
collusion,  or  for  matter  appearing  on  the  &ce  of  the  record, 
rendering  it  invalid,  or  whether  it  in  truth  opens  the  whole 
question  upon  the  merits  to  reinvestigation  at  the  demand  of 
each  creditor  of  the  mortgagor,  we  do  not  determine.  A  Court 
of  equity  has  no  jurisdiction  of  the  case  made  by  the  bill,  and 
not  having  any  authority  over  it,  such  a  Court  is  not  the  pro- 
per tribunal  to  decide  the  question.  We,  therefore,  simply 
affirm  the  judgment  of  Judge  Hill,  refusing  the  injunction — 
leaving  the  other  questions  open  until  they  come  up  from  a 
Court  having  jurisdiction. 

Judgment  affirmed. 


Warren  Akin,  plaintiff  in  error,  vs.  John  R.  Freeman, 

defendant  in  error. 

1.  The  eighth  and  twenty-ninth  sections  of  the  Act  of  1856,  prescribing 
that  after  seven  years  without  an  entry,  etc.,  a  judgment  shall  not  be 
enforced,  but  shall  be  presumed  to  be  satisfied,  and  also  that  where  a 
bona  fide  purchaser  has  been  in  the  possession  of  real  property  four 
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years,  it  shall  be  discharged  of  the  lien  of  any  judgment  against  the 
person  from  whom  he  purchased,  were  parts  of  a  statute  of  limitation 
in  force  on  the  80th  of  November,  1860,  and  were  by  the  terms,  spirit 
and  intention  of  the  Act  of  that  date  suspended ;  and  by  the  various 
Acts  from  1860  to  1865,  the  suspension  was  continued  until  the  close 
of  the  war. 

2.  Shorter  sold  land  to  Rice,  against  whom  there  was  a  judgment,  and  gave 
Rice  a  bond  for  title.  Rice,  without  paying  any  of  the  purchase  money, 
sold  to  Freeman,  agreeing  to  transfer  Shorter's  bond,  but  not  having 
it  at  the  time,  gave  Freeman  his  own  bond.  This  was  in  1860.  Free- 
man at  once  paid  a  portion  of  the  purchase  money  to  Rice  and  went 
into  possession.  A  short  time  afterwards,  Freeman  paid  a  sufficient 
amount  to  pay  Shorter,  which  was  done  with  the  money  so  advanced, 
leaving  a  portion  still  unpaid  to  Rice.  Freman  subsequently,  in  1862, 
forwarded  this  to  Rice,  who,  by  express,  sent  his  own  deed  to  Free- 
man. Freeman  demanded  the  bond  of  Shorter,  and  Rice  replied  that 
he  had  given  him  that  before.  Nothing  more  was  done  until  1867, 
when  the  judgment  creditor  levied  on  the  land  as  Rice's  property,  and 
after  this  levy.  Freeman  obtained  Shorter's  deed  without  warranty : 

Held,  That  no  title  ever  vested  in  Rice  which  was  the  subject  of  levy  and 
sale. 
Warner,  Chief  Justice,  dissented. 

Statute  of  limitations.  Judgment.  Execution.  Bond  for 
titles.  Before  Judge  Harvey.  Floyd  Superior  Court.  Jan- 
uary Term,  1872. 

On  November  22d^  1858,  Akin  recovered  a  judgment  in 
Cass  Superior  Court  against  the  Cherokee  Baptist  College^  as 
principal,  and  John  H.  Rice,  as  indorser,  for  $1,000  00  prin* 

'  dpal,  besides  interests  and  costs.  Execution  was  issued  on 
this  judgment  on  December  6th,  1858,  upon  which  were  the 
following  entries :  A  receipt,  signed  by  the  clerk,  for  $9  25 
costs,  dated  July  26th,  1859 ;  a  receipt  from  plaintiff  to  the  de- 
fendant for  $156  75,  interest  due  thereon,  dated  December  22, 
1859;  an  affidavit  by  the  plaintiff  that  Rice  had  removed 

.  from,  and  then  resided  out  of  the  limits  of  the  State  of  Gedr-^ 
gia,  dated  May  11th,  1867 ;  a  levy  upon  a  lot  of  land  situate 
in  the  city  of  Rome,  dated  May  31st,  1867.  The  property 
levied  on  was  claimed  by  John  R.  Freeman.  The  evidence 
upon  the  issue  thus  formed  made  the  following  case : 

In  the  tall  of  1858  Rice  bought  the  property  in  dispute 
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from  Alfi^  Shorter,  taking  a  bond  for  titles,  but  paying  no 
portion  of  the  purchase  money.  About  March  1st,  1860,  Rice 
sold  the  lot  to  Freeman,  but  not  having  Shorter's  bond  at  hand, 
executed  his  own  bond,  receiving  at  that  time  $1,000  00  in 
money.  Freeman  went  into  possession,  and  a  shoi*t  time  there- 
after made  another  payment  to  Rice,  out  of- which  the  entire 
balance  due  to  Shorter  was  paid.  In  1862,  Freeman  sent  the 
balance  due  to  Rice  to  him,  and  he  immediately  forwarded  to 
Freeman  his  deed,  dated  March  4th,  1862.  Freeman  de- 
manded Shorter's  bond  for  title;  Rice  replied  that  he  had  be- 
fore that  time  delivered  it  to  him.  Freeman  knew  of  no 
judgment  or  lien  against  the  land  until  January,  1867.  On 
the  9th  of  January,  1869,  he  procured  a  deed  firom  Shorter, 
without  warranty. 

The  jury  found  the  property  not  subject.  Whereupon,  the 
plaintiff  in  execution  moved  for  a  new  trial  upon  the  follow- 
ing grounds,  to-wit: 

Ist.  Because  the  Court  erred  in  the  following  charge  to  the 
jury:  ** If  seven  years  had  run  against  this  Ji. /a.  without 
proper  entries  during  that  time,  it  would  t  be  dormant  and 
could  not  bind  the  land." 

2d.  Because  the  Court  erred  in  the  following  charge :  "  If 
Freeman  was  a  bona  fide  purchaser  for  value,  without  actual 
notice  of  this  judgment,  and  held  possession  of  this  land  for 
four  years  prior  to  the  levy,  the  land  in  his  hands  is  discharged 
from  the  lien  of  the  judgment,  even  if  it  is  not  dormant." 

The  motion  was  overruled,  and  plaintiff  excepted. 

Warben  Akin;  Alexander  &  Wright,  for  plaintiff 
in  error. 

Smith  &  Branham,  for  defendant. 

Tbippe,  Judge.  - 

The  question,  whether  the  different  Acts  suspending  the 
statutes  of  limitation  operated  to  suspend  the  statutory  pro- 
visions in  reference  to  judgments  becoming  satisfied  or  dor- 
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mant,  by  having  no  entry  upon  them  within  seven  years,  or 
having  their  lien  discharged,  so  far  as  relates  to  property  sold 
by  the  defendant,  when  the  purchaser  has  been  in  possession 
of  land  so  sold  for  four  years,  has  been  for  several  years  ex- 
haustively argued  before  this  Court,  and  in  the  decisions  here- 
tofore made.  I  do  not  propose  to  be  prolix,  or  to  wrong  the 
professional  reader,  in  giving  the  reasons  for  my  concurrence 
in  the  judgment  pronounced  on  these  points  at  this  term. 

There  is  not  a  more  universally  fixed  and  accepted  rule 
than  that,  in  the  construction  of  statutes,  the  intention  of 
the  Legislature,  when  discovered,  shall  prevail.  The  ninth 
clause  of  the  fourth  section  of  the  Code,  in  enacting  rules  for 
the  construction  of  statutes,  says :  "  In  all  interpretations  the 
Courts  shall  look  diligently  for  the  intention  of  the  Greneral 
Assembly,  keeping  in  view  at  all  times  the  old  law,  the  evil 
and  the  remedy:"  See  2  Cranch,  33 ;  Ibid.,  386  ;  1  Black's 
Reports,  61 ;  4  Dallas,  14. 

Keeping  this  principle  in  view,  let  us  look  into  the  first 
Act,  passed  November  30th,  1860,  touching  the  question  of 
suspension.  The  fourth  section  says :  "  It  shall  not  be  law- 
ful for  any  plaintiflF  in^.  /a.,  his  agent  or  attorney,  to  have 
the  same  levied  upon  the  property  of  any  inhabitant  or  cor- 
poration of  this  State,  until  the  first  of  December,  1861;'' 
and  after  making  several  provisions  to  suspend  sales  in  cases 
of  levi^  then  pending,  and  allowing  levies  where  defendants 
were  removing,  etc.,  it  provides  that  the  statutes  of  limitation 
shall  cease  to  run,  etc.,  during  a  certain  period,  to- wit:  the 
suspension  of  the  banks.  It  will  be  observed  that  the  restrain- 
ing provisions  of  this  Act  applies  exclusively  to  the  enforce- 
ment of  judgments  by  levy,  and  placed  no  barrier  or  prohi- 
bition whatever  against  bringing  suits  or  actions  by  creditors 
or  plaintiflfe. 

What  reason  could  there  be  to  enact  a  law  preventing  exe- 
cutions from  being  levied,  which  would  become  dormant  if  an 
entry  were  not  made  upon  them  within  seven  years  by  the 
officer  authorized  to  execute  and  return  the  same,  and  to  make 
no  provision  against  such  a  result,  but  to  provide  simply  that 
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there  should  be  a  suspension  of  any  Act  of  limitation  upon 
the  right  of  a  creditor  to  sue  f  There  was  nothing  in  the  Act 
affecting  the  right  to  bring  an  action — nothing  denying  that; 
aad  a  creditor  with  a  claim  not  in  judgment  was  in  no  way 
touched  by  the  Act.  The  judgment  creditor  was  barred  from 
levying,  and  thereby  made  to  lose  or  risk  his  debt  for  his 
failure  so  to  do,  unless  some  relief  was  granted  against  the  other 
law  on  the  statute  book,  thus  endangering  his  right.  One 
class  of  creditors,  not  within  the  scope  of  the  Act  or  in  dan- 
ger of  being  hurt  by  it,  would  thus  have  all  6ar«— all  limita- 
tions against  them  removed,  whilst  the  other  class,  who  had 
new  disabilities  imposed  upon  them,  would  be  denied,  not 
only  the  benefit  or  relief  granted  to  the  first,  but  forced,  seri- 
ously if  not  fiitally,  to  hazard  their  right  of  final  collection 
by  submission  to  the  law  itself*  If  the  creditor  could  have 
managed  to  have  had  an  "entry"  made,  so  as  to  prevent  his 
becoming  disabled  to  enforce  his  judgment  at  all,  under  the 
eighth  section  of  the  Act  of  1856,  then  in  force,  I  have  never 
been  able  to  see  by  what  means  he  could  preserve  hia  lien  on 
land  sold  by  his  debtor,  provided  the  Act  continued  for  four 
years,  and  the  purchaser  remained  in  possession  during  that 
time.  The  Act  was,  in  fact,  by  repeated  legislation,  contin- 
ued in  force  for  more  than  four  years ;  and  if  the  twenty-ninth 
section  of  the  Act  of  1856  was  not  suspended,  then  we  would 
have  had  the  spectacle  of  a  Legislature  forbidding  a  creditor  to 
move  in  the  collection  of  his  debt,  and,  at  the  same  time, 
keeping  in  operation  a  law  wliereby  he  should  lose  his  lien  on 
whatever  real  property  his  debtor  might  sell.  Such  a  con- 
struction would  not  only  make  the  Legislature,  in  inserting 
the  sttS})ending  clause  in  the  Act  of  November  30th,  1860, 
guilty  of  a  foolish  discrimination  in  favor  of  those  who  had 
no  need  of  it,  but  also  guilty  of  a  great  wrong  and  outrage 
against  those  to  whom  the  relief  was  denied,  and  who  were 
the  only  persons  who  were  legislated  into  a  position  to  demand 
it.  Reason  and  a  sense  of  justice  would  require  a  Legislature, 
whenever  it  suspended  the  power  of  a  citizen  to  assert  his 
rights,  also,  at  the  same  time,  to  suspend  any  and  every  law 
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that  imposed  disabilities  apon  him  for  his  fiulure  to  assert 
them ;  and  Courts  would  be  quick  to  construe  in  his  behalf 
any  words  in  such  enactments,  that,  hy  any  reasonable  &ir« 
ness,  could  admit  of  a  construction  that  would  prevent  such 
gross  injustice. 

In  this  view  could  it  be  called  a  violation  of  any  fiiir  rule 
of  construction,  to  say  that  the  Legislature  intends  to,  and  did, 
by  this  clause  of  the  Act  of  1860,  suspend  the  eighth  and 
twenty-ninth  sections  of  the  Act  of  March,  1856,  even  if  the 
eighth  section  had  been  simply  a  provision  as  to  judgments 
becoming  dormant,  and  not  a  statute  of  limitation  as  it  was 
held  to  be  in  Chamblias  vs.  Phdpa,  39  Oeorgiay  386 ;  Baiik 
V8.  ShiverSy  Ibid,^  405  ;  Horton  tw.  Ctarkey  40  G^eorffia,  412  ? 

Such  Acts  as  the  Dormant  Judgment  Act  of  1822-3,  have 
been  called  by  the  Courts  and  the  L^uilature,  Acts  of  limi- 
tation. In  7  Georgiay  166,  this  Court,  in  giving  a  construction 
to  that  Act,  said:  ^' We  are  of  opinion  that  there  is  nothing 
to  prevent  the  Legislature  from  fixing  a  time  within  which 
an  exiding  judgment  shall  be  enforeedy  as  well  as  to  pass  any 
other  Act  of  limitation^*  Words  of  a  similar  import  were 
used  in  2  Kdh/y  255,  in  reference  to  the  same  Act  of  1822. 
So  in  Charlton's  Reports,  330,  331 ;  and  there  are  several 
other  instances  where  Courts  have  so  denominated  such  Acts. 
The  Legislature  in  the  third  section  of  the  Act  of  1866,  com* 
monly  known  as  the  ^'stay  law,^'  in  referring  to  the  laws  in 
relation  to  limiting  liensy  expressly  call  them  ''statutes  of  lim- 
itation." If,  then,  these  words  have  been  so  often  used  by 
the  Courts  in  that  sense,  and  by  the  legislature  in  the  series 
of  Acts  on  the  same  subject,  have  been  in  terms  so  directly 
applied,  and  the  spirit  and  justice  of  this  Act  of  1860  so 
strongly  call  for  a  construction  of  the  same  words  therein 
used,  in  order  to  prevent  great  wrong  and  injustice,  and  I 
may  say  to  protect  the  Legislature  itself  against  a  gross  ab- 
surdity in  the  meaning  of  its  enactments,  we  are  fiirnished 
witli  sufficient,  if  not  overwhelming  reason,  whilst  looking  for 
the  intention  of  the  law-maker  in  passing  the  Act  of  1860, 
and  "  keeping  in  view  the  old  law,  the  evil  and  the  remedy," 
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to  hold  that  where  the  Act  in  one  clause  prevented  a  judg- 
ment from  being  enforced,  and  in  the  next  clause  suspended 
the  ''Acts  of  limitation/'  it  meant  to  suspend  any  and  all 
Acts  which  imposed  |)enalties,  forfeitures,  losses  or  any  hurt  or 
damage  whatever  that  might  otherwise  result  from  obedience 
to  that  Act.  I  will  add  that,  in  my  individual  opinion,  no 
one  for  a  long  time  entertained  a  doubt  as  to  this  being  the 
proper  meaning  of  that  Act,  and  that  the  universal  opinion 
of  lawyer  and  layman  was  that,  under  its  provisions,  no  judg- 
ment creditor  ran  any  risk  of  losing  his  lien,  or  of  his  judg- 
ment becoming  barred  or  dormant. 

I  have  referred  to  the  words  used  in  the  Act  of  1866,  styl- 
ing these  Acts  ''statutes  of  limitations,''  for  the  purpose  of 
showing  how  these  have  been  applied  by  the  Legislature,  as 
well  as  by  the  Courts.  It  is  denied  that  these  Acts  were 
suspended  by  the  Act  of  1866,  because  as  it  only  suspended 
"all  statutes  of  limitation,  relating  to  the  liens  affected  by  the 
Act,"  and  as  the  whole  "stay  law"  feature  of  it  was  declared 
unconstitutional,  therefore  no  lien  was  affected  by  it,  and  con- 
sequently no  statute  was  suspended.  Be  that  as  it  may,  the 
force  of  the  reference  is  just  as  strong.  The  Legislature  may 
not  have  the  power  to  enact  a  stay  law,  but  yet,  the  sense  in 
which  it  used  the  words  "statutes  of  limitations,"  is  as  clear 
as  it  would  have  been  had  the  Act  been  declared  in  its  main 
provisions  valid.  It  may  be,  also,  pertinent  to  add,  that  al- 
though the  portion  of  the  Act  of  1866  preventing  liens,  etc., 
may  have  been  unconstitutional  under  the  principle  of  the  de- 
cision in  the  case  involving  the  Act  of  1866,  yet  the  suspension 
clause  in  it  was  independent  of  the  stay  law  feature,  and  had 
no  words  limiting  or  confining  its  meaning  to,  or  making  it 
oontiogent  on  other  portions  of  the  Act,  which  were  of  no  ef- 
fect The  L^islature  intended  to  prevent  executions  from 
being  levied,  and  it  said  so  in  plain  unmistakable  terms.  It 
of  course  thought  the  Act  constitutional,  and  that  it  would 
be  enforced.  Its  enforcement  without  further  provisions, 
would  have  worked  wrong  to  judgment  creditors.  To  pre- 
vent this,  the  Legislature  inserted  an  independent  clause,  sus- 
Vol.  xlix.  4. 
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pending  the  statutes  of  limitations.  The  intention  of  the 
Legishitore  in  this  last  provision  is  as  plain  as  if  no  oonslitn- 
tional  question  oonld  arise  as  to  the  former  part  of  the  Act 
Moreover  the  people,  the  sntgects  of  the  law,  almost  with  one 
aooord,  accepted  the  Act,  the  whole  Act,  with  all  its  parts, 
and  submitted  to  it,  believing  that  whether  it  was  or  was  not 
constitutional,  its  observance  would  not  work  a  denial  of  all 
rights,  for  there  was  a  saving  clause  protecting  them  against 
injury  from  lapse  of  time.  And  thus  the  whole  force  of  the 
reason  of  the  rule  as  to  the  intention  of  the  L^islature,  the 
spirit  and  reason  of  the  statute,  *^the  old  law,  the  evil,  and  the 
remedy,"  remains  practically  unimpaired. 

I  have  referred  to  the  decisions  in  39  Oecrgia^  386,  405, 
and  40  Oeorffia,  412,  where  it  was  held  that  the  eighth  sec- 
tion of  the  Act  of  1866  was  a  statute  of  limitation,  and  was 
suspended  by  the  Act  of  I860,  and  the  suspension  continued 
by  the  subsequent  suspension  Acts.  It  is  there  said  that  the 
suspension  of  this  section  operates  to  revive  the  next  preceding 
Act  which  r^ulated  the  subject^  to- wit :  the  Act  of  1822-3. 
I  have  already  said,  in  substance,  that  had  the  eighth  section 
of  the  Act  of  1856  been  in  the  terms  of  the  Act  thus  said  to 
be  revived,  it  would  none  the  less  have  been  suspended  by  the 
Act  of  1860  and  similar  subsequent  Acts.  It  would  have  been 
but  a  poor  boon  to  have  barred  the  creditor  of  his  right  to 
levy,  and  to  have  told  him  that,  in  the  meantime,  he  should 
be  compensated  by  being  relieved  from  the  statute  which 
would  hold  his  judgment  paid  and  satisfied,  and  substituting 
therefor  another  statute  whidi  would  only  make  it  dormant — 
that  a  fittal  poison  should  not  be  administered  which  would 
produce  death  to  the  debt,  but  only  an  opiate  to  effect  a  sleep 
which  would  kill  its  lien.  Such  could  not  have  been  the  in- 
tention of  the  Legislature. 

If  the  suspending  clause  in  the  Act  of  1860  had  such  an 
effect,  then,  as  the  Act  of  1856,  known  as  Cone's  Act,  was  a 
codifying  Act  of  all  the  statutes  of  limitation,  and,  in  some 
instances,  changed  die  rule  as  to  time,  and  was  in  force  on  the 
30th  of  November,  1860,  would  not  its  suspension  have  revived 
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the  preceding  statute  of  limitation,  and  thus  there  would 
never  have  been  any  suspension  whatever,  at  least,  by  virtue 
of  the  Act  of  1860,  and  the  subsequent  Acts  continuing  it  in 
force?  On  the  14th  of  December,  1861,  a  general  Act  was 
passed  suspending  "  the  statutes  of  limitations  then  (now)  in 
force  during  the  war."  This  was  independent  of  the  Act 
re-enacting  the  one  of  1860. 

Ujx)n  the  view  of  the  whole  question,  considering  the  sit- 
uation of  the  people  at  the  time,  the  policy  of  the  Legislature 
as  indicated  by  these  statutes,  the  special  provisions  and  work- 
ing of  the  Acts,  and  their  actual  effects  upon  debtor  and  cred- 
itor, it  was  clearly  intended  that,  in  the  midst  of  threatened 
and  actual  war  and  revolution,  debtors  should  not  only  not 
be  harassed  by  levies  and  sales  of  their  property,  but  that 
creditors  should  in  no  way  suffer  deprivation  or  loss  beyond 
the  postponement  of  their  right  for  the  immediate  enforce- 
ment of  their  claims. 

The  Act  of  1860  was,  by  several  subsequent  Acts,  contin- 
ued in  force  until  the  end  of  the  war,  and  the  levy  having 
been  made  in  1867,  the  judgment  cannot  ^'be  held  and  taken 
as  folly  satisfied  and  paid,"  or  dormant,  or  that  four  years' 
possession  of  land  by  a  purchaser  during  that  time  discharged 
it  of  the  lien  of  such  judgment. 

But  the  next  question  is,  did  the  lien  of  the  judgment  ever 
attach  to  this  land?  Did  Eice,  the  defendant,  ever  have  any 
interest  in  the  land  that  could  be  levied  on  ?  He  bought  two 
parcels  of  land,  one  from  Shorter  and  one  from  Alexander, 
taking  bond  for  titles  without  paying  any  purchase  money. 
There  was,  thus  far,  certainly  no  interest  in  Rice,  subject  to 
levy  and  sale.  Whilst  in  this  situation  he  sold  both  parcels 
to  Freeman.  The  land  bought  from  Shorter  is  the  property 
levied  on.  Rice  states  in  his  testimony  that  he  transferred 
Shorter's  bond  for  titles  to  Freeman.  Freeman  says  it  was 
the  contract  that  he  was  to  do  so,  but  not  having  the  bond 
of  Shorter's  at  the  time.  Rice's  own  bond  was  given  as  a  tem- 
porary arrangement.  Freeman  paid  Rice  a  portion  of  the 
purchase  money,  and  afterwards  enough  to  pay  off  the  whole 
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purchajse  money  due  Shorter,  which  was  done.  When  Shorter 
was  thus  paid  and  the  right  existed  as  against  him  to  demand 
a  deed,  Rice  neither  held  the  land  under  bond  for  titles,  nor 
was  he  in  po&session  of  the  land,  nor  did  he  hold  a  bond  for 
titles,  for  Freeman  had  the  right  to  that,  and  the  right  to  a 
deed  from  Shorter.  Any  equity  that  accrued  by  virtue  of 
the  payment  to  Shorter,  accrued  to  Freeman,  and  previous  to 
the  contract  between  Kice  and  Freeman,  Rice  only  had  a 
naked  equity  which  was  never  the  subject  of  levy  and  sale. 
Whatever  further  equity  arose  as  against  Shorter  or  in  fiivor 
of  any  one,  was  on  account  of  the  payment  with  Freeman's 
money  and  vested  in  him. 

It  is  true,  a  judgment  is  a  lien  on  all  the  property  of  a  de- 
fendant. But  it  has  never  been  held  that  it  can  be  enforced 
by  a  levy  and  sale  of  land  held  under  a  bond  for  titles,  where 
none  of  the  purchase  money  is  paid.  If  the  purchaser  thus 
holding  has  paid  all  the  purchase  money,  then  he  has  a  perfect 
equity  liable  as  property  to  which  he  has  a  legal  title.  The 
3528th  section  of  the  Code  provides,  that  "where  a  person 
holds  property  under  a  bond  for  titles  and  the  purchase  money 
has  been  partially  paid,  the  same  may  be  levied  on  under 
judgments  against  such  persons,  and  the  entire  interest  stipu- 
lated in  the  bond  shall  be  sold."  It  then  proceeds  to  provide 
for  the  protection  of  the  vendor  as  to  his  claim  for  the  unpaid 
purchase  money.  But  in  this  case,  as  already  stated,  when 
the  purchase  money  was  paid  to  Shorter,  Rice  was  not  a  holder 
of  the  property  or  bond  for  titles  in  any  legal  or  equitable 
sense.  In  the  case  of  Ware  vs,  Jackamij  19  Georgia^  452,  the 
facts  were,  that  in  January,  1845,  Baker  sold  to  Iverson  and 
gave  bond  for  titles  on  the  payment  of  the  purchase  money. 
In  November,  1846,  Ware  recovered  judgment  against  Baker. 
In  March,  1848,  Baker  made  a  deed  to  Iverson,  having  re- 
ceived the  purchase  money.  Iverson  afterwards  sold  to  Jack- 
son. Ware  levied  his  judgment,  and  Jackson  interposed  a 
claim.  The  Court  below  held  the  land  was  not  subject,  whilst 
a  majority  of  this  Court  reversed  the  judgment  of  the  Court 
below,  and  held  on  strictly  legal  grounds  that  the  land  was 
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subject.  Yet  Judge  Lumpkin  concurred  with  "doubt  and 
misgiving,"  and  Judge  Bexnixg  dissented,  concurring  with 
the  Court  below,  that  the  lien  of  the  judgment  never  attached 
to  the  land.  In  that  case  there  was  the  legal  title  in  the  de- 
fendant in  judgment,  when  it  was  obtained,  and  the  purchase 
money  not  paid,  and  yet  the  Judge  below  who  tried  the  case 
did  not  think  the  land  was  subject — one  Judge  of  this  Court 
concurring  with  liim,  and  another  hesitatingly  deciding  to  the 
contrary.  I  refer  to  this  case  mainly  for  the  purpose  of  calling 
attention  to  the  position  taken  in  the  decision,  and  the  force 
that  was  given  in  the  argument  to  the  rule  that  equity  looked 
upon  things  agreed  to  be  done  as  actually  performed,  and  to 
make  an  application  of  that  principle  to  the  contract  between 
Kice  and  Freeman  at  the  time  it  was  made,  that  Freeman  was 
to  have  the  bond  of  Shorter.  But  I  will  leave  the  further 
discussion  of  this  point  to  my  brother  McCay,  who  con- 
curs with  me  on  this  branch  of  the  case.  I  cannot  see,  if  this 
case  were  sent  back,  how  the  verdict  could  be  contrary  to  what 
it  18,  although  the  Court  below  erred  on  the  other  questions 
involved,  for  I  am  satisfied  the  land  is  not  subject  in  any  view 
that  may  be  taken  of  the  case,  unless  there  was  fraud  in  tlie 
transaction,  which  is  not  pretended.  If  the  verdict  is  right 
upon  all  the  facts  and  law  of  the  case,  a  new  trial  will  not  be 
granted,  although  the  charge  of  the  Court  may  be  erroneous 
upon  some  of  the  points  involved-.  41  Georym,  675;  42 /&/(?., 
244,  587;  33  Ibid.,  207, 173. 
Judgment  affirmed. 

McCay,  Judge,  concurring. 

As  to  the  dormancy  of  the  judgment,  I  hav^e  stated  my 
views  fully  in  Battle  vs.  Shivers,  39  Oeorgiay  405,  and  I  am 
satisfied  with  what  I  then  said.  It  seems  to  me  that  all  this 
eflTort  to  pervert  the  words  "statute  of  limitations"  in  the 
Act  of  1860,  so  as  to  make  them  include  the  Dormant  Judg- 
ment Act,  is  an  after-thought  to  which  men's  minds  come  in 
their  efforts  to  save  judgments  from  that  neglect  which,  du- 
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ring  the  war,  attended  all  business.  Men  have  suffered  and 
do  suffer,  from  that  neglect  in  other  matters,  and  if  they  sufier 
also  because  of  their  n^lect  to  attend  to  the  preservation  of 
their  liens,  I  feel  no  disposition  to  aid  them  to  the  injury  of 
purchasers  and  younger  liens.  As  I  said  in  BaMe  vs.  Skivers, 
the  Dormant  Judgment  Act  is  an  Act,  the  intent  of  which  is 
to  require  notice  of  a  judgment  lien  to  be  given  upon  the 
public  records,  once  in  seven  years,  that  the  plaintiff  still 
claims  his  judgment  to  be  a  subsisting  one.  And  there  is 
nothing  in  the  Act  of  1860,  nor  in  the  circumstances  of  the 
war,  to  excuse  a  man  from  giving  a  notice,  if  the  effect  of  his 
failure  has  been  to  mislead  purchasers  and  allow  younger 
liens  to  vest.  True,  it  is  a  misfortune  to  the  plaintiff,  but  it 
is  better  that  he  should  suffer  than  that  others,  who  have  acted 
from  Ignorance,  caused  by  his  fitult,  should  make  way  for 
him.  The  Act  of  1856,  in  so  &r  as  it  declares  the  judgment 
presumed  to  be  satisfied,  so  that  it  cannot  be  sued  upon  or  re- 
vived after  the  seven  years,  (if  the  Act  is  to  have  that  con- 
struction, which  I  am  not  sure  of,)  maybe  a  statute  of  limita- 
tions, and  may  have  been  suspended.  But  if  this  be  its 
meaning,  its  saspension,  in  my  judgment,  leaves  the  Act  of 
1823  in  fill!  force.  Whilst  the  Act  of  1856  was  in  operatioui 
it  protected  purchasers  and  junior  liens  without  any  necessity 
of  a  resort  to  the  Act  of  1823.  If  the  judgment  was  dead,  sat- 
isfied as  to  the  defendant,  purchasers  and  younger  liens  were 
protected  under  the  protection  of  the  defendant.  But  when  by 
this  sus{)ension  there  ceased  to  beany  protection  to  the  defend- 
ant, the  Act  of  1823,  protecting  purchasers  and  younger  liens^ 
(which  was  not  a  statute  of  limitations,  but,  as  I  contend,  was 
an  Act  the  object  of  wliich  was  to  regulate  the  rights  of  third 
persons  against  the  property  of  the  debtor,)  was  lefl  in  full 
force.  Our  law  now  requires  mortgages  to  be  recorded  in 
three  months,  to  make  them  notice  to  third  persons.  If  we 
were  to  adopt  a  law  making  them  void  if  not  recorded,  this^ 
while  it  was  of  force,  would  protect  purchasers  as  well  as 
mortgagors,  and  the  present  law  would  be  of  no  practical  use ; 
but  if  the  new  law  should  be  suspended,  the  present  law 
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would  still  be  of  foroe  and  be  of  practical  operation,  for  the 
simple  reason  that  the  present  law  has  a  special  purpose,  to- 
wit :  to  give  notice.  The  new  law  would  have  another  purpose, 
to-wit :  to  affect  the  mortgager,  and  the  suspension  of  the  new 
law  would  leave  the  old  standing  in  full  operation,  not  be- 
cause it  revived  the  old  law,  for  that  was  not  repealed,  or  even 
superseded  by  the  new,  but  because  the  removal  of  the  new 
protection  left  the  old  to  operate. 

On  the  other  point  in  this  record,  I  adhere  to  the  decision 
of  Chapman  va.  Aiken.  I  did  not  in  that  case  give  my  reasons 
for  concurring.  The  great  mistake  that  is  made  by  those  who 
treat  this  Act  and  the  Dormant  Judgment  Act  as  statutes  of 
limitation  is,  they  forget  that  the  questions  are  not  between 
the  plaintiff  and  defendant,  but  between  the  plaintiff  and  third 
persons,  and  that  both  of  these  Acts  have  for  their  object  the 
protection  of  purchasers.  By  our  law,  a  judgment,  from  the 
date  of  its  rendition,  is  a  lien  on  all  the  property  of  the  de- 
fendant wherever  it  may  be  found  in  the  State.  It  has  its 
iron  heel  so  surely  planted  that  whoever,  within  the  limits  of 
the  State,  buys  land  of  the  defendant,  is  charged  with  notice 
of  the  judgment  and  buys  subject  to  it,  with  the  single  con- 
dition that  this  lien,  if  the  purchaser  goes  into  possession, 
ceases  in  four  years.  Statutes  of  limitation  are  always  based 
upon  the  idea  that  the  party  barred  by  them  has  delayed  action 
so  long  that  the  presumption  arises  that  his  claim  is  satisfied, 
or  that  by  the  death  or  disappearances  of  witnesses,  or  loss  of 
papers,  the  defendant  has  lost  his  evidence.  Hence,  if  the 
plaintiff  be  under  disability,  as  nonage,  coverture,  imprison- 
ment, etc.,  the  statutes  almost  uniformly  except  him  from  their 
operation,  or  if  the  defendant  has  acknowledged  the  debt,  or 
recognized  the  title,  the  statutes  only  run  from  the  acknowl- 
edgment. 

This  Act  is  based  on  different  principles.  The  plaintiff's 
judgment  is  matter  of  record — when  satisfied,  the  record  shows 
it  It  may  lose  its  lien,  though  unsatisfied.  The  ground  of 
the  protection  intended  for  the  purchaser  is,  that  the  plaintiff 
is  in  fault  for  having  fiuled  to  make  his  money  out  of  the  de- 
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fendant.  Ordinarilj  the  defendant  has  other  property.  A 
man  rarely  sells  all  he  has.  And  the  language  of  the  law  is 
not  that  '^  your  debt  is  satisfied/'  but  that  you  have  fiiiled, 
when  you  had  it  in  your  power,  to  make  your  money  out  of 
the  defendant.  You  have  stood  by  four  years,  seen  this  pur- 
chaser in  possession,  allowed  him,  perhaps  to  improve  this 
property,  and  having  done  so,  you  are  rightly  barred.  But 
there  is,  I  think,  a  stronger  view  of  it  than  this.  The  puiv 
chaser  is  bound  to  take  notioe  of  the  judgment.  He  cannot 
plead  ignorance.  The  judgment  is  a  record,  and  the  world 
must  notice  it.  Every  man,  therefore,  who  buys  with  the 
lien,  has  an  inevitable  burden  on  his  title  for  four  years.  He 
takes  the  risk  that  the  defendant  will  pay,  or  that  the  plaintiflf 
will  make  the  money  out  of  other  property,  and  he  has  gen- 
erally a  warranty  from  his  vendor  that  this  will  occur.  But 
he  buys  with  this  distinct  understanding  that  at  any  time 
within  four  years  his  land  may  be  levied  on,  and  with  the  ad- 
ditional understanding  that  if  four  years  elapse,  his  land  shall 
be  free.  It  makes  no  difference  whether  the  plaintiff  be  under 
disability  or  not,  nor  does  it  make  any  difference  if,  on  the 
very  last  day  of  the  four  years,  the  lien  be  recognized.  In- 
deed, for  four  years  the  lien  is  inevitable,  recognized  or  not. 
The  purchaser  might  recognize  it,  and  it  would  be  no  stronger. 
He  might  repudiate  it,  and  it  would  be  no  weaker.  But  on 
the  very  day  after  the  four  years  is  up,  the  lien  is  gone.  It 
cannot  be  recognized  aft;er  that,  even  by  a  written  acknowl- 
edgment that  he  bought  the  land  after  the  date  of  the  judg- 
ment, and  that  the  judgment  is  still  unpaid. 

For  these  reasons  I  think  this  Act  is  not  a  statute  of  limi- 
tations, but  that  its  scope  and  meaning  is  to  say  that  the  lien 
exists  against  defendant's  land  going  into  the  hands  of  pur- 
chasers, upon  condition  that  the  lien  is  asserted  in  four  years, 
and  that  the  purchaser  buys  the  land  subject  to  the  lien,  pro- 
vided it  is  enforced  in  four  years.  It  stands  on  precisely  the 
same  footing  as  did  the  right  of  action  to  the  representative  of 
Lacy  in  the  case,  decided  at  this  term,  of  The  Selma,  Rome  and 
Batton  Railroad  Company  ts.  Lacy. 
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There  the  Code  of  Alabama  had  provided  that  the  repre- 
sentative of  one  who  had  been  tortiously  killed^  mighty  within 
twelve  months,  maintain  an  action  for  damages  against  the 
wrongdoer.  A  suit  was  brought  in  this  State  on  the  statute. 
B7  the  genenil  rule  of  law  the  statute  of  limitations  of  the 
place  of  trial  regulates  the  right  of  the  parties  to  sue.  Our 
statute  of  limitations  for  torts  is  two  years.  But  tliis  Court 
unanimously  held  that  the  suit  must  be  brought  within  twelve 
mondis,  because  it  was  upon  that  eondition  that  the  right  of 
action  was  given  by  the  law  of  Alabama.  The  Chief  Justice 
even  holding  that  the  declaration  (whirfi  was  seriously  defec- 
tive when  brought^  so  that  no  right  of  action  was  set  forth) 
could  not  even  be  amended  after  twelve  months^  and  this, 
though  by  our  statute  of  limitations,  the  plaintiff  has  two  years 
to  sue  for  such  a  tort. 

But  under  the  facts  of  this  case,  as  they  appear  without 
question  in  the  record,  I  am  of  the  opinion,  with  my  brother 
Trippk,  that  the  defendant  in  this  fi.  fa,  never  had  such  an 
interest  in  this  land  as  was  the  subject  of  levy  and  sale,  as  the 
plaintiff  has  undertaken  to  levy  and  sell  it.  By  the  law  of 
England,  an  imperfect  equity  could  not  be  levied  upon  by  a 
common  law  fi.  fa.  The  law  only  recognized  legal  titles,  or 
such  perfect  equities  as  the  statute  of  frauds  made  the  subject 
of  levy  and  sale,  or  the  statute  of  uses  executed.  Hence,  even 
an  equity  of  redemption  in  the  mortgagor  was  not  subject  to  an 
execution  at  law.  And  it  was  a  general  rule,  that  where  the 
interest  of  the  defendant  was  one  cognizable  only  in  a  Court 
of  equity,  a  judgment  at  law  was  not  a  lien  upon  it,  and  could 
not  sdl  it :  2  Lewin  on  Trusts,  665;  see,  also.  Doe  vs.  Green- 
hill,  4  B.  &  A.,  684;  Harris  V9.  Baker,  4  Bingham,  96; 
Haynes  w.  Baker,  5  Ohio,  253 ;  Tyree  V8.  Williams,  3  Bibb, 
366 ;  January  w.  Bradford,  4  Bibb,  566.  Nor  did  our  law, 
prior  to  the  Code,  make  any  change  in  this  rule  in  principle. 
A  mortgage,  it  is  true,  was  considered  even  at  law  only  as  a 
security,  and  not  a  title,  so  that  the  interest  of  the  mortgagor 
was  treated  as  a  legal  interest,  and  not  simply  an  equitable  one, 
so  that  it  became,  logically,  subject  to  levy  and  sale  under  a 
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judgment  against  the  mortgagor.  But  this  Court  bafl  on  sev- 
eral occasions  ruled  that  an  equitable  interest  was  not  bound 
by  a  judgment  at  law,  unless  that  interest  was  what  is  called 
a  perfect  equity.  In  the  latter  case  it  was  made  subject  by 
the  statute  of  frauds,  even  in  England,  and  as  a  matter  of 
course  it  became  so  here,  by  the  statute  adopting  the  statute 
and  common  law  of  England :  PitU  V8.  BiUlard,  3  Creorgta^ 
5.  In  Hammock  vs.  Myrickj  14  Gfeorgiaj  77,  this  Court  held 
that  the  interest  of  the  drawer  of  land,  before  the  grant  issued, 
is  not  subject  to  levy  and  sale. 

In  Dandle  vs.  Nealy  10  Gkorgioy  148,  the  land  had  been 
sold  as  the  property  of  Whitehurst  and  bid  off  by  Pou.  Sub- 
sequently Pou  agreed  with  Whitehurst  that  he  might  have 
back  the  land  by  paying  him  back  the  amount  of  his  purchase, 
$1,200  00.  Whitehurst  paid  about  $900  00.  They  then 
made  a  new  agreement,  by  which,  in  effect,  Pou  sold  the  land 
to  Greddings,  the  parties  revoking  the  first  contract  with 
Whitehurst.  This  Court  held  the  property  not  subject  to  an 
execution  against  Whitehurst  existing  at  the  time  the  $900  00 
was  paid,  and  the  Court  say,  page  157,  ''By  the  leading  case 
(Pitts  and  Bullard,)  the  contract  must  be  executed,  nothing 
must  remain  to  be  done,  before  the  purchaser  can  acquire  a 
title,  so  as  to  make  it  liable  at  law  to  an  execution.  He  must 
pay  down  the  entire  consideration.  At  any  time  before  this  is 
done,  the  parties  may  come  together  and  annul  or  vary  their 
contract."  The  case  of  Ware  vs.  Jackson,  19  Qeorgiay  462, 
and  McGregor  vs.  Mathisy  32  Oeorgiay  417,  go  on  this  same 
idea.  In  the  former  case,  land  bargained  by  A  to  B  before 
the  judgment,  A  retaining  the  title  and  giving  B  a  bond  for 
titles,  was  held  subject  to  a  judgment  against  A,  obtained  be- 
fore all  the  purchase  money  was  paid.  In  32  Oeorgiaj  417, 
the  land  was  held  not  subject  to  a  judgment  against  the  vendor 
who  retained  the  title,  but  who  transferred  without  recourse 
the  vendee^s  note.  In  all  these  cases  the  question  turned  on 
who  had  the  l^al  title.  The  general  rule  being  that  the  land 
is  subject  to  a  judgment  against  the  holder  of  the  legal  paper 
title,  but  if  that  be  a  mere  naked  title,  and  the  beneficial  in- 
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terest  be  entirely  in  another,  then  it  is  subject  to  an  execution 
against  that  action.  Such,  as  I  understand  it,  is  the  settled 
mle  as  to  the  lien  of  a  judgment  at  law  upon  an  equitable  in- 
terest in  land.  Under  the  Code,  the  vendor  may,  if  the  pur- 
chase money  be  unpaid,  file  a  deed  in  the  clerk^s  oi&ce  and 
then  levy :  Irwin's  Code,  3604.  If  one  who  is  not  the  vendor 
desires  to  subject  to  his  judgment  land  partly  paid  for,  he 
must  levy  on  the  land,  the  whole  title,  and  give  the  maker  of 
the.bond  notice.  The  whole  title  is  sold,  the  vendor  getting 
the  preference  for  his  unpaid  purchase  money :.  Irwin's  Code, 
section  3528.  But  both  these  provisions  recognize  the  posi- 
tion now  assumed.  The  sale  in  both  cases  is  of  the  legal  title. 
Section  3228  is  a  substitute  for  the  right  the  judgment  cred- 
itor had  to  go  into  equity,  pay  the  balance  of  the  purchase 
money  and  have  the  land  sold. 

Under  this  view  of  the  law,  it  is  my  judgment  that  there 
never  has  been  anything  in  the  defendant  in  execution  in  this 
land  subject  to  levy  and  sale.  When  he  sold  to  the  claimant, 
he  had  only  a  bond  for  titles,  and  had  paid  none  of  the  pur- 
chase money.  True,  he  had  improved  the  property,  and 
equity  would  have  authorized  the  plaintiff  to  file  a  bill,  tender 
Shorter  bis  money  and  sell  the  land.  But  at  law,  the  defend- 
ant in  the  judgment  had  no  leviable  interest.  He  sold  this 
interest  to  the  claimant.  It  was  the  claimant  who  paid 
Shorter,  and  at  the  time  of  the  sale  it  was  agreed  that  the 
claimant  should  have  a  transfer  of  Shorter's  bond.  When 
Shorter  was  paid,  he  held  the  legal  title.  For  whom  ?  Ac- 
cording to  the  testimony  of  claimant,  for  him.  But  even 
supposing  that  claimant  took  defendant's  bond  for  titles,  and 
relied  on  that,  Shorter  would  have  the  legal  title  in  trust  for 
claimant  and  defendant.  The  defendant  would  not  even  then 
have  a  perfect  equity,  for  the  claimant's  equity  had  come  in 
before  Shorter  was  paid. 

In  any  view  of  it,  as  it  seems  to  me,  the  right  of  defendant 
was  not  covered  by  the  lien  of  the  judgment.  Certainly  it  is 
not  so  dearly  so  as  to  justify  the  pushing  of  its  technical,  rigid 
lien,  so  as  to  defeat  the  bona  fide  rights  of  the  claimant 
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About  the  facts  in  the  case  there  is  no  dispute,  and  if  the 
judgment  were  to  be  reversed,  on  the  error  of  the  Ck)urt,  the 
verdict  must  be  the  same. 

Warner,  Chief  Justice,  dissenting. 

This  was  a  claim  case.  The  plaintiff  had  his  execution 
levied  on  a  tract  of  land  as  the  property  of  Rice,  the  defend- 
ant therein,  which  was  claimed  by  Freeman,  who  claimed  to 
have  been  in  possession  of  the  land  for  four  years  as  a  bona 
fde  purchaser  thereof  from  the  defendant  in  execution,  for  a 
valuable  consideration,  and  that  the  land  was  discharged  from 
the  lien  of  the  judgment  under  the  3525th  section  of  the 
Code.  On  the  trial  of  the  case  it  appeared  that  the  plaintifiTs 
judgment  was  obtained  22d  November,  1858— execution  is- 
sued thereon  6th  December,  1858,  and  was  levied  on  the  land 
31st  May,  1867.  Whether  the  claimant 'went  into  the  pos- 
session of  the  land  in  1860,  at  the  time  of  his  purchase,  or  in 
March,  1862,  when  he  made  the  last  payment  for  it,  and  ob- 
tained his  deed  from  Rice,  the  evidence  is  not  clear.  The 
claimant  states  that  he  bought  the  land  in  good  faith,  and 
paid  for  it,  and  by  himself  and  tenants,  had  been  in  i)osses- 
sion  of  it  ever  since.  There  was  considerable  evidence  as  to 
the  manner  in  which  the  claimant  paid  for  the  land  and  pro- 
cured his  title. 

The  plaintiff  in  execution  requested  the  Court  to  charge 
the  jury  that  the  several  statutes  of  this  State  limiting  the 
time  within  which  judgment  liens  should  be  enforced,  were 
statutes  of  limitation,  and  were  suspended  during  the  war  by 
the  several  Acts  of  the  L^islature,  enacted  for  that  purpose, 
which  the  Court  refiised,  but,  on  the  contrary  thereof,  charged 
the  jury :  "  If  seven  years  had  run  against  this  fi.  fa.  with- 
out proper  entries  during  that  time,  it  would  be  dormant,  and 
could  not  bind  the  land/'  The  Court  also  charged  the  jury, 
that:  "  If  Freeman  was  a  bona  fide  purchaser  for  value,  with- 
out actual  notice  of  this  judgment,  and  held  possession  of  this 
land  for  four  years  prior  to  the  levy,  the  land  in  his  hands  is 
discharged  from  the  lien  of  the  judgment,  even  if  it  is  not 
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dormant/^  In  my  judgment,  the  Court  erred  in  not  charg- 
ing the  jury  as  requested,  and  in  the  charge  as  given,  in  view 
of  the  facts  of  this  case,  for  the  reasons  stated  in  my  dissent- 
ing opinion  in  the  case  of  Chapman  vs,  Aikeriy  39  Georgia 
lieports,  353. 

By  refusing  to  charge  as  requested,  and  in  the  charge  as 
given  to  the  jury,  they  were  compelled  to  find  that  the  plain- 
tiff's Ji.  fa.  was  dormant,  and  could  not  bind  the  land ;  for 
seven  years  had  run  from  its  date  up  to  the  time  of  the  levy 
on  the  land,  unless  the  running  of  the  statute  of  limitations 
applicable  to  it  had  been  suspended  during  the  war;  and  the 
same  remark  may  be  made  as  to  the  claimant's  four  years' 
possession.  If  the  plaintiff's  execution  was  dormant  at  the 
time  it  was  levied  on  the  land,  as  the  jury  were  bound  to  find 
under  the  charge  of  the  Court,  then  the  plaintiff  had  no  case, 
and  it  was  not  necessary  for  them  to  consider  any  of  the  other 
evidence  offered  by  the  defendant,  and  the  fair  legal  presump- 
tion is  that  they  did  not  do  so.  But  it  said  there  was  suffi- 
cient evidence  offered  by  the  claimant  to  have  required  the 
jury  to  have  found  a  verdict  in  his  favor,  although  the  jury 
did  not  pass  upon  that  evidence  under  the  charge  of  the  Court 
as  to  the  plaintiff's  fi,  /a.  being  dormant,  and  not  having  any 
lien  on  the  land.  Whether  the  jury  would  have  found  in 
&vor  of  the  claimant  upon  the  evidence  offered  by  him,  if  the 
charge  of  the  Court  had  not  made  it  necessary  for  them  to 
consider  it,  this  Court  cannot  know.  In  my  judgment,  that 
evidence  &lls  very  far  short  of  being  such  as  would  have  re-- 
quired  them  to  have  done  so.  It  is  quite  clear,  however,  that 
the  jury,  under  the  charge  of  the  Court,  did  not  consider  or 
pass  upon  it,  I  am  therefore  of  the  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed. 


70  SUPREME  COURT  OF  GEORGIA. 

The  Singer,  etc.,  Company  vs.  The  Domestic,  etc.,  Company  et  cd. 

The  Singer  Manufacturing  Company,  plaintiff  in  error, 
V8.  The  •Domestic  Sewing  Machine  Company  et  aL, 
defendants  in  error. 

When  the  agents  of  two  sewing  machine  companies  were  competitors 
before  the  Georgia  State  Agricultural  Society  for  the  premium  for  the 
best  machine,  the  successful  party  who  secures  the  premium  is  not 
entitled  to  an  injunction  to  restrain  the  other  from  publishing  in  a 
newspaper  that  he,  and  not  the  other,  received  the  premium.  Courts 
of  equity  will  not  restrain  the  publication  of  a  libel,  nor  nse  the  writ 
of  injunction  to  prevent  parties  from  publishing  untruths  respecting 
their  wares  when  there  is  no  infringment  of  a  property  right. 

Injunction.  Equity.  Libel.  Before  Judge  Hopkins. 
Fulton  county.    At  Chambers.    December  24th,  1872. 

The  Singer  Manufacturing  Company,  a  corporation  created 
under  the  laws  of  New  York,  transacting  business  in  the  city 
of  Atlanta,  by  an  agent,  filed  its  bill  against  the  Domestic 
Sewing  Machine  Company,  a  corporation  created  under  the 
laws  of  Rhode  Island,  doing  business  in  the  city  of  Atlanta^ 
by  an  agent,  R.  J.  Wiles,  the  agent  of  said  company,  Alex- 
ander S'.  Abrams,  Henry  W.  Grady  and  R.  A.  Alston,  co- 
partners using  the  firm  name  of  the  Herald  Publishing  Com- 
pany, and  W.  A.  Hemphill  and  E.  Y.  Clark,  co-partners,  under 
the  firm  name  of  W.  A.  Hemphill  &  Company,  proprietors 
of  the  Atlanta  Constitution,  a  newspaper  published  in  said 
city  of  Atlanta,  making  the  following  case : 

Complainant  is  engaged  in  the  manufiu!ture  and  sale  of 
sewing  machines.  On  October  I4th,  1872,  the  Geoigia  State 
Agricultural  Society  held  its  annual  lair  in  the  county  of  Ful- 
ton, and  invited  all  persons  interested  in  sewing  machines  to 
exhibit  them  at  said  &ir,  under  the  r^ulations  established  by 
said  society,  and  promised  to  award  a  diploma  to  the  manu- 
facturer and  proprietor  of  the  best  family  machine,  a  diploma 
to  the  manu&cturer  and  proprietor  of  the  best  manu&cturing 
machine,  and  a  diploma  to  the  manu&cturer  and  proprietor 
of  the  machine  with  the  best  attachments,  said  diplomas  to  be 
determined  and  awarded  by  a  committee  appointed  by  said  so- 
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ciety  to  inspect  sewing  machines  and  to  award  premiums. 
Complainant  competed  for  each  of  the  aforesaid  diplomas. 
llilany  other  machines  were  also  presented^  and  amongst  them 
the  one  manufactured  and  owned  by  the  Domestic  Sewing 
Machine  Company,  Said  committee  reported  the  machine  of 
complainant  to  be  the  best  family  machine  and  the  best  man- 
niaoturing  machine,  and  diplomas  were  awarded  accoi'dingly. 
Notwithstanding  these  facts  the  Domestic  Sewing  Machine 
Company  has  published  in  the  Atlanta  Herald,  a  newspaper 
owned  and  controlled  by  the  Herald  Publishing  Company, 
and  in  the  Atlanta  Constitution,  a  newspaper  owned  and  con- 
trolled by  W.  A,  Hemphill  &  Company,  that  the  said  com- 
mittee decided  and  reported  that  "  the  Domestic  Machine,  as 
a  &mily  machine,  is  thebest.'^  Complainant,  for  tlie  purpose 
of  denying  such  statement,  published  the  report  of  the  com- 
mittee as  it  was  rendered.  The  defendants  then  published 
that  the  report  of  the  committre  as  set  forth  by  complainant 
was  antrue,  and  that  said  committee  had  reported  that  the 
Domestic  Machine,  as  a  family  machine,  was  the  best.  The 
damages  to  complainant  resulting  from  the  aforesaid  publica- 
tion are  inestimable.  Prayer,  that  the  writ  of  iuj unction  may 
issue,  restraining  defendants  from  saying  by  publication  or 
otherwise  that  said  society  did  not  award  the  first  premiums 
to  complainant  for  the  best  family  machine,  and  for  the  best 
manufacturing  machine.     That  the  writ  of  subpoena  may  issue. 

The  defendants  answered  the  bill,  but  their  defenses  are 
unnecessary  to  an  understanding  of  the  decision  of  the  Court, 
and  are  therefore  omitted. 

The  injunction  was  denied,  and  complainant  excepted. 

HrLLYER  &  Brother,  for  plaintiff  in  error. 

L.  E.  Blbckley  ;  8.  D.  McConnbll  ;  J.  M.  Clark  & 
Son,  for  defendant. 

Injunction  attaches  only  to  an  admitted  or  legally  adjudged 
property  or  right  in  plaintiff — admitted  or  legally  adjudged 
to  be  interfered  with  or  infringed  by  defendant:  Adams'  Eq., 
217.  No  property  can  be  acquired  in  words,  marks  or  devices 
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which  indicate  only  the  nature,  kind  or  quality  of  the  article 
in  which  a  person  deals:  2  Story's  Equity  Jurisprudence,  951 
{by)  and  note;  High  on  Injunctions,  672.  As  to  the  rule  in 
regard  to  trade  marks,  see  Ellis  V8.  Zeilin  &  Co.,  42  Greorgia, 
91.  The  report  of  the  committee  on  sewing  machines,  at  the 
Fair  of  the  Greorgia  Agricultural  Society,  vested  no  right  of 
property  in  complainant  that  could  be  infringed  by  defend- 
ant: 2  Story's  Equity  Jurisprudence,  941,  (note);  Adam's 
Equity,  217,  note  1,  and  authorities  there  cited;  Stokes  v«. 
Landgraff,  17  Barb,  608.  Equity  will  not  restrain  a  publi- 
cation upon  the  ground  merely  that  it  is  &lse  and  tends  to  in- 
jure business  of  the  plaintiff;  nor  will  it  interfere  to  prevent 
merely  criminal  or  immoral  acts :  2  Story's  Equity  Jurispn^- 
dence,  948 ;  High  en  Injunctions,  23,  689 ;  Wetmore  va.  Soo- 
ville,  3  Edward's  Chancery  Reports,  629.  Injunction  will 
not  be  granted  in  doubtful  or  new  cases  not  coming  within 
well  established  principles :  2  Story's  Equity  Jurisprudence, 
859  (6.)  The  Constitution  of  the  State  of  Ceorgia  grants  to 
every  citizen  the  right  to  speak  or  write  what  he  pleases,  he 
being  accountable  for  injuries  sustained  by  others  by  reason 
of  his  abuse  of  this  privilege:  Constitution  of  Greorgia,  Ar- 
ticle I.  section  9. 

McCay,  Judge. 

A  clear  and  definite  statemetit  of  the  exact  thing  sought  for 
by  this  bill  will,  as  it  seems  to  us,  justify  the  Judge  in  his  re- 
fusal to  grant  the  injunction.'  There  is  no  complaint  that  the 
defendant  is  doitig  or  publishing  anything  to  induce  the  public 
to  believe  that  the  machine  he  sells  is  the  same  as  the  com- 
plainant's. So  far  as  we  have  been  able  to  examine  them,  all 
the  trade-mark  cases  turn  upon  this :  they  declare  that  a  man 
shall  be  enjoined  from  passing  off  his  wares  as  the  product  of 
another  man — ^from  using  devices  to  persuade  the  public  that 
in  buying  his  wares  they  are,  in  fact,  buying  wares  guaranteed 
by  the  skill  and  reputation  of  a  rival  dealer :  Dele  wan  V8, 
Clark,  7  Blatch,  112;  High  on  Injunctions,  section  677. 
Again,  this  bill  does  not  claim  that  the  defendant  is  inter- 
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feriDg  with  the  complainant's  right  to  the  exclusive  use  of 
\diatever  credit  the  report  of  this  comqiittee  gives  him.  His 
right  to  publish  is  unlimited.  Indeed,  the  complaint  is  that 
the  defendant  does  not  publish  the  report  The  true  com- 
plaint of  the  bill,  at  last,  is  that  the  defendant  has  denied  that 
the  Bodetj  gave  to  complainant  the  premium,  and  has  as- 
serted that  in  truth  the  society  gave  it  to  himself.  It  is  not 
said  that  he  is  passing  off  his  wares  by  putting  complainant's 
murk  on  them,  nor  that  he  is  publishing  without  authority  a 
report  which  the  claimant  is  alone  entitled  to  publish,  but 
that  he  is  unblushingly  denying  the  truth  of  complainants 
having  gotten  the  prize,  and  claiming  that  he  got  it  himself. 
He  is  not  taking  complainant's  property — he  is  not  infringing 
the  plaintiff's  right  of  property.  He  is  denying — it  may  be 
fiilsdy  and  injuriously  denying — ^plaintiff's  right  to  whatever 
credit  the  premium  of  the  society  gives.  Will  an  injunction 
lie  to  prohibit  such  a  wrong?  It  is  admitted  there  is  no  pre- 
cedent for  such  an  injunction  in  England*  or  America.  This 
is  itself  a  very  strong  argument  against  it.  For  many  years 
prizes,  premiums  and  medals  have  been  a  fitvorite  mode  of 
publicly  declaring  the  excellence  of  wares  of  every  kind,  and 
prize  shows  and  contests  have  been  an  every  day  occurrence 
for  a  century,  both  here  and  in  England.  The  &ct  that  no 
case  can  be  found  enjoining  the  denial  of  such  a  reward, 
having  been  given,  is  a  strong  proof  that  solicitors  and  chan- 
oellors  have  not  deemed  such  a  denial  a  subject  for  injunc- 
tion. The  general  rule  is  that  to  get  an  injunction  you  must 
show  the  infringement  of  a  property  right. 

It  is  well  settled  that  an  injunction  will  not  be  granted  to 
restrain  slander  or  libel  of  title  or  of  reputation  :  6  Simmons, 
297;  11  Beavan,  112;  11  Simmons,  582.  Not  that  it  is  not 
a  wrong,  not  that  the  wrong  might  not  be  irreparable,  but 
simply  because  Courts  of  chancery,  in  the  exercise  of  the  ex- 
traordinary powers  lodged  in  them,  have  uniformly  refused  to 
act  in  such  a  case,  leaving  parties  to  their  remedy  at  law. 

The  case  made  by  the  bill  is  one  of  words,  which  are 
untrue  in  &ct,  and  which  are  calculated  to  injure  the  credit  of 

You  XLIX.  6. 
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oomplainant's  business  and  advance  the  business  of  defendant 
If  a  wrong  capable  of  redress  before  the  Courts  at  all,  it  comes 
more  nearly  within  the  definition  of  a  libel  or  of  slander  con- 
cerning one's  trade  or  business,  than  anything  else.  Equity, 
it  must  be  remembered,  will  not  enjoin  every  wrong.  There 
are  injuries  done  by  one  man  to  another  which  no  law  will 
remedy.  Telling  lies,  unless  those  lies  be  of  a  peculiar  charac- 
ter, is  one  of  such  injuries.  But  there  are  very  many  wrongs, 
wrongs  recognizable  and  capable  of  redress  at  law,  that  yet 
are  not  such  wrongs  as  a  Court  of  equity  will  enjoin.  Libel 
and  slander,  however  illegal  and  outrageous,  will  not  be  en- 
joined. This  is  the  settled  rule :  High  on  Injunctions,  section 
693 ;  same,  sections  23-28.  The  most  that  can  be  said  of  the 
conduct  of  the  defendant  is,  that  he  is  telling  and  publishing 
untruths — lies,  if  you  will-^caloulated  and  intended  to  help 
himself  and  damage  the  complainant.  To  say  that  he  may 
be  enjoined  from  doing  this,  is  to  say  that  the  writ  of  injunc- 
tion may  issue  to  restrain  a  libel  or  to  stop  slander.  It  is 
true  that  Courts  of  equity  constantly  refuse  to  lay  down  any 
absolute  limitation  to  its  power  to  issue  this  writ  But  this 
only  means  that  cases  coming  within  the  principles  on  which 
the  Court  has  long  acted  are  not  beyond  its  power  simply  be- 
cause the  &cts  are  novel  or  the  injury  peculiar.  The  principle 
is,  that  to  authorize  the  writ  there  must  be  an  irreparable,  ex- 
pected injuiy  to  a  property  right  It  is  a  perversion  of  lan- 
guage to  say  that  the  complainant  has  a  property  right  in  the 
tnUh  of  the  report.  He  has,  perhaps,  a  right  to  the  report^ 
but  a  perversion  of  the  truth,  a  claim  that  it  is  different  from 
what  it  in  fact  is,  can  in  no  &ir  sense  be  called  an  infringe- 
ment of  his  right  of  property  in  the  report. 

For  these  reasons  we  do  not  think  the  complainant  entitled 
ito  an  injunction. 

Judgment  affirmed. 
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HiTBBABB  Van  Horn,  plaintiff  in  error,  t?«.  Jesse  J.  Brad- 
ford, sheriff,  defendant  in  error. 

(Tbippx.  Judge,  was  providentially  preyented  from  ttresiding  in  this  case.) 

Where  a  sheriCf  levies  a  mortgage  execution  npon  the  land  of  the  de- 
fendant, but  before  the  sale  was  notified  that  the  defendant's  wife  had 
had  a  homestead  set  apart  in  the  same)  and  an  appeal  had  been  taken 
to  the  Superior  Court,  the  sheriff  does  not  render  himself  liable  to  rule 
by  postponing  the  sale  until  the  plaintiff  could  obtain  an  order  of 
Ooort  directing  him  to  sell  the  land  if  it  was  his  duty  to  do  so. 

Homestead.    Rule  against  sheriff.    Before  Judge  John. 
SON.     Muscogee  Superior  Court.    May  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

D.  H.  BuBTZ;  A.  A.  Dozier;  M.  J.  Crawford,  for  plain- 
tiff in  error. 

Peabody  &  Brannon,  for  defendant. 
Cite  40  Georgia  Reports,  298;  39  Ibid.,  252;  42  Ibid., 
542. 

Warner,  Chief  Justice. 

The  error  complained  of  in  this  case  was  the  refusal  of  the 
Court  to  make  the  rule  absolute  against  the  sheriff  on  the 
statement  of  &ct8  disclosed  in  the  record.  The  sheriff  levied 
the  mortgage  fi,  fa.  on  the  land  described  thei*ein  as  the  prop- 
erty of  the  defendant,  and  advertised  the  same  for  sale;  but 
before  the  sale  thereof,  was  notified  that  the  defendant's  wife 
had  applied  for  and  had  the  land  set  apart  as  a  homestead,  for 
the  benefit  of  herself  and  minor  children,  by  the  Ordinary ; 
that  an  appeal  had  been  taken  from  the  judgment  of  the  Or- 
dinary allowing  the  homestead  to  the  Superior  Court.  Un- 
der these  circumstances  he  took  the  legal  advice  of  his  coun- 
sel as  to  bis  duty,  who  advised  him  to  postpone  the  sale  of 
the  land  until  the  present  term  of  the  Court,  so  that  the  plain- 
tiff might  obtain  an  order  of  the  Court  directing  him  to  sell 
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the  land  if  it  was  his  duty  to  do  so^  and  so  notified  the  plam- 
tiff.  The  plaintiff  offered  to  indemnify  him  if  he  would  pro- 
ceed to  sell  the  land^  which  he  declined  to  do;  had  no  inten- 
tion to  disobey  the  order  of  the  Court,  but  only  desired  to  be 
protected  in  the  discharge  of  his  duty  as  sheriff.  The  land 
is  still  subject  to  be  sold  under  the  levy  whenever  the  home- 
stead question  shall  be  settled  adversely  to  the  applicant  there- 
for, and  whenever  the  Court  shall  so  order.  In  view  of  the 
fiicts  contained  in  the  record  of  this  case,  we  affirm  the  judg- 
ment of  the  Court  below  in  discharging  the  rule  against  the 
sheriff. 

Judgment  affirmed. 


Dajoel  F.  Gunn,  plaintiff  in  error,  w.  William  H.  Cal- 
houn, defendant  in  error. 

The  verdict  in  this  case  is  not  contrary  to  the  evidence,  except  as  to 
the  amount  of  $150  00  per  annum,  found  for  the  complainant  against 
the  defendant,  for  four  years'  use  of  the  land  in  controversy,  the  profits 
derived  from  such  use  not  exceeding  the  just  claim  of  defendant 
against  complainant,  and,  therefore,  if  the  complainant  will  write  off 
this  amount  from  his  verdict  the  judgment  should  be  affirmed,  other- 
wise reversed.     (R.) 

New  trial.  Verdict.  Practice  in  the  Supreme  Court 
Before  Judge  Cole.  Houston  Superior  Court  June  Term, 
1872. 

This  case  arose  upon  a  bill  filed  by  William  H.  Calhoun 
against  Daniel  F.  Gunn,  setting  up  that  Calhoun  having  been 
in  possession  of  certain  lands  under  bond  for  titles  from  one 
Griffin,  the  same  were  sold  at  sheriff's  sale  in  1856,  under  an 
execution  in  &vor  of  Griffin,  for  the  purchase  money.  Griffin 
having  filed  a  deed ;  that  an  agreement  was  made  before  the 
sale  between  Calhoun  and  Gunn  that  Gunn  should  buy  the 
laud  for  Calhoun,  he  (Calhoun)  to  repay  Gunn  what  he  should 
pay,  with  interest  at  ten  per  cent.,  Calhoun  to  retain  iK)sse&- 
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sion;  that  under  this  agreement  Gunn  had  bid  off  the  land  for 
$1,580  00.  The  bill  charged  that  at  various  times  afterwards 
Calhoun  had  paid  moneys  to  Gunn  in  discharge  of  his  agree- 
ment until  the  whole  amount,  with  interest,  was  repaid.  That 
Calhoun  had  retained  the  possession,  had  improved  the  land 
by  clearing  and  building,  and  had  kept  the  quiet  possession 
firom  1856  to  1868;  that  Gunn,  in  December,  1868,  had 
ousted  him  as  a  tenant  holding  over,  he  (Calhoun)  not  being 
able  to  give  the  bond  required  to  resist  the  warrant  procured 
against  him  as  his  tenant.  The  bill  prayed  that  Gunn  should 
make  titles  and  account  for  the  rents  firom  1868. 

The  answer  was  waived.  The  defendant  set  up  a  denial  of 
the  agreement — set  up  that  the  complainant  was,  at  the  time  of 
the  sale,  in  his  debt,  under  a  mortgage  on  the  land  for  over 
$1,000  00;  that  he  had  bought  the  land  for  himself  and  as 
his  own ;  that  after  the  sale  he  had  agreed  to  rent  the  land  to 
complainant  for  ten  per  cent,  per  annum  on  the  amount  of  the 
bid,  the  bid  being  $1,540  00;  that  defendant  had  paid  him 
certain  moneys  before  and  during  and  since  the  war,  but  the 
same  were  in  discharge  of  the  mortgage  debt  and  the  rent. 

Both  the  parties  were  sworn  as  witnesses,  and  both  sus- 
tidned  their  own  statement  of  the  case,  Calhoun  admitting  the 
mortgage  on  its  being  presented  to  him,  but  insisting  that  his 
payments,  especially  the  payments  of  $500  00,  $1,000  00  and 
$200  000,  were  made  by  him  on  the  debt  for  the  land.  He 
also  proved  that  he  had  built  upon  the  land  and  cleared  a 
good  deal  of  it,  and  that  Gunn  had  never  said  anything  to 
him  about  rent  until  the  warrant  in  1868.  It  was  also  proved 
by  Calhoun  himself  that  the  rent  was  now  worth  $2  00  per 
acre,  and  that  over  three  hundred  acres  were  cleared. 

It  was  in  proof  that  Calhoun  had  been  in  possession  from 
1856  to  1868,  giving  the  land  in  for  taxes  and  claiming  it  as 
his  own.  The  evidence  as  to  the  payments  was  conflicting. 
It  was  also  proven  by  a  witness  that  Calhoun,  for  several 
years  before  1868,  had  rented  out  the  land  to  other  persons — 
the  tenants  never  hearing  of  any  claim  by  Gunn. 

The  jury  found  for  the  complainant,  and  decreed  that  Gunn 
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should  make  the  titles  and  pay  Calhoun  0150  00  per  annum 
for  four  years,  for  his  use  of  the  land. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds : 

1st.  Because  the  Court  erred  in  refusing  to  allow  counsel 
for  defendant  to  ask  complainant  when  on  the  stand  as  a  wit- 
ness, the  value  of  the  $1,000  00  in  Confederate  money  which 
he  paid  in  1864. 

(Note  by  the  Judge). — ^''I  refused  this  because  the  de- 
fendant had  received  it  and  credited  that  amount  to  com- 
plainant." 

2d.  Because  the  Court  erred  in  charging  the  jury,  "  that  if. 
they  believed  from  the  evidence  that  the  complainant  and  the 
defendant  entered  into  a  parol  agreement  before,  or  at  the 
sheriff's  sale,  for  Gunn  to  bid  off  the  land  for  Calhoun,  and 
for  Calhoun  to  remain  in  possession  until  he  repaid  to  Gunn 
the  purchase  money  with  interest,  and  if  Gunn  bid  it  off  and 
allowed  Calhoun  to  remain  in  possession  according  to  this 
agreement,  and  if  Calhoun  had  repaid  to  Gunn  the  purchase  , 
money  with  interest  according  to  contract,  or  a  considerable 
part  of  it,  then  they  should  find  the  land  for  complainant, 
first  requiring  complainant  to  pay  whatever  they  might  be- 
lieve was  still  due,  if  any,  on  the  land  to  Gunn,  and  that  they 
should  do  this  whether  the  mortgi^  debt,  or  any  other  debt 
owing  by  Calhoun  to  Gunn,  if  such  existed,  had  been  paid. 

3d.  Because  the  verdict  is  contrary  to  law  and  the  evidence. 

The  motion  was  overruled,  and  defendant  excepted  upon 
each  of  the  aforesaid  grounds. 

Warben  &  Gbice  ;  Lakier  &  Anderson,  for  plaintiffi 
in  error. 

S.  Hall;  Duncan  &  Miller,  for  defendant. 

McCay,  Judge. 

This  case  turns  almost  exclusively  upon  the  facts.  The 
principles  of  law  involved  are  undisputed.  Taking  this  as  a 
contract,  not  good  because  it  is  in  parol^  unless  it  have  been 
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partly  performed,  it  is  admitted  that  before  specific  perform- 
ance of  it  will  be  decreed,  its  terms  must  be  plainly  made  oat, 
sach  perforfaance  by  the  complainant  must  be  proved  as  would 
make  it  a  fraud  for  the  defendant  to  repudiate  it,  and  the 
Court  must  be  satisfied  from  the  evidence  that  the  contract 
was  in  fact  made.  It  seems  to  us  that  these  conditions  are 
fully  complied  with.  Indeed  the  evidence  that  there  was  such 
a  contract  as  the  bill  sets  forth  is  very  strong.  The  oath  of 
the  complainant  is,  it  is  true,  met  by  the  denial  of  the  defend- 
ant, but  the  circumstances  iumiBh  proof  that,  in  our  judgment, 
makes  the  complainant's  evidence  largely  preponderate.  That 
the  complainant  should  have  remained  in  possession  for  twelve 
years,  without  any  passages  of  any  kind  between  the  parties, 
as  landlord  and  tenant,  is  very  strange,  if  defendant  be  right, 
and  this  is  admitted  even  by  the  defendant  himself,  for  he 
does  not  even  claim  that  daring  all  that  time  he  ever  spoke 
on  the  subject  of  tenancy  or  rent  True,  he  says  he  considered 
the  balance  of  the  Confederate  money  lefl  after  paying  the 
mortgage,  as  a  credit  on  his  debt  for  rent,  but  he  did  not  tell 
this  to  the  complainant  It  seems,  too,  incontestible  that  the 
complainant  was  clearing  the  land,  building  upon  it,  and  openly 
claiming  as  his  own,  for  twelve  years,  and  this  with  defend- 
ant a  close  neighbor.  It  is  also  in  proof,  and  this  is  to  our 
minds  evidence  very  hard  to  overcome,  that  complainant  for 
several  years  before  1868,  did  not  himself  live  upon  the  land, 
but  rented  it  to  third  persons.  Is  it  conceivable  that  the  owner 
of  land  will  lie  quietly  by  and  permit  one  whose  only  right 
to  it  is  that  of  a  tenant — a  tenant,  too,  who  regularly  n^lects 
to  pay  rent — ^to  rent  it  out  to  third  persons,  year  after  year? 
And  that  the  possession  was  quiet  is  proven  not  only  because 
he  did  not  retake  the  possession,  but  because  the  witness  says 
he  never  heard  of  any  claim  by  the  defendant. 

As  to  the  payments,  it  is  true  the  evidence  is  not  so  satisfac- 
tory. The  complainant  and  the  defendant  agree  neither  as  to 
the  amount  nor  the  object  of  these.  If  the  complainant's 
story  as  to  the  receipts  and  the  destruction  or  detention  of 
them  by  defendant  be  true,  the  presumption  is  all  in  fevor  of 
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full  payment.  The  entries  on  the  note  by  defoMlant,  and  es- 
pecially the  pencil  memoranda,  as  well  as  his  fidlore  to  call 
the  witness  who  was  pres^it  when  the  credit  was  made,  are 
not  satisfictory  to  oar  mind.  The  memory  of  the  oompUun- 
ant,  old  as  he  iSy  cannot,  doabUess,  be  depended  upon  as  to 
dates  and  amounts,  as  is  iqiparent  from  the  &ct  that  he  only 
remembers  a  payment  of  $600  00  anterior  to  the  Confederate 
money  payment^  while  the  defmidant's  own  credit  on  the  note 
itself  shows  that  previously  to  that  time  he  had  made  pay- 
ments which  entitled  him  to  a  credit  on  the  mort^gage  of  the 
date  of  19th  February,  1856,  of  |1,091 00.  The  mortgage  dAi 

was  for  0 ,  due  18th  November,  1864.    A  payment 

dated  18th  February^  1866,  would  reduce  this  debt,  including 
the  $40  00,  to  a  little  over  $200  00.  Now  it  is  strange  that 
the  defendant  should  take  $1,000  00  afterwards  from  com- 
plainant and  put  that  as  a  credit  on  this  note,  saying  nothing 
of  the  overplus,  and  it  is  equally  strange  that  this  credit  of 
18th  of  February,  1856,  should  have  be^  dated  back  to  that 
date.  Why  do  this?  All  the  payments  of  which  it  was  made 
up  were,  as  defendant  says,  made  after  1st  January,  1856. 
Why  6x  18th  February,  1866,  as  a  date  for  the  credit.  For 
convenience  of  countiotg  interest?  The  note  was  due  18th 
November,  1854.  There  is  no  harmony  between  18th  No- 
vember and  18th  February,  no  convenience  in  counting  in- 
terest on  a  note  due  18th  November,  1864,  procured  by  hav- 
ing the  credit  18th  February,  1866.  To  say  that  this  is  the 
result  of  the  average  of  the  several  payments  is  also  strange. 
How  few  people,  if  called  upon  to  put  several  payments  on  a 
Bote,  would  average  them  according  to  the  rule,  and  put  tJiem 
in  the  note  at  the  date  produced  by  tlie  avoi^.  Nor  does 
the  memorandum  in  pencil  enlighten  us.  It  is,  on  its  feoe,  an 
afcer  thought.  It  is  suspicious.  Altogether  we  cannot  help 
thinking  this  $1,091  00  credit  was  an  independent  payment 
which  the  old  man  had  made,  and  thus  it,  with  the  very  ex- 
istence of  the  debt,  has  passed  out  of  his  memory. 

Nor  are  we  prepared  to  say  that  the  complainant  is  not  en- 
Idtled  to  die  full  nominal  value  of  the  Confederate  money. 
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Defendant  received  it  as  a  payment.  Complainant  says  gen- 
erally ;  defendant  says  upon  the  mortgage  and  rent,  though 
he  admits  he  did  not  specify  any  other  debt  than  the  mort- 
gage debt;  and,  under  the  fiicts,  we  should  not  interfere  with 
the  verdict,  though  it  be  based  on  the  idea  that  this  money  is 
to  be  taken  as  a  credit  generally,  at  its  nominal  value.  When 
it  was  tendered  as  a  payment  he  had  a  right  to  refuse  it.  He 
did  not  refuse,  but  took  it — ^took  it  as  money.  Is  it  a  harsh 
presumption  to  say  he  took  it  as  everybody  then  took  it — for 
what  it  purported  to  be — money  according  to  its  face  value  ? 
We  think  not.  ^ 

But  assuming,  as  we  feel  bound  to  do  under  the  evidence, 
that  the  contract  is  fully  made  out,  and  that  there  was  a  strong 
case  of  part  performance,  if  not  full  performance  proven,  there 
is  left  to  make  up  the  balance  the  use  of  the  place  from  1868 
to  the  trial.  Under  the  proof  tlwi  might  be  from  $150  00  to 
$600  00 — a  large  margin.  We  think  the  evidence  of  the 
payment  of  both  debts  is  not  made  out  except  by  the  use  of 
this  oflF-set.  The  jury  have  evidently  given  the  complainant 
what  they  thought  the  full  value  of  the  premises  for  four 
years.  We  think  the  evidence  does  not  sustain  this;  that  it 
will  take  all  of  this  to  pay  the  complainant  in  full,  and  we 
therefore  put  our  affirmance  on  condition  that  the  plaintiff 
write  off  this  money  verdict. 

Judgment  affirmed. 


Augustus  H.  Lee,  plaintiff  in  error,  w.  William  W. 
Clabk,  executor,  defendant  in  error. 

When  A  filed  a  bill  in  equity  against  C*b  administrator,  alleging  that  he 
(A)  and  B  had,  daring  the  late  war,  traded  lands  \  that  B  was  at  the 
time  indebted  to  G  for  a  pan  of  the  purchase  money  of  the  land, 
bnt  C  was  refusing  Confederate  money,  so  that  the  debt  could  not  be 
paid ;  that  for  this  reason  A  only  gave  to  B  his  bond  for  titles  to  the 
land  he  let  him  have ;  that  B  afterwards  traded  the  land  he  got  of 
complainant  to  D  and  transferred  the  bond ;  that  shortly  after  this4 
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complainant  received  a  message  from  C,  then  in  life,  that  he  might 
safely  make  a  deed  to  D,  as  he  (C)  was  now  willing  to  take  Gonfeder* 
ate  money  from  B  for  his  debt ;  that  knowing  positively  that  B  had 
the  money  and  was  ready  to  pay,  he,  (A)  in  consequence  of  this  mes- 
sage, made  titles  to  D  and  took  ap  his  bond  ;  that  he  is  informed  that 
B  soon  after  tendered  the  Confederate  money  to  C,  who  refused  it ; 
that  C  had  died,  and  his  administrator,  the  defendant,  was  proceeding 
to  levy  his  judgment,  which  was  a  judgment  on  the  foreclosure  of  a 
mortgage  on  the  laud.  The  bill  prayed  a  perpetual  injunction  against 
the  mortgage,  and  a  temporary  ii^junction  until  the  trial.  The  Court 
granted  the  temporary  injunction.  C's  administrator,  the  defendant, 
answered  the  bill,  denying,  on  his  information  and  belief,  the  sending 
of  the  message  and  the  tender  of  Confederate  money,  and  moved  to 
dissolve  the  injunction  and  to  dismiss  the  bill  for  want  of  equity.  The 
Court  dissolved  the  injunction  and  dismissed  the  bill : 

Hdd,  1.  That  as  the  statements  of  the  bill,  on  which  its  equity  depends, 
were  not  stated  as  in  the  complainant's  own  knowledge,  and  was  not 
supported  by  any  affidavits  of  their  truth,  the  Court  did  not  err  in  dis- 
solving the  injunction. 

2.  That  there  is  equity  in  the  bill,  for  which  complainant  has  no  remedy 
at  law,  and  that  it  was  error  to  dismiss  the  bill. 
Warn  BR,  Chief  Justice,  dissented. 

Equity.  Injunction.  Before  Judge  Greene.  Newton 
county.    At  Chambers.    July  4th,  1872. 

Lee  filed  his  bill  against  Clark,  as  the  executor  of  William 
D.  Conyers,  deceased,  containing  substantially  the  following 
allegations: 

Complainant  and  one  Turner  Horton  each  owned  tracts  of 
land  in  Newton  county.  They  agreed  to  exchange.  Before 
this  contract  was  executed,  Horton  informed  complainant  that 
he  purchased  his  land  from  William  W.  Clark;  that  a  portion 
of  the  purchase  money  was  still  unpaid,  and  that  Clark  had 
transferred  his  claim  to  the  same  to  William  D.  Conyers, 
Under  these  circumstances,  complainant  declined  to  execute  a 
deed  to  Horton  to  his  (complainant's)  land,  but  instead  thereof, 
made  and  delivered  to  him  a  receipt,  in  the  nature  of  a  bond 
for  title,  conditioned  to  execute  a  title  deed  so  soon  as  the  bal- 
ance of  the  purchase  money  due  upon  the  land  for  which  he 
bad  contracted,  should  be  paid.  Complainant,  knowing  that 
Horton  was,  at  the  time,  amply  able  to  discharge  said  liability. 
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accepted  his  deed  to  the  land  for  which  he  was  exchanging^ 
and  went  into  possession  of  the  same.  Shortly  afler  the  ex- 
ecution of  the  aforesaid  receipt  by  complainant,  Horton  traded 
the  lands  specified  therein  to  Lewis  Zachary  and  transferred  to 
him  said  receipt  Complainant  has  been  informed  and  be- 
lieves, and  so  states,  that  the  difficulty  in  reference  to  the  pay- 
ment of  the  balance  of  the  purchase  money  was,  that  Conyers 
would  not  accept  from  Horton  in  payment  thereof  what  was 
then  the  only  currency  of  the  State,  viz:  Confederate  treasury 
notes.  Subsequently  to  this,  complainant  received  a  message 
from  Conyers,  that  he  would  accept  from  Horton  Confederate 
money  in  payment  of  the  said  claim,  and  that  he  (complain- 
ant) might  safely  execute  a  deed  to  Zachary,  to  whom  Horton 
had  transferred  the  receipt  as  aforesaid.  Belying  upon  this 
promise,  and  knowing  that  Horton  had  the  money  on  hand, 
and  that  he  had  been  exceedingly  anxious  to  pay  off  said  bal- 
ance, complainant,  without  hesitation,  executed  and  delivered 
to  said  Zachary  a  deed  to  said  lands,  and  took  up  and  destroyed 
the  aforesaid  receipt.  Complainant  has  been  informed  and 
believes,  and  so  states,  that  immediately  after  he  had  executed 
the  deed  as  aforesaid,  said  Horton  tendered  to  said  Conyers 
Confederate  money  sufficient  to  pay  off  and  satisfy  the  balance 
of  said  unpaid  purchase  money  on  the  lands  conveyed  to  com- 
plainant. He  believed  that  the  whole  matter  had  been  set- 
tled, and  never  heard  anything  to  the  contrary  until  October 
29th,  1868,  when  he  received  a  notice  from  the  sheriff  of  New- 
ton county  that  he  had  levied  a  mortgage  execution,  in  favor 
of  William  W.  Clark  against  Turner  Horton,  which  had  l^een 
transferred  to  William  D.  Conyers,  upon  the  lands  conveyed 
to  complainant  by  said  Horton.  On  investigation,  complain- 
ant discovered  that  there  was  such  a  mortgage  on  record, 
bearing  date  December  3d,  1869,  and  covering  the  premises 
described;  that  a  petition  for  foreclosure  was  filed  at  the 
March  term,  1860,  of  Newton  Superior  Court,  and  at  the 
next  saooeeding  term  a  rule  absolute  issued.  Complainant 
would  never  have  executed  a  title  to  Zachary  to  the  lands  con- 
veyed by  him,  but  for  the  assurances  of  Conyers,  upon  the 
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&ith  of  which  he  acted.  The  mortgage  execation  has  no  entry 
thereon  from  the  third  day  of  October,  1860,  the  date  of  its 
issue,  to  the  ninth  day  of  October,  1869.  Complainant  has 
filed  his  claim  to  said  property,  and  the  case  will  be  pressed  to 
trial  at  the  next  term  of  Newton  Superior  Court  by  Clark,  as 
executor  of  Conyers,  unless  restrained  by  an  order  of  this 
Court  Prayer,  that  the  defendant  be  enjoined  from  the  fiir^ 
ther  prosecution  of  said  levy  and  from  pressing  said  claim  case 
to  trial  until  the  further  order  of  the  Court;  that  said  mort- 
gage execution  may,  by  decree,  be  perpetually  enjoined  from 
proceeding  against  the  properly  of  complainant;  that  the  writ 
of  injunction  may  issue. 

The  Chancellor  sanctioned  the  bill  and  the  writ  of  injunc- 
tion issued. 

The  answer  of  the  defendant,  on  his  information  and  belief^ 
denies  that  Conyers  ever  sent  any  message  to  complainant  that 
he  would  receive  Confederate  money  for  the  balance  of  the 
purchase  money  due  on  the  land ;  denies  that  Horton  ever 
tendered  to  Conyers  Confederate  money  in  payment  thereof; 
denies  that  Conyers  ever  declined  to  receive  Confederate  money 
in  payment. 

The  defendant  moved  to  dissolve  the  injunction  and  to  dis- 
miss the  bill.  The  Court  sustained  both  motions,  and  com- 
plainant excepted,  and  now  assigns  said  ruling  as  error. 

J.  J.  Floyd,  for  plaintiflf  in  aror. 

Ci-ARK  &  Pace,  by  Peeples  &  Howell,  for  defendant. 

McCay,  Judge. 

1.  There  was  no  error  in  dissolving  this  injunction.  This 
Court,  in  the  case  of  Jones  et  al.  V8,  Maoon  &  Brunswick  Rail* 
road,  39  Georgia,  138,  has  held  that  to  justify  the  use  of  this 
extraordinary  writ  the  statements  of  the  complainant  must  be 
positive,  and  within  his  own  knowledge,  or  if  he  cannot  eay 
this,  but  relies  on  information  and  belief,  he  must  bring  with 
him  the  sworn  statements  of  those  who  do  know.    And  this 
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is  only  a  reasonable  and  proper  requirement.  The  whole  equity 
of  this  bill  turns  upon  the  message  received  by  the  complain- 
ant from  Dr.  Conyers.  The  bill  does  not  say  this  message 
was  sent  by  Conyers  within  the  personal  knowledge  of  the 
complainant.  Indeed  the  inference  is  rather  to  the  contrary. 
This  brings  the  case  within  the  decision  referred  to^  and  the 
injunction  ought  never  to  have  been  granted  without  other 
evidence. 

2.  But  we  are  clear  there  is  equity  in  the  bill.  It  alleges 
that  the  complainant  received  a  message  from  Dr.  Conyers 
that  he  might  safely  make  the  deed^  as  he  would  take  Confed- 
erate money  from  Horton ;  that  as  he  knew  Horton  had  the 
money,  and  was  anxious  to  pay  it,  he  did  make  the  deed. 
True,  it  is  not  stated  positively  that  Dr.  Conyers  sent  the  mes- 
sage, nor  is  any  precise  date  stated.  But  the  other  facts  stated 
fihow  when  the  exchange  of  lands  was  made,  and  it  is  said 
this  occurred  shortly  after.  As  to  the  want  of  a  positive 
statement,  that  it  is  true,  is  a  good  reason  why  the  temporary 
injunction  should  not  be  granted.  But  does  that  make  the 
bill  subject  to  demurrer  ?  The  demurrer  admits  as  true  all 
that  is  stated.  It  therefore  admits  that  complainant  "  received 
a  message^'  from  Dr.  Conyers  as  stated.  Could  he  have  re- 
ceived the  message  if  it  had  not  been  sent  If  I  say  I  re* 
ceived  a  message  from  A,  and  he  comes  into  Court  and  ad- 
mits I  did  so,  does  he  not  admit  that  he  sent  it?  And  if  it 
be  proven  on  the  trial  that  complainant  did  receive  such  a 
message  from  Dr.  Conyers,  no  jury  would  hesitate  to  decree 
on  that  proof,  since  it  is  impossible  that  he  should  receive  such 
a  message  unless  it  was  sent.  If  such  a  message  was  sent  to 
complainant  by  Dr.  Conyers,  and  complainant  received  it  and 
acted  on  it,  we  think  that  discharged  the  lien  of  the  mortgage. 
Nor  is  there  on  this  contract  (for  a  contract  it  is,  if  the  facts 
be  proven,  since  it  was  a  proposition  of  one,  on  which  the 
other  acted  to  his  own  hurt,)  any  remedy  at  law.  With  this 
contract  Horton  had  nothing  to  do.  As  to  him  Conyers 
might  repudiate  it,  but  as  to  complainant  he  oould  not,  since 
he  had  acted  on  it,  and  put  himself  in  a  new  and  not  so  good 
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a  position*  He  has  no  remedy  against  anybody  on  this  con- 
tract, except  the  very  remedy  he  asksy  to-wit^  the  releaae  of 
his  land  from  this  lien. 

We  think,  therefore,  there  was  equity  in  the  bill,  and  the 
Court  erred  in  dismissing  it. 

Judgment  reversed. 

Tbippe,  Judge,  concurred,  but  furnished  no  opinion. 

Wabneb,  Chief  Justice,  dissenting. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ant, prajring  for  an  injunction  to  restrain  the  sale  of  certain 
described  tracts  of  land  under  a  mortgage  /L  fa.  whidi  had 
been  levied  thereon.  The  injunction  prayed  for  was  granted, 
and  afterwards,  a  motion  was  made  on  the  filing  of  defoidant's 
answer,  to  dismiss  the  complainant's  bill  for  want  of  equity, 
and  to  dissolve  the  injunction.  On  the  hearing  of  this  motion 
the  Court  sustained  the  demurrer  to  the  complainant's  bill, 
and  dismissed  it,  whereupon,  the  complainant  excepted.  The 
alleged  grounds  of  equity  in  complainant's  bill  are,  that  he 
was  the  owner  of  a  settlement  of  land  in  Newton  county, 
known  as  the  Hammock,  Gill  and  Corly  place;  that  one  Tur- 
ner Horton  was  the  owner  of  a  settlement  of  land  in  said 

county,  known  as  the  Whatly  place;  that  on  the day  of 

,  18...,  the  complainant  and  Horton  agreed  to  exchange 

the  i^oresaid  settlements  of  land;  but  before  the  deeds  were 
executed,  Horton  informed  complainant  that  he  had  pur- 
chased his  settlement  of  land  fix)m  Clark,  and  that  a  piirt  of 
the  purchase  money  due  therefor  was  unpaid;  that  Clark 
had  transferred  his  claim  to  the  mon^  due  therefor  to  Dr. 
Conyers,  then  in  life,  but  now  dead;  complainant  then  de- 
clined to  execute  a  title  to  Horton  fi>r  his  settlement  of  land, 
but  instead  thereof,  executed  to  him  a  receipt  in  the  nature 
of  a  bond  for  title,  conditioned  to  make  a  title  when  the 
unpaid  purchase  money  due  fi>r  the  land  should  be  paid  by 
Horton.  Complainant  taking  a  deed  from  Horton  for  his 
settlement  of  land,  knowing,  as  complainant  alleges,  thAt 
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said  Horton  was  fullj  able  to  meet  and  discbarge  said  lia- 
bility for  the  unpaid  purchase  money,  went  into  the  posses- 
sion of  the  land,  and  hai  continued  in  the  possession  of  the 
same  up  to  the  present  time.  Shortly  ailer  the  complainant 
had  executed  and  delivered  his  bond  for  title,  as  before  stated, 
to  Horton,  the  latter  sold  the  land  described  therein  to  Zach- 
aiy,  and  transferred  to  him  his  said  bond  for  title.  The  reason 
why  the  purchase  money  had  not  been  paid  by  Horton  for  the 
land,  the  complainant  states  from  information  and  belief,  was 
that  Conyers  was  unwilling  to  take  Confederate  money  for 
the  debt,  but  complainant  believed  he  had  protected  himself 
by  retaining  the  title  in  himself  to  the  land  sold  to  Horton 
until  the  purchase  money  for  the  land  bought  by  him  from 
Horton  should  be  paid.    Complainant  alleges  that,  sometime 

about  the day  of ,  in  the  year  1860,  he  received  a 

message  from  Conyers  that  he  would  receive  from  Horton  Con- 
federate money  in  payment  of  said  claim,  and  that  he,  com- 
plainant, might  safely  execute  a  deed  for  the  land  to  Zachary, 
which  he  had  sold  to  Horton,  and  which  the  latter  had  sold 
to  Zachary;  that  relying  on  this  message  from  Conyers,  and 
knowing  that  Horton  had  the  money  in  hand  and  was  anx- 
ious to  pay  it,  he  did,  on  the day  of ,  18...,  execute 

a  deed  for  the  land  to  Zachary  and  took  up  his  bond  for  title, 
and  complainant  has  been  informed  and  believes,  that  imme- 
diately after  he  had  executed  the  deed  for  the  land  to  Zachary, 
Horton  tendered  to  Conyers  Confederate  money  sufficient  to 
pay  the  principal  and  interest  due  on  the  aforesaid  claim,  and 
complainant  believed  the  whole  matter  was  settled  until  the 
29th  day  of  October,  1868,  when  he  was  notified  that  the 
sheriff  had  levied  a  mortgage  Ji.  fa.  on  the  land,  which  mort- 
gage had  been  given  by  Horton  to  secure  the  payment  of  the 
purchase  money  for  the  land,  and  had  been  duly  recorded. 

Such  are,  substantially,  the  allegations  in  the  complainant's 
bill.  If  the  allegation  in  the  bill  is  to  be  literally  construed, 
that  the  message  from  Conyers  that  he  would  take  Confeder- 
ate money  was  received  by  the  complainant  in  1860,  then  it 
was  before  Confederate  money  was  issued ;  but  if  it  was  in- 
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tended  to  mean  that  it  was  in  1860,  1861, 1862,  1863, 1864^ 
or  1865,  or  in  some  one  of  those  years,  then  the  time  is  too 
uncertain  and  indefinite,  because  it  would  be  much  more  im- 
jirobable  that  Conyers  would  have  sent  a  message  that  he 
would  take  Confederate  money  in  1864  or  in  1865,  than  in 
1862  or  in  1863.  But  there  is  no  allegation  that  he  refused 
to  take  the  Confederate  money  when  Horton  tendered  it  to  him 
at  any  time.  Who  the  messenger  was  is  not  stated,  whether 
white  or  colored,  male  or  female,  and  it  is  a  significant  &ct, 
that  the  affidavit  of  that  messenger  was  not  produced  on  the 
motion  to  dissolve  the  injunction ;  but  after  all,  the  complidn- 
ant's  allegations  only  amount  to  this,  that  somebody  told  him, 
at  sometime,  that  Conyers  would  take  Confederate  money  for 
Horton's  mortgage  debt,  and  that  he  might  safely  execute  a 
deed  to  Zachary.  Whether  Conyers  ever  told  anybody  that 
he  would  do  so,  we  do  not  know,  and  to  charge  Conyers,  after 
his  death,  with  having  discharged  his  mortgs^  lien  on  Hor- 
ton's  land,  upon  the  mere  say-so  of  a  nameless  messenger, 
would  be  without  a  precedent  in  the  history  of  judicial  pro- 
ceedings. The  allegation  that  the  complainant  received  the 
message  from  Conyers,  as  stated  in  the  bill,  necessarily  im- 
plies that  he  must  have  received  it  through  a  messenger ;  in 
other  words,  that  messenger  told  the  complainant  what  Con- 
yers said,  but  that  nameless  messenger  may  not  have  told  the 
truth  in  relation  to  the  matter,  and  Conyers  would  not  be 
bound  because  that  messenger  told  the  complainant  he  had 
sent  such  a  message.  As  to  Conyers,  it  was  only  the  declara- 
tion of  some  third  person ;  as  to  the  complainant,  it  was 
only  hearsay  evidence,  and  nothing  more,  especially  as  the 
complainant  does  not  allege  that  he  believed  it  to  be  tme. 
The  allegation  tiiat  the  complainant  received  the  message /roiTi 
GmyerSy  necessarily  depends  on  the  &ct  that  the  nameless 
messenger  told  him  so.  In  other  words,  I  received  the  mes- 
sage from  Omyers  because  the  nameless  messenger  said  so,  or 
told  me  so,  and  that  is  all  that  allegation. 

Besides,  this  mortgage  debt  due  by  Horton  fi)r  the  purchase 
money  of  the  land  sold  by  him  to  the  complainant,  was  an 
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incumbrance  on  the  land  at  the  time  of  the  sale^  and  there  is 
nothing  in  the  bill  which  goes  to  show  that  the  complainant 
has  not  an  ample  common  law  remedy  on  his  deed  from  Hor- 
ton  to  him  for  the  land — ^no  charge  of  insolvency  on  the  part 
of  Horton.  If  the  complainant  chose  to  act  upon  the  infor- 
mation of  this  nameless  messenger^  which  he  does  not  even 
all^e  he  believed  to  be  true,  without  inquiry  of  Conyers  as 
to  the  trvih  of  his  statements,  and  make  a  deed  to  Zachary,  it 
was  his  own  fault,  and  a  Court  of  equity  will  not  assist  him, 
the  more  especially  as  he  has  his  remedy  on  Horton's  deed  to 
him,  if  the  land  purchased  from  Horton  should  be  made  sub- 
ject to  the  payment  of  tlie  mortgage  debt.  Horton  is  the  real 
party  interested  to  have  the  mortgage  lien  removed  from  the 
land,  instead  of  the  complainant.  The  allegations  in  the 
complainant's  bill  are  to  be  construed  most  strongly  against 
him,  especially  when  the  process  of  injunction  ia  prayed  for, 
and  if  he  cannot  recollect  as  to  the  time  when  material  trans- 
actions took  place,  the  Court  will  not  recollect  it  for  him. 

The  demurrer  to  the  bill  only  admits  such  facts  as,  in  the 
judgment  of  the  law,  would  entitle  the  complainant  to  the  re- 
lief which  he  seeks.  Would  the  allegations  in  the  complain- 
ant's bill,  if  proved  at  the  hearing  as  therein  set  forth,  entitle 
him  to  a  decree  setting  aside  and  canceling  Conyers'  mortgage 
lien  on  Horton's  land  ?  If  they  would,  then  the  injunction 
should  have  been  retained,  but  if  they  would  not,  and,  in  my 
judgment,  th^  would  not,  then  there  was  no  error  in  the 
Court  below  in  sustaining  the  demurrer,  and  dismissing  the 
complainant's  bill  for  want  of  equity. 


E.  E.  Byce,  plaintiff  in  error,  vs.  A.  E.  Eoss,  administrator, 

defendant  in  error. 

When  an  action  of  trover  was  called  for  trial,  and  the  plaintiff*s  attor- 

ney  stated  to  the  Court  that  a  case  before  it  on  the  docket  was  read/- 

for  trial,  both  parties  being  ready,  and  asked  that  the  older  case  bo 

taken  up,  as  it  being  early  on  the  first  day  of  the  term,  neither  his- 

Vol.  zlix.  6. 
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client  nor  his  witnesses  were  yet  present ;  that  yiuioas  witnessea,  as 
appeared  by  the  docket,  had  been  subpoenaed,  and  that,  as  he  was  in- 
formed, they  would  prove  certain  facts  which  would  fully  sustain  the 
suit,  and  the  Court  failing  to  find  said  older  case  on  the  docket,  thoQgh 
it  was  in  fact  there,  refuae  to  delay  the  case  or  continue  it,  (the  docket 
showing  two  continuances  already  by  the  plaintiff, )  and  dismiased  the 
suit ;  and  afterwards,  on  the  next  day,  the  plaintiff  moved  to  reinatate 
the  case,  stating  that  he  was  ready  for  trial ;  that  he  had  been  detained 
at  home  the  previous  day  until  late  by  an  unuaual  atorm,  which  bad 
blown  down  his  fences,  and  he  was  compelled  to  put  them  up  or  loae 
his  crop,  and  that  as  soon  as  he  could  do  this  he  had  hurried  to  town ; 
was  told  by  his  attorney  to  get  up  his  witnesses,  as  hia  case  might  be 
called  at  any  time ;  that  he  had  forthwith  gone  after  one  of  them  at 
hia  houae  in  town,  and  during  thia,  hia  temporary  abaence,  hia  cue 
waa  diamiaaed,  that  he  had  now  hia  witnesses  present,  who  woald 
prove  certain  facts  making  a  full  support  of  his  action  : 
ffeldt  That  the  Court  erred  in  refuaing  to  reinatate  the  case. 

Practice.    Before  Judge  Harvey.    Floyd  Superior  Court. 
July  Term,  1872. 

Tliis  case  was  called  for  trial  at  about  two  o'clock  p.  M.,  on 
the  first  day  of  Court.  The  plaintiff  not  being  present,  his 
counsel  called  the  Courtis  attention  to  another  case  which  pre- 
ceded it  upon  the  docket,  and  which  was  ready  for  trial.  The 
Court  glanced  over  the  docket,  but  could  not  find  the  case 
referred  to,  though  it  was  in  &ct  there,  and  required  the 
plaintiff's  counsel  to  announce.  Counsel  for  plaintiff  moved 
for  a  continuance  on  the  account  of  the  absence  of  material 
witnessess,  who  were  regularly  subpoenaed,  by  whom,  as  he 
^as  informed  by  plaintiff,  he  could  prove  certain  &cts,  which 
•were  stated  to  the  Court,  and  which  would  have  supported 
plaintiff's  case.  The  Court  refused  to  continue  the  case  be- 
•cause  the  docket  showed  two  continuances  already  charged  to 
^plaintiff,  and  counsel  for  plaintiff  excepted. 

Counsel  for  plaintiff  then  appealed  to  the  Court  and  to 
counsel  for  defendant,  to  pass  the  case  for  a  short  time  or  un- 
-til  the  next  morning,  and  he  would  be  ready  for  trial.  Coun- 
sel for  defendant  insisted  upon  having  the  case  dismissed,  aod 
;S0  the  Court  ordered.  Whereupon,  counsel  for  plaintiff  cx- 
.oepted. 
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On  the  next  day  counsel  for  the  plaintiff  presented  to  the 
Court  the  following  affidavit^  and  moved  for  leave  to  reinstate 
said  case : 

^'In  person  came  before  the  undersigned  E.  E.  Byce,  plain- 
tiff in  the  cause  above  stated,  who,  on  oath,  says  that  on  Sun- 
day night,  the  1 4th  instant,  a  storm  blew  down  a  large  portion 
of  his  fence  around  his  &rm,  exposing  his  growing  crop  to 
the  depredations  of  cattle,  horses,  etc. ;  that  on  Monday  fore- 
noon^ 1st  instant,  deponent  was  compelled  to  remain  at  home 
and  put  up  his  fence,  or  suffer  his  crop  to  be  greatly  damaged 
if  not  destroyed ;  that  he  had  no  other  person  to  attend  to 
putting  up  the  fence ;  that  so  soon  as  he  got  his  fence  put  up, 
the  weather  being  bad,  he  came  to  Home — reached  the  city 
about  two  o'clock  p.  m,,  and  being  told  by  his  attorney  that 
his  case  might  be  called  up  at  any  time,  deponent  went  in 
search  of  8.  B.  Crane,  one  of  his  witnesses  in  the  case,  and  in 
search  of  him,  went  to  inquire  for  him  at  Stone  &  Bones' 
warehouse,  on  Broad  street,  at  which  house  said  Crane  had 
recently  been  working,  said  Crane  living  in  Forestville;  that 
after  searching  in  vain  for  said  Crane,  deponent  came  to  the 
Court-house,  and  learned  that  his  case  had  been  dismissed. 
Deponent  says  that  he  remembers  that  his  case  was  continued 
one  time  on  account  of  the  sickness  of  one  of  his  witnesses, 
Jesse  P.  Ayres,  and  to  the  best  of  his  recollection  said  case 
was  continued  at  another  time  on  account  of  the  sickness  or 
absence  of  his  attorney,  E.  N.  Broyles.    Deponent  says  he  is 
well  satisfied  that  he  has  a  good  and  legal  cause  of  action ;  that 
be  has  for  long  years  been  diligent  in  attending  Court  on  the 
case,  with  his  witnesses ;  that  the  case  was  passed  at  several 
Courts  because  not  reached,  and  was  postponed  several  times 
by  death  of  defendant,  Morris,  and  the  time  necessary  for 
making  new  parties,  which  plaintiff  had  done.    Deponent  says 
he  has  long  since  had  several  persons  duly  subpoenaed,  to-wit, 
Je^e  P.  Ayres,  Henry  Bums,  Shade  Farmer,  8.  B,  Crane,  etc. ; 
that  he  expected  them  to  be  present  to  testify  on  his  behalf  on 
the  trial ;  that  they  were  absent  without  his  consent  or  ap- 
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proval,  and  had  they  been  present  his  attorneys  oould  have  gone 
on  to  trial.  Deponent  says  he  expected  to  prove  by  J,  P. 
Ay  res  that  William  Morris,  at  the  time  he  swapped  the  lot  of 
land  to  plaintiff  for  the  two  mules^  had  no  title  to  the  land, 
and  that  Morris  then  knew  it,  and  to  prove  the  same  points 
by  Farmer  and  Burns,  and  by  Crane  that  plaintiff  bought 
the  two  mules  specially  to  let  said  Morris  have  in  exchange 
for  the  said  land,  and  by  Fincher,  that  plaintiff,  on  discover- 
ing the  fraud,  went  to  said  Morris  and  demanded  a  rescision  of 
the  contract,  and  the  return  to  him  of  the  mules,  and  a  refusal 
by  Morris  to  do  so,  and  an  admission  by  Morris  that  if  he  did 
not  make  a  good  title  to  the  land  he  would  return  the  mules. 
'^  Deponent  makes  this  affidavit  in  order  and  for  the  purpose 
of  getting  his  case  reinstated,  that  it  may  be  tried  on  its  mer- 
its.   .  (Signed.)  E.  E.  Byce.'' 

The  Court  refused  to  allow  the  case-  to  be  reinstated,  and 
counsel  for  plaintiff  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  rulings. 

E.  N.  Broyles  ;  A.  R.  Wright,  for  plaintiff  in  error. 

Alexander  &  Wright,  for  defendant. 

McCay,  Judge. 

It  is  with  great  reluctance  that  we  interfere  with  the  discre- 
tion of  the  Circuit  Judge,  in  the  conduct  of  the  business  in 
his  Court  But  this  is  a  very  hard  case,  and  as  the  plaintiff 
has,  as  we  think,  without  any  fiiult  of  his,  been  turned  out  of 
Court,  we  feel  constrained  to  reverse  Judge  Harvey's  rul- 
ing. It  appears  from  the  plaintiff's  affidavit,  that  he  was  de- 
tained at  home  much  of  the  day  by  providential  cause,  and 
that  as  soon  as  he  got  to  the  Court-house,  he  went  with  the 
activity  and  industry  of  a  vigilant  suitor,  to  get  his  witnesses 
into  the  Court-house.  Had  the  Judge  known  when  he  dis- 
missed this  case  the  facts  stated  in  the  affidavit,  we  cannot 
think  he  would  have  refused  to  lay  this  case  aside  until  the 
plaintiff  could  come  in.    The  case  was  not  in  its  order.   True, 
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whilst  the  law  requires  cases  to  be  tried  in  the  order,  the  Judge 
may,  in  his  discretion,  for  the  progress  of  business,  alter  this 
order.  Still  the  order  of  cases  is  a  fact.  The  case  at  bar 
was  not  in  its  order.  An  older  case  was  ready  for  trial.  The 
Judge  fitiled  to  find  it  on  the  docket,  and,  using  the  discretion 
vested  in  him,  he  called  this  case.  That  was  well  enough  ; 
but  when  he  afterwards  found  there  was,  in  fact,  such  a  case, 
and  he  had  inadvertently  missed  it,  and  the  plaintiff  in  this 
case  comes  forward  ready  for  trial,  with  the  excuse  he  presents, 
we  feel  that  the  Judge  ought  to  have  reinstated  the  case,  dis- 
missed, as  it  in  fact  was,  by  a  mistake  of  the  Court,  in  not 
finding  the  older  case. 
Judgment  reversed. 


William  V.  Collier  et  al  plaintiflfe  in  error,  vs.  The- 
OPHILU8  Sapp,  administrator,  defendant  in  error. 

Where  a  plaintiff  saes  for  the  balance  due  on  notes  for  the  purchase  money 
of  land,  and  the  jury,  under  the  Belief  Act  of  1868^  render  a  verdict 
retumisg  the  land  to  the  plaintiff,  requiring  him  to  pay  to  the  defend- 
ants  $3,553  27,  upon  which  a  judgment  was  duly  entered,  and  the  de- 
fendants, having  obtained  a  supersedeas,  carried  the  case  to  the  Su- 
preme Court,  but  withdrew  the  writ  of  error  on  the  calling  of  the  case 
in  that  tribunal : 

JSeldf  That  on  a  bill  filed  by  the  plaintiff  stating  the  aforesaid  facts,  and 
that  the  defendants  had  remained  in  possession  since  the  rendition  of 
said  judgment,  receiving  large  rents  and  profits  ;  that  the  plaintiff  had 
been  compelled  to  pay  a  large  amount  as  taxes  upon  the  property  to 
prevent  its  sale ;  that  the  defendants  had  procured  an  execution  to  be 
iasned  on  said  judgment  and  levied  on  said  land  ;  that  plaintiff  was 
ready  to  pay  the  amount  required  by  said  judgment  after  deducting 
the  rent«  and  profits,  and  taxes  expended  as  aforesaid,  it  was  not  error 
in  the  Chancellor  to  enjoin  said  execution,  and  to  appoint  a  receiver 
to  take  charge  of  said  land  until  the  final  hearing  of  the  case. 

Injanction.    Receiver.    Before  Judge  Harrell.     Mus- 
cogee county.     At  Chambers.    October  24tb,  1872. 

For  the  fiicts  of  this  case^  see  the  decision. 
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M.  H.  Blandforb  ;  B.  A.  Thornton  ;  Peabody  & 
Brannon,  for  plaintiffi  in  error. 

R.  J.  M08ES ;  L.  T.  Downing,  for  defendant. 

Warner,  Chief  Justioo. 

The  complainant  filed  his  bill  against  the  defendants,  pray- 
ing for  an  injunction  and  the  appointment  of  a  receiver.  The 
Court  granted  the  injunction  and  appointed  the  receiver,  in 
accordance  with  the  prayer  of  the  complainant's  bill ;  where- 
upon, the  defendants  excepted. 

The  record  of  this  case  exhibits  an  anomalous  state  of  ficts. 
In  June,  1860,  the  complainant's  intestate  sold  to  the  defend- 
ants a  plantation  containing  twelve  hundred  and  five  acres, 
and  executed  to  them  a  bond  to  make  a  title  thereto  when 
they  should  pay  certain  described  notes  given  for  the  land* 
The  defendants  went  into  the  possession  of  the  land,  and  have 
continued  in  possession  thereof,  either  by  themselves  or  ten- 
ants. Suit  was  instituted  against  the  defendants  for  the 
amount  due  on  the  notes,  when  they  pleaded  thereto  the  Belief 
Act  of  1868,  and  upon  the  trial  the  jury  found  the  following 
verdict :  "  We,  the  jury,  return  the  land  to  the  plaintiff,  and 
the  plaintiff  pay  the  defendants  the  sum  of  $3,553  27,''  on 
which  verdict  a  judgment  was  entered  by  the  Court.  The 
defendants  then  sued  out  a  writ  of  error  to  this  Court,  ob- 
tained a  superaedecLS  on  filing  an  affidavit  of  their  inability  to 
give  security  on  account  of  their  poverty,  then  withdrew 
their  writ  of  error  firom  this  Court,  whereby  the  judgment  of 
the  Court  below  was  affirmed.  The  complainant  allies  that 
he  has  been  ready  at  all  times  to  perform  what  was  required 
of  him  by  said  judgment,  and  now  offers  to  do  so. 

The  complainant  also  alleges  that  he  has  been  compelled  to 
pay  the  sum  of  $11420  for  taxes  to  prevent  the  land  frona 
being  sold  by  the  sheriff  therefor,  and  that  the  defendants  have 
remained  in  possession  of  the  land  by  themselves  or  tenants, 
and  received  large  sums  for  the  rents  and  profits  thereof. 
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and  have  had  an  execution  issued  for  the  amount  which  com- 
plainant was  to  pay  under  the  before  recited  verdict  and  judg- 
ment and  levied  it  on  said  land.  The  complainant  claims  in 
his  bill  that  the  defendants  shall  account  for  the  rents  and 
profits  of  the  land,  and  that  the  same  shall  be  deducted  firom 
the  principal  and  interest,  which  he  is  required  to  pay  under 
said  verdict  and  judgment,  and  also  the  taxes  which  he  has 
been  compelled  to  pay  on  the  land,  inasmuch,  as  the  de- 
fendants are  insolvent.  Who  was  bound  to  pay  the  taxes  on 
the  land  was  not  discussed  before  us,  and  we  express  no  opin- 
ion in  r^ard  to  that  question.  There  were  affidavits  filed  in 
relation  to  the  value  of  the  rent  of  the  land,  which  are  con- 
flicting as  to  what  the  rent  was  worth.  In  view  of  the  pe- 
culiar facts  of  this  case,  we  find  no  error  in  the  Court  below 
in  granting  the  injunction,  and  appointing  a  receiver  until 
the  final  hearing  of  the  cause  on  its  merits,  in  order  that  the 
respective  rights  and  equities  of  the  parties  may  be  considered 
and  adjudicated.  Under  the  Constitution  and  laws  of  this 
State  the  Superior  Courts,  or  the  Judges  thereof,  are  clothed 
with  the  authority  and  discretion  to  grant,  or  to  refuse  to 
grant,  injunctions,  and  it  is  a  mistake  to  suppose  that  this 
Court  will  interfere  to  control  that  discretion,  unless  some 
well  established  rule  of  law  or  principle  of  equity  has  been 
violated. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Benjamin  Stripling  d  ah  plaintiffs  in  error,  vs.  D.  M. 
Stripling  et  al.  defendants  in  error. 

Wben  a  sait  was  bronght  against  the  administrator  of  A|  charging  that 
Ay  daring  his  lifetime,  had,  as  administrator  of  complainants'  father, 
bought  the  lands  of  the  estate  at  his  own  sale  at  less  than  their  value  ; 
that  the  lands  had  since  A's  death  been  distribnted  to  his  heirs,  and 
were  now  in  the  hands  of  B  and  G,  as  purchasers  from  said  heirs  with 
notice.  The  bill  prayed  that  the  deeds  be  canceled,  and  the  lands  be 
delivered  up  \  or,  if  this  coald  not  be  done,  that  the  administrator  of  A 
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account  for  their  true  valae,  as  well  as  account  generall/  to  complain- 
ants for  the  deyastation  of  his  intestate  as  administrator  of  complainants' 
iather.  On  the  trial  the  defendant  offered  to  prove  that  the  land 
brought  its  true  valae,  and  that  the  sale  was  fair,  and  this  evidence 
the  Coart  refused  to  permit : 
Held,  That,  as  one  object  of  the  bill  was  to  recover  the  tme  valne  of  the 
land,  this  was  proper  evidence,  and  that  as  the  jary  had  by  their 
verdict,  failed  to  cancel  the  deeds  and  return  the  land,  but  found  a 
money  verdict,  a  new  trial  ought  to  be  granted  for  this  error  of  the 
Court. 

Administrator's  sale.  Evidence.  Before  Judge  Cole. 
Houston  Superior  Court    Maj  Term^  1872. 

D.  M.  Stripling,  F.  M.  Stripling,  Mary  J.  Shepard,  for- 
merly Mary  J.  Stripling,  and  William  Stripling,  Julia  Stripling 
and  John  M.  Stripling,  minors,  who  sue  by  their  next  fiiend, 
H.  T.  Ball,  all  children  of  Moses  Stripling,  deceased,  filed  their 
bill  against  Benjamin  Stripling,  administrator  of  Thomas 
Stripling,  deceased,  Robert  Stripling,  Sarah  A.  E.  Gray,  for- 
merly Sarah  A.  E.  Sandefer,  Daniel  P.  Gunn  and  Wiley  Lev- 
erett,  making  the  following  case: 

In  the  year  1862  or  1863,  Moses  Stripling  died  intestate, 
leaving  a  large  amount  of  personal  property  and  three  hundred 
and  ninety  acres  of  land,  situate  in  the  county  of  Houston, 
and  a  lot  of  wild  land,  in  the  county  of  Dooly,  the  number 
of  which  is  not  now  remembered.  Letters  of  administration 
were  issued  to  Thomas  Stripling,  who  took  possession  of  the 
entire  estate.  Said  administrator,  taking  advantage  of  the 
absence  of  complainants,  D.  M.  and  F.  M.  Stripling,  in  the 
army,  of  the  ignorance  of  their  mother,  who  was  unable  to 
read  or  write,  and  of  the  minority  and  want  of  experience  of  the 
remaining  complainants,  did,  to  the  great  injury  of  the  estate 
of  the  intestate,  and  for  the  purpose  of  accomplishing  ^his  own 
fraudulent  ends,  transfer  all  of  the  personalty  to  his  own  res- 
idence, and  there  sold  the  same.  In  furtherance  of  the  same 
fraudulent  purposes,  said  administrator,  by  virtue  of  an  order 
of  the  Court  of  Ordinary  of  Houston  county,  obtained  upon 
false  and  fraudulent  representations,  did  sell  the  said  three 
hundred  and  ninety  acres  of  land,  saving  and  except  the  dower 
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therein.  This  sale  was  not  made  for  the  puq>oses  of  distribu- 
tion, but  in  order  to  afford  the  said  administrator  an  oppor- 
tunity of  purchasing  the  same. 

On  the  first  Tuesday  in  December,  1863,  said  land  was  ex- 
posed to  sale  and  bid  off  by  James  M.  Davis  at  about  $28  00 
per  acre,  for  the  said  administrator,  who  accordingly  made  a 
deed  to  the  purchaser  in  his  representative  capacity,  and  said 
purchaser  subsequently,  on  the  same  day,  conveyed  said  prop- 
erty to  him.  The  notes  and  accounts  were  more  than  sufficient 
to  pay  all  the  debts  outstanding  against  the  estate.  Soon  after 
said  sale,  and  before  said  Thomas  Stripling  had  fully  admin- 
istered said  estate,  he  died,  and  Benjamin  Stripling  was  ap- 
pointed his  administrator,  and  with  a  full  knowledge  of  all 
the  aforesaid  &cts,  took  possession  of  all  the  unadministered 
property  of  the  estate  of  Moses  Stripling,  and  also  of  said 
land.  In  the  settlement  of  the  estate  of  said  Thomas,  one 
hundred  and  fifly  acres  of  said  land  was  set  apart  to  Robert 
Stripling,  and  the  remainder  to  Sarah  A.  E.  Sandefer,  now 
Sarah  A.  E.  Gray,  children  and  heirs-at-law  of  said  Thomas. 
Robert  Stripling  sold  his  share  to  Wiley  Leverett,  who  is  now 
in  possession  thereof.  Mrs.  Gray,  or  her  husband,  sold  her 
share  to  Daniel  F.  Gunn.  Both  purchasers  bought  with  full 
notice  of  the  fiwjts  aforesaid.  The  land  is  of  the  value  of 
$5,000  00,  and  of  the  yearly  value  of  $500  00  for  rent.  Robert 
Stripling  and  Sarah  A.  E.  Gray  are  insolvent. 

Prayer,  that  Benjamin  Stripling  be  required  to  account  for 
all  there  may  be  due  by  the  estate  of  Thomas  Stripling  to  that 
of  Moses  Stripling.  That  the  deed  from  Thomas  Stripling, 
administrator,  to  James  M.  Davis,  conveying  said  three  hun- 
dred and  ninety  acres  of  land,  and  all  subsequent  deeds  to  the 
same,  be  canceled,  and  said  l&nd  be  restored  to  complainants. 
That  a  full  account  of  the  yearly  value  be  taken,  and  that  the 
persons  receiving  the  same  be  required  to  pay  the  amount  over 
to  complainants. 

The  answers  of  the  defendants  are  unnecessary  to  an  under- 
standing of  the  decision  of  the  Court. 

James  M.  Davis  was  introduced  as  a  witness  for  complain- 
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antBi  and  snstamed,  sabetaDtiallj,  the  all^atioiis  of  the  bill. 
Upon  croBB-ezamination^  defendant's  counsel  proposed  to  ask 
the  witness  the  following  questions :  If  the  sale  of  the  said 
land  was  not  fiur?  If  it  sold  for  its  fiiU  value  ?  If  it  was 
not  the  purpose  and  object  of  Thomas  Stripling  to  make  it 
sell  for  its  tail  value?  Upon  objection  made,  the  Court  ex- 
cluded said  questions  and  the  answers  thereto,  and  defendants 
excepted. 

The  jury  returned  a  verdict  for  the  complainants  ''for  $1,- 
400  00|  with  interest  from  December  Ist,  1863,  which  sum  is  to 
be  recovered  fix>m  the  estate  of  Thomas  Stripling,  deceased." 

The  defendants  assign  the  aforesaid  exclusion  of  testimony 
as  error. 

Warren  &  Grice,  for  plaintifi&  in  error. 
DuxcAK  &  MriJ.ER ;  B.  M.  Davis,  for  defendants. 

McCay,  Judge. 

We  are  not  fully  satisfied  as  to  what  the  juiy  meant  by  this 
verdict  Even  assuming  that  the  answer  in  response  to  the 
complainant's  interrogatories  is  to  be  taken  as  a  plea  of  plene 
admini^^amtj  it  can  hardly  be  supposed  that,  under  the  proof, 
the  jury  intended  either  to  find  against  that  plea  or  to  find 
simply  de  bonis  iestatoriSf  since  either  verdict  would  be  contra- 
ry to  the  truth,  as  it  would  be  based  on  an  admission  of  ass^ 
which  is  flatly  denied.  Nor  is  the  verdict  against  the  adminr 
ietraJtor  at  all.  True,  it  says  the  money  is  to  collected  out  of 
the  estaJte  of  Thomas  Stripling,  but  that  may  mean  that  his 
heirs  ought  to  pay  it;  we  are  Inclined  to  think  that  is  what 
the  jury  meant,  since,  whilst  it  would  be  very  right  for  such 
heirs  to  pay  it,  it  is  not  right  if  the  administrator  has  paid 
out  the  whole  estate  without  notice  of  this  claim,  that  he 
should  be  personally  responsible.  But  we  think  tliere  ought 
to  be  a  new  trial,  because  the  Judge  erred  in  ruling  out  the 
evidence  as  to  the  value  of  the  land  at  the  time  of  the  sale. 
This  bill  has  two  aspects,  one  to  follow  the  land,  the  other  to 
charge  the  original  administrator  with  its  value,  in  case  it  has 
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passed  out  of  the  complainants'  reach.  So  iar  as  the  claim  to 
have  the  land  back  is  concerned^  its  value  then  has  no  rele- 
YSLUcjy  since  the  administrator  had  no  right  to  buy^  at  least 
the  complainants  have  a  right  to  elect  to  follow  the  land  whether 
it  brought  its  value  or  not.  But  on  the  other  issue^  to-wit : 
the  right  to  have  the  true  value  of  the  land  accounted  for,  in 
case  it  has  gone  into  innocent  hands,  the  evidence  as  to  whether 
the  sale  was  fair  and  whether  the  land  sold  for  what  it  was 
then  worth,  is  very  material.  Indeed,  the  whole  case  turns 
upon  it.  If  the  administrator  has  already  accounted  for  its 
real  value,  there  is  no  cause  of  complaint.  The  real,  true 
value  at'the  time,  is  therefore  material,  and  ought  not  to  have 
been  rejected. 

We  think  the  rights  of  all  the  parties  will  be  better  settled 
upon  another  trial,  and  as  this  evidence  ought  to  have  been 
admitted,  we  think  the  verdict  ought  to  be  set  aside. 

Judgment  reversed. 


Eli  J.  HuifiEY  d  al.  plaintiffi  in  error,  vs.  Warren  J. 

Clark,  defendant  in  error. 

L  Where  the  description  in  a  deed  is  soambigaons  as  to  leave  it  doubtfal 
whether  a  certain  piece  of  land  was  intended  to  be  included  in  what 
was  conveyed,  parol  evidence  is  admissible  to  identify  the  premises. 

2.  As  the  record  does  not  show  the  charge  of  the  Court  on  the  question 
of  the  statute  of  limitations,  and  as  that  depends  on  the  fact  whether 
the  prior  possessions  to  which  defendant  must  tack  his,  were  adverse 
or  not,  and  whether  his  or  those  to  which  he  must  so  tack  were  in  suc- 
cession, all  of  which  was  a  matter  for  the  jury  under  the  charge  of  the 
Court,  we  do  not  feel  authorized  to  interfere  with  the  verdict  on  the 
ground  that  it  was  contrary  to  law  or  against  the  evidence. 

Ejectment.  New  trial.  Evidence.  Ambiguity.  Before 
Judge  Hopkins.  DeKalb  Superior  Court.  September 
Term,  1872. 

Warren  J.  Clark  brought  complaint  against  Eli  J.  Hulsey 
and  William  G.  Mitchell  for  part  of  lot  number  twenty-eight, 
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in  the  sixteenth  district  of  DeKalb  county,  it  being  on  the 
northeast  corner  of  said  lot,  and  on  the  northeast  side  of  Soath 
river,  containing  three  and  a  half  acres,  more  or  less.  The 
defendants  pleaded  the  general  issue  and  the  statute  of  limi- 
tations. 

The  evidence  made  the  following  case :  The  plaintiff  claimed 
under  a  deed  conveying  "  all  that  part  of  lot  number  twenty- 
eight,  lying  on  the  northwest  side  of  said  branch."  The 
branch  had  been  identified  in  a  preceding  part  of  the  deed  as 
running  through  the  comer  of  lot  number  twenty-seven.  It 
ran  in  a  northeast  direction,  but  did  not  run  quite  through 
lot  number  twenty-eight.  It  emptied  into  a  river  "running 
through  the  northeast  comer  of  the  lot,  crossing  the  north  and 
south  boundary  line  of  the  lot  on  the  east  side  a  short  dis- 
tance from  where  the  branch  joins  the  river.  The  land  in 
dispute  was  that  part  of  the  lot  in  the  northeast  comer  cut  off 
by  the  river,  and  the  question  was,  did  the  deed  convey  that 
portion?  Plaintiff  claims  under  a  deed  made  in  1847,  by 
one  Collier,  under  a  power  of  attorney  from  one  Lofton.  The 
land  was  afterwards  conveyed  to  Minter,  and  by  Minter,  in 
1862,  to  plaintiff.  Each  deed  described  the  land  alike,  the 
power  of  attorney  to  Collier  describing  it  as  on  the  north  and 
west  sides  of  the  branch. 

It  was  in  proof  that  neither  of  plaintiff's  predecessors  in 
the  title,  and  who  were  given  in  the  abstract  of  title  attached 
to  the  declaration,  was  ever  in  possession  of  the  premises  in 
dispute,  and  that  plaintiff  never  claimed  them  until,  1869, 
and  instituted  his  action  in  1870. 

On  the  trial  defendant  offered  to  prove  by  one  George  W. 
Morris  that  at  the  time  Minter  sold  to  plaintiff ''  it  was  agreed 
and  understood  by  them  that  a  certain  fence  row  or  hedge 
row,  which  was  pointed  out  at  the  time,  was  the  northeast 
boundary  of  that  part  of  lot  number  twenty-eight  sold  by 
Minter  to  Clark,  the  plaintiff,  and  that  he  did  not  own  or  sell 
any  land  northeast  of  said  line.'^ 

The  Court,  on  plaintiff's  motion,  rejected  the  evidence. 

The  "fence  row,  or  hedge  row,"  proposed  to  be  proved,  ran 
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nearly  northwest  from  the  mouth  of  the  branch,  on  the  west 
Bide  of  the  river,  cutting  off  not  only  the  premises  in  dispute, 
but  a  small  portion  of  the  lot  on  the  upper  line,  lying  west  of 
the  river. 

The  jury  found  for  the  plaintiff.  The  defendants  moved 
for  a  new  trial  on  account  of  error  in  the  aforesaid  rejection  of 
testimony,  and  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  overruled,  and  the  de- 
fendants excepted. 

The  record  fails  to  disclose  the  charge  of  the  Court. 

William  Ezzard  ;  Hui£EY  &  Tigner,  for  plaintiffs  in 
error. 

L.  J.  Winn  ;  Hillyer  &  Brother,  for  defendant. 

Trippe,  Judge. 

1.  Upon  looking  at  the  plat  of  lot  number  twenty-eight, 
which  was  in  evidence,  and  which  was  in  accordance  with  the 
description  given  of  the  premises  in  the  report  of  the  facts  of 
this  case,  it  was  evident  that  the  question  might  be  very  easily 
raised  whether  or  not  the  land  sued  for  was  included  within 
the  boundaries  set  forth  in  the  deed,  to-wit :  that  part  of  lot 
twenty-eight,  lying  northwest  of  a  certain  branch.  The  branch 
did  not  run  through  the  lot,  but  emptied  into  a  river,  which 
cut  off  a  few  acres  of  the  northeast  corner  of  the  lot,  the 
river  passing  out  of  the  lot  across  the  eastern  boundary  not 
very  far  from  said  corner.  A  glance  at  such  a  plat,  at  once 
discloses  the  difficulty  of  determining  whether  those  few  acres 
did  or  did  not  pass  by  the  deed.  The  Court  below  seemed 
to  think  they  did  pass,  and  excluded  the  testimony  which  was 
offered  to  prove  that  the  parties  did  not  intend  to  include  them 
in  the  deed.  The  Chief  Justice,  concurring  in  the  judgment 
admitting  the  evidence,  puts  his  opinion  on  another  ground, 
and  does  not  think  that  the  part  sued  for  can  be  included 
within  the  description  given  by  the  deed.  Moreover,  it  was 
in  evidence  that  neither  the  plaintiff  or  his  predecessors  in  the 
title  ever  had  possession  of  that  part  of  the  lot,  nor  ever 
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claimed  It  firom  1847  to  1869,  yet  a  verdict  was  rendered  in 
his  fiivor.  There  is,  evidently,  an  ambiguity ;  at  least,  tbeo(m- 
flicting  views  that  have  been  taken  of  this  deed  strongly  sug- 
gest one.  The  plaintiff  below  claimed  that^  because  the 
branch  runs  so  nearly  through  the  lot,  the  little  comer  cut  off 
in  the  northeast  was  certainly  not  intended  to  be  left  attached 
to  the  balance  of  the  lot,  which  it  joins  by  so  narrow  a  boun- 
dary that  a  fiiir  construction  of  the  terms  *'  northwest  side,''  in 
one  instrument,  and  '^  north  and  west  side,''  in  another,  entitle 
him  to  the  premises,  and  should  exclude  all  parol  testimonj 
to  the  contrary.     . 

The  defendant  insists  that  such  a  long  non-claim  of  title 
and  long  continued  acquiescence  in  the  possession  by  others, 
and  that  the  words  of  the  deed,  strictly  construed,  do  not  in- 
clude the  premises,  at  least  that  all  these  together  make  a  case 
where  all  evidence  as  to  what  the  parties  understood  the  boun- 
daries to  be,  when  the  deed  was  executed,  or  the  contract  of 
sale  was  made,  should  be  admitted.  The  Code,  now,  in  sec- 
tion 3748,  admits  parol  evidence  to  explain  all  ambiguities, 
both  latent  and  patent  Parol  evidence  is,  of  necessity,  ad- 
missible to  apply  a  writing  to  its  sulgect,  and  is  competent 
to  show  what  parcel  of  land  fits  all  the  parts  of  the  descrip- 
tion in  a  deed :  20  Georgia,  689.  If,  in  making  that  appli- 
cation, any  ambiguity  arises  as  to  what  does  fit  the  description 
used  by  the  parties,  why  may  not  the  express  understanding 
of  the  parties  be  used  as  a  solution  of  the  question? 

2.  The  record  does  not  show  what  was  the  charge  of  the 
Court  on  the  question  of  the  statutes  of  limitation.  The  de- 
fendant must  either  show  that  he  has  had  the  possession  the 
statutory  term,  or  that,  added  to  his,  the  poBsession  of  others 
under  whom  he  daims,  will  make  that  term.  The  prior  pos- 
sessions should  be  in  succession.  All  this  was  a  question  for 
the  jury  under  the  charge  of  the  Court 

Judgment  reversed. 
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Wakner,  Chief  Justice,  concurring. 

I  concur  in  the  judgment  of  the  Court  in  this  case,  but 
hold  that  the  plaintiff's  deed  did  not  include  or  cover  the  land 
in  dispute.  The  words  of  the  plaintiff's  deed  are  '^to  all  that 
part  of  lot  number  twenty-eight  in  said  district,  lying  on  the 
northwest  side  of  said  branch,  containing  two  hundred  and 
fifty  acres,  be  the  same  more  or  less/'  The  land  in  dispute  is 
northeast  of  the  branch,  across  the  river.  There  is  no  ambi- 
guity on  the  face  of  the  plaintiff's  deed,  and  therefore  parol 
evidence  was  not  admissible  to  explain  it.  If  the  bed  or  run 
of  the  branch  had  been  changed  or  altered  since  the  execution 
of  the  deed,  parol  evidence  would  have  been  admissible  to  show 
that  fact,  but  not  otherwise.  The  plaintiff's  deed  calls  for  the 
land  '^  laying  on  the  northwest  side  of  the  branch,"  as  it  then 
run,  at  the  time  of  his  purchase  of  it,  and  he  must  recover  on 
tiie  strength  of  his  own  title,  although  the  defendants  have 
none,  except  the  naked  possession.  As  the  Court  admitted 
parol  evidence  in  relation  to  the  title  of  the  land  in  dispute, 
the  evidence  of  Morris  should  also  have  been  admitted. 


MncHELL  Cogswell,  plaintiff  in  error,  va.  The  State  op 

Georgia,  defendant  in  error. 

L  It  ifl  not  error  in  the  Judge  of  the  Superior  Court  to  refuse  to  continue 
a  criminal  case  on  the  ground  of  the  absence  of  a  witness,  it  not  ap- 
pearing that  the  witness  has  been  subpoenaed,  and  no  reason  is  given 
why  he  was  not. 

2.  Where  on  a  motion  for  new  trial  one  of  the  grounds  insisted  on  was, 
that  one  of  the  jury  who  tried  the  cause  was  asleep  during  a  portion 
of  the  trial,  and  no  affidavits  were  filed  with  the  motion,  but  it  was 
proposed  to  show  by  parol,  at  the  hearing,  that  such  was  the  fact,  and 
the  Court  refused  to  hear  the  witnesses,  and  refused  also  the  new  trial : 

Mddf  That  the  proof  ought  to  be  made  as  a  part  of  the  motion  in 
writing,  by  affidavits  attached,  and  that  a  new  trial  ought  not,  in  any 
event,  to  be  granted  on  such  a  ground  unless  it  affirmatively  appeared 
that  the  prisoner  and  his  counsel  did  not  know  the  juryman  was  asleep 
before  the  jury  retired  to  find  a  verdict. 
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8.  When  a  prisoner  was  refj^larlj  amugned  and  pleaded  not  guilty,  aod 
was  tried  and  fband  gailty  aod  a  new  trial  granted,  it  is  not  Deoemrj 
that  he  should  be  again  arraigned  on  the  new  triaL 

Criminal  law.  Continaanoe.  New  triaL  Juiy.  Ana^ 
ment  Practioe  in  the  Superior  Cooit.  Before  Jodge  Schlet. 
Chatham  Superior  Court.    Maj  Adjourned  Term,  1872. 

Mitchell  Cogswell  was  placed  upon  trial  for  the  offense  of 
murder,  allied  to  have  been  committed  upon  the  persoa  of 
one  Deny  Womack,  on  Januarj  9th,  1872. 

The  juiy  returned  a  verdict  of  ''guilty/'  whereupon  the 
defendant  moved  for  a  new  trial  upon  the  following  grounds: 

1st.  Because  the  Court  erred  in  refusing  to  continue  the 
case  on  account  of  the  absence  of  Joe  Hunter,  a  material  wit- 
ness for  the  defendant. 

2d.  Because  one  of  the  jurors,  to-wit:  Patrick  Whelan,  was 
at  times,  asleep  during  the  trial,  during  the  ddiveqr  of  a  part 
of  the  testimony,  during  the  argument  of  counsel  and  dmiog 
the  charge  of  the  Court. 

3d.  Because  the  defendant  was  not  arraigned. 

To  the  above  grounds  of  new  trial  the  Court  attached  notes, 
substantially,  as  follows : 

To  the  first :  In  the  showing  for  continuance  it  appeared 
that  the  witness  had  not  been  served  with  a  subpoena,  and  no 
reason  was  assigned  for  such  fiulure. 

To  the  second :  There  was  no  evidence  submitted  to  the 
Court  upon  the  hearing  of  the  motion  for  a  new  trial,  to  es- 
tablish the  truth  of  the  fiict  allied  in  this  ground.  Affida- 
vits should  have  been  submitted,  and  in  their  a^isence  the  Court 
refused  to  hear  parol  proof. 

To  the  third :  The  defendant  had  been  previously  tried  and 
convicted,  and  a  new  trial  was  awarded  to  him.  Upon  the 
first  trial  he  had  waived  arraignment  and  pleaded  not  guilty* 
Upon  the  second  trial  arraignment  was  unnecessary. 

The  motion  was  overruled,  and  the  defendant  excepted 
upon  each  of  the  aforesaid  grounds. 
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A.  P.  Adams,  by  Henry  B.  Tompkins,  for  plaintiff  in 
error. 

AiiBERT  R.  Lamar,  Solicitor  General,  by  A.  B.  Smith, 
for  the  State. 

McCay,  Judge. 

1.  It  would  be  a  very  dangerous  precedent  if  we  were  to 
interfere  with  the  judgment  of  the  Circuit  Judge  in  refusing 
this  continuance.  It  does  not  appear  that  the  witness  was 
sabpcenaed.  Nor  is  it  set  forth  what  he  would  testify.  The 
statement  in  the  application  that  the  witness  is  material  is  in- 
sufiScient.  The  fiu^ts  he  would  testify  to  ought  to  appear,  that 
the  Court  may  judge  of  the  materiality.  Nor  does  it  appear 
why  he  was  not  subpoenaed,  or  whose  fault  it  was.  That  a 
subpoena  has  been  issued  is  not  enough.  Who  undertook  to 
serve  it  ?  We  do  not  know.  It  may  have  been  the  sheriff, 
or  a  friend  of  defendant,  or  defendant  himself.  We  think 
there  is  no  ground  for  a  new  trial  in  this  refusal.  It  appears, 
too,  from  the  record  of  the  first  trial,  that  the  witness  knew 
nothing  of  the  case  except  simply  that  deceased  was  a  violent 
man.  This  might  have  been  material.  But  from  the  evi- 
dence on  this  trial,  we  do  not  see  that  it  was  of  any  import- 
ance in  ^t.  There  seems  to  have  been  nothing  developed 
that  would  render  proof  of  this  kind  of  importance. 

2.  Properly  and  regularly,  the  decision  of  the  Judge  on  a 
motion  for  a  new  trial  ought  to  be  on  the  papers.  Any  ques- 
tion of  &ct  should  appear  in  the  motion,  and  if  affidavits  are 
needed  to  support  the  statements,  they  should  form  part  of  or 
be  attached  to  the  motion. 

The  party  called  on  to  show  cause  has  a  right  to  be  informed 
of  the  movant's  case,  so  that  he  may  be  prepared  to  show 
cause.  To  allow  either  party  to  appear  before  the  Judge  and 
swear  and  examine  witnesses  by  parol,  might  lead  to  delays,, 
and  would  greatly  embarrass  the  Courts.  We  think,  there- 
fore, the  rule  announced  by  the  Judge,  that  the  fkds  claimed' 
to  be  true  in  this  ground  for  a  new  trial,  should  have  heen 
*     Vol.  XLTi.  7. 
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verified  by  affidavits,  and  attached  to  the  motion,  either  origi- 
nally or  by  amendment.  We  do  not,  however,  mean  by  this 
to  say  that  the  affidavit  of  the  juror  is  the  best  evidence,  or 
that  it  is  admissible  at  all,  except  to  support  the  verdict  or  to 
explain  or  deny  charges  affecting  its  int^rity.  But  there  is 
a  stronger  reason  for  refusing  the  motion  on  this  ground  than 
the  want  of  proper  form  in  the  proceeding.  It  was  not  even 
proposed  to  show  that  the  defendant  and  his  counsel  were  not 
fiilly  aware  of  the  conduct  of  his  jurymen  before  Ae  verdict 
of  guUty  was  rendered.  This  must  appear  affirmatively: 
36  Georgia,  322 ;  39  Ibid.,  660;  28  Ibid.,  439 ;  26  Ibid.,  431. 
Parties  are  not  permitted  thus  to  play  hot  and  oold.  This 
would  have  been  a  very  good  verdict  had  it  been  the  other 
way.  Parties  cannot  know  of  an  impropriety  in  the  jury, 
submit  to  it,  taking  the  chances  of  a  verdict,  and  then  set  up 
facts  which  came  to  their  knowledge  before  the  verdict 

3.  Whether  there  should  be  a  new  arraignment  or  not, 
seems  to  be  settled  by  the  nature  of  things.  The  object  and 
the  form  of  it,  is  to  read  the  indictment  to  the  prisoner,  and 
to  give  him  a  formal  opportunity  to  plead.  That  has  been 
done.  He  has  heard  the  indictment  read,  he  has  pleaded  to 
it,  and  it  seems  a  folly  to  go  again  over  the  same  form.  His 
plea  of  not  guilty  is  on  the  minutes.  It  is  absurd  again  to 
ask  him  and  get  the  same  reply.  The  evidence  makof  a  strong 
case  of  guilt.  No  legal  error  has  been  committed,  and  we 
affirm  the  judgment  refusing  a  new  trial. 

Judgment  affirmed. 


The  Selma,  Home  anb  Dalton  Railroad  Compaky, 
plaintiff  in  error,  V8,  Ann  E.  Lacey,  defendant  in  error. 

Wabitbr,  Chief  Justice.  1.  Wbere  the  widow  brings  sait  in  this  State 
for  damages  resnlting  from  the  killing  of  her  hnsband  in  the  State  of 
Alabama,  through  the  negligence  of  a  railroad  company,  the  Coari 
will  be  governed  by  the  laws  of  this  State  as  to  the  mode  of  procedure 
in  ascertaining  the  rights  of  the  parties,  bat  as  to  what  are  their  rights, 
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must  be  determined  by  the  laws  of  Alabama,  where  the  act  complained 
of  waa  done. 

2,  The  section  of  the  Code  of  this  State  which  declares  that  pleadings 
may  be  amended,  whether  in  matter  of  form  or  of  snbstance,  provided 
there  is  enough  in  the  pleadings  to  amend  by,  properly  construed, 
means,  that  in  order  to  admit  of  an  amendment,  a  valid  cause  of  action 
must  be  set  forth  in  the  original  declaration, 

8.  In  a  suit  by  a  widow  in  this  State,  against  a  railroad  company  for  the 
killing  of  her  husband  in  the  State  of  Alabama,  the  declaration  cannot 
be  amended  after  the  lapse  of  one  year  from  the  alleged  killing,  for  the 
reason  that  the  statute  law  of  Alabama  limits  the  right  to  recover 
damages  therefor  to  one  year  from  the  time  of  the  death,  and  gives  the 
right  of  action  to  the  personal  represeutative  of  the  deceased. 

McCay  akd  Trippe,  Judges.  Where,  by  the  law  of  Alabama,  the  per- 
sonal representative  of  a  party  who  is  killed  by  the  wrongful  act  or 
negligence  of  another,  is  entitled  to  an  action  for  damages  therefor,  no 
other  person  but  such  personal  representative  can  bring  such  action  in 
the  Courts  of  this  State,  when  the  killing  occurred  within  the  State  of 
Alabama.  The  widow  of  the  party  killed  cannot,  in  her  own  name  as 
such  widow,  maintain  such  action. 

State.  Constitutional  law.  Comity.  Railroads.  Amend- 
ment. Before  Judge  Harvey.  WIntfield  Superior  Court. 
October  Term,  1872. 

For  the  fiicts  of  this  case^  see  the  decision. 

J.  E.  Shttmate;  Pbintup  &  Fouche,  for  plaintiff  in 
error. 

J.  &  J.  A.  Glenn  ;  D.  A.  Walker,  for  defendant, 

Warner,  Chief  Justice. 

On  the  first  of  October,  1870,  the  plaintiff  instituted  her 
action  against  Barney,  superintendent,  and  Breed,  lessee,  of 
the  Selma,  Rome  and  Dalton  Railroad  Company,  in  the 
county  of  Whitfield,  in  this  State,  to  recover  damages  for  the 
killing  of  her  husband  by  the  running  of  an  engine  and  train 
of  cars  by  said  railroad  company  on  the  3d  day  of  August, 
1870,  near  Oxford,  in  the  State  of  Alabama.  The  case  was 
tried  in  the  Court  below,  and  brought  before  this  Court  by  a 
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writ  of  error  at  the  July  term,  1871,  when  the  judgment  of 
the  Court  below  was  reversed,  this  Court  holding  and  de- 
ciding, that  the  action  could  not  be  maintained  in  the  Courts 
of  this  State  for  the  injury  done  within  the  territory  of  the 
State  of  Alabama,  without  an  allegation  in  the  declaration 
tliat  the  law  of  the  State  of  Alabama  gave  to  the  plaintiff  a 
right  of  action  to  recover  there  damages  for  killing  her  hus- 
band by  the  railroad  company:  See  43  Oeorgia  Reports^  461. 
"When  the  case  was  remitted  back  to  the  Court  below,  the 
plaintiif  offered  to  amend  her  original  declaration  by  adding  a 
count  thereto  that  her  husband  was  killed  by  the  said  railroad 
company  by  the  negligent  running  of  its  engine  and  cars  on 
its  said  road,  and  setting  forth  the  law  of  the  State  of  Ala- 
bama, which  authorized  her  to  recover  damages  from  die 
company  for  the  killing  of  her  husband  in  that  State.  The 
amendment  was  filed  on  the  23d  day  of  October,  1871.  On 
the  last  trial  of  the  case,  the  defendant  filed  a  special  demurrer 
to  the  plaintiflF's  amendment.  First,  because  she  does  not 
show  thereby  any  legal  cause  of  action  acconling  to  the  law 
of  the  State  of  Alabama.  Second,  because  there  was  no  orig- 
inal cause  of  action  pending  in  the  Court  below,  under  the 
decision  of  this  Court,  to  be  amended,  that  the  allied  orig- 
inal cause  of  action  was  out  of  Court,  and  there  was  nothing 
in  Court  to  amend  by.  The  Court  overruled  the  demurrer, 
and  the  defendant  excepted.  The  Court  then  proceeded 
with  the  trial  of  the  case,  and  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $666  00.  A  motion  was 
made  for  a  new  trial  on  the  several  grounds  of  error  alleged 
therein  to  the  ruling  of  the  Court,  which  was  overruled,  and 
the  defendant  excepted.  By  the  2297th  section  of  the  Re- 
vised Code  of  Alabama  it  is  declared  :  "When  the  death  of  a 
person  is  caused  by  the  wrongful  act,  or  omission,  of  another, 
the  personal  representative  of  the  former  may  maintain  an  ac- 
tion against  the  latter  at  any  time  within  one  year  thereafter, 
if  the  former  could  have  maintained  an  action  against  the 
latter  for  the  same  act,  or  omission,  had  it  failed  to  produce 
death."     The  2298th  section  declares  that  "  the  damages  re- 


ATLANTA,  JANUARY  TERM,  1873.         109 


The  Selma.  Rome  and  Dalton  Railroad  Company  vs.  Lacy. 


oeived  in  such  action  cannot  exceed  three  years'  income  of  the 
deceased,  and  in  no  case  exceed  $3,000  00.  The  amount 
recovered  is  for  the  benefit  of  the  widow ;  if  there  be  none, 
then  for  the  benefit  of  the  child  or  children ;  if  there  be  none, 
then  to  be  distributed  as  other  personal  property  amongst  the 
next  of  kin  of  the  deceased."  The  2300th  section  declares 
that,  "If  such  death  is  caused  by  the  wrongful  act,  omission, 
or  culpable  negligence  of  any  officer  or  agent  of  any  chartered 
company,  or  private  association  of  persons,  such  company  or 
a^ociation  are  responsible  in  damages,  and  an  action  may  be 
maintained  against  them,  as  provided  in  the  preceding  sec- 
iions"  Such  is  the  law  of  Alabama  regulating  the  plaintifi^'s 
right  to  recover  damages  against  the  defendant  for  killing  her 
husband  in  tAit  State.  The  right  of  action  is  confined  to  ihe 
personal  representative  of  the  deceased,  and  although  the 
amount  recovered  by  the  personal  representative  of  the  deceased 
is  for  the  benefit  of  the  widow,  still  she  cannot  maintain  an 
action  for  it  in  her  own  name.  The  right  of  the  personal  rep- 
resentative of  the  deceased  to  recover  damages  for  his  death  is 
limited  to  one  year  thereafter. 

In  conducting  the  trial  of  the  case,  our  Courts  will  be 
governed  by  our  own  laws  as  to  the  mode  of  procedure  in 
asoertaining  the  rights  of  the  parties,  but  as  to  what  are  their 
rights  must  be  determined  by  the  laws  of  Alabama,  where  the 
act  complained  of  was  done.  The  2920th  section  of  our  Code 
did  not  give  to  the  plaintiff  any  right  of  action  against  the 
defendant  for  killing  her  husband  in  the  State  of  Alabama, 
because  it  had  no  extra-territorial  operation.  The  alleged  fact 
in  the  original  declaration,  that  the  defendant  killed  the  plain- 
tiff's husband  in  the  State  of  Alabama,  was  no  cause  of  action 
-for  which  a  suit  could  be  maintained  under  the  statute  law  of 
this  State,  and  so  this  Court  decided  when  it  sustained  the 
demurrer  to  the  plaintiff's  original  declaration.  A  cause  of 
action  defectively  set  forth  may  be  amended,  but  when  there  is 
no  caiLse  of  adion  set  forth  there  is  nothing  to  amend  by,  and 
that  is  what  the  3429th  section  of  our  Code  means  when  it 
declares,  that  pleadings  may  be  amended  whether  in  matter  of 
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fbnn  or  of  substanoe,  provided  there  is  enough  in  the  plead- 
ings to  amend  by.  No  amendment  adding  a  new  and  distmct 
cause  of  action  shall  be  allowed,  unless  expressly  provided  hj 
law:  Code,  3430.  The  plaintiff  had  not  set  forth  any  cause 
of  action  against  the  defisndant  in  her  original  declaratioo, 
which  the  Coorts  of  this  State  could  recognize  and  enfiuoe, 
under  the  provisions  of  our  own  statute,  and  consequently  there 
was  nothing  to  amend  by.  .  The  plaintiff  by  her  amendment, 
introduced  a  new  cause  of  action,  given  to  her  by  the  statute 
law  of  Alabama,  and  asked  the  Court,  in  the  spirit  of  comitj, 
to  enforce  that  new  cause  of  action  in  this  State.  If  the 
amendment  could  have  been  properly  allowed,  still,  there 
was  a  £ital  defect  apparent  on  the  &ce  of  the  declaration  as 
amended.  The  husband  of  the  plaintiff  is  aAged  to  have 
been  killed  on  the  3d  day  of  August,  1870.  The  amendment 
was  not  filed  until  the  23d  day  of  October,  1871 — ^more  tiian 
one  year  after  the  all^;ed  death  of  her  husband;  besides,  she 
sued  in  her  own  name,  and  not  as  the  personal  representative 
of  her  deceased  husband.  The  statute  law  of  Alabama,  by 
which  she  now  seeks  to  recover  damages  for  the  killing  of  her 
husband  in  that  State,  limits  her  right  to  recover  daxUBges 
therefor  to  one  year  from  the  time  of  his  death,  and  gives  the 
right  of  action  to  his  personal  representative.  It  is  true,  that 
the  laws  of  other  States  and  foreign  nations  have  no  force  and 
effect  of  themselves  within  this  State,  further  than  is  provided 
by  the  Constitution  of  the  United  States,  and  is  recognized  by 
the  comity  of  States,  but  the  Courts  of  this  State  will  enforoe 
this  comity  until  restrained  by  the  Greneral  Assembly,  so  long 
as  its  enforcement  is  not  contrary  to  the  policy  or  prejudicial 
to  the  interests  of  this  State:  Code,  section  9. 

When  the  Courts  of  this  State  voluntarily  undertake  to  en- 
force the  laws  of  another  State  in  a  spirit  of  comity,  they  are 
bound  to  be  governed  by  them  so  far  as  <Ae  rights  of  the  par- 
ties are  concerned,  who  are  affected  by  them — ^that  is  to  sayi 
the  rights  of  the  parties  in  this  case  must  be  measured  and 
controlled  by  the  statute  of  Alabama,  when  the  Courts  of  this  • 
State  voluntarily  undertake  to  enforce  it  here;  and  if  ^ 
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plaintiff's  right  to  sue  for  damages  must  be  commenced  within 
one  year  from  the  death  of  her  husband^  as  a  condition  to  her 
right  to  recover  in  that  State^  so  the  Courts  of  this  State  must 
administer  that  law  here.  Inasmuch|  therefore^  as  the  plain- 
tiff could  not  have  maintained  her  action  in  her  own  name 
for  the  injuiy  complained  of,  or  have  maintained  her  action 
for  damages  in  the  Courts  of  Alabama  for  that  injury  at  the 
time  the  amendment  was  filed  (it  being  more  than  one  year 
from  the  death  of  her  husband)  neither  can  she  maintain  her 
action  therefor  in  the  Courts  of  this  State,  and  the  Court  below 
erred  in  overruling  the  demurrer  to  the  plaintiff's  amended 
declaration. 

The  &tal  error  of  the  plaintiff,  in  the  Court  below,  consists 
in  the  assumption  that  her  original  action  to  recover  damages 
for  the  injury  complained  of  was  authorized  by  the  common 
law,  or  by  the  law  of  nations,  which  is  a  part  of  the  common 
law,  whereas,  her  right  to  recover  the  damages  sued  for  was 
founded  on  the  statute  of  this  State,  and  that  statute  being  a 
domestic  municipal  regulation  only,  had  no  extra-territorial 
operation,  and  did  not  afford  the  plaintiff  any  cause  of  action 
against  the  defendant  for  the  injury  complained  of  in  the  State 
of  AW"><^T  Whilst  it  is  true,  that  the  Courts  of  this  State 
will,  in  a  spirit  of  comity,  enforce  the  statute  of  Alabama  in 
&vor  of  the  plaintiff,  so  as  to  enable  her  to  recover  damages 
for  the  injury  done  to  her  there,  (the  statute  of  that  State  not 
being  contrary  to  the  policy  or  prejudicial  to  the  interests  of 
this  State)  still,  when  she  does  so,  she  asserts  a  distinct  cause  of 
action  arising  exchmvdy  under  the  statute  of  that  State,  and  her 
lights  must  necessarily  be  controlled  by  it.  In  other  words, 
the  Courts  of  this  State  will  administer  the  law  of  Alabama 
just  as  the  Courts  of  Alabama  would  administer  it,  so  far  as 
the  rights  of  the  parties  are  concerned.  If  the  plaintiff  could 
not  have  recovered  in  the  Courts  of  Alabama  for  the  injury 
done  there  at  the  time  the  amendment  was  filed,  or  in  her 
own  name  for  that  injury,  then  she  cannot  recover  therefor  in 
the  Courts  of  this  State.  In  administering  the  law  of  Ala- 
bama for  the  benefit  of  the  plaintiff,  the  Courts  of  this  State 
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must  be  governed  by  that  law,  so  &r  as  her  rights  claimed 
under  it  are  concerned.    In  our  judgment,  the  Court  below 
erred  in  not  sustaining  the  demurrer  to  the  plaintiff's  decla^ 
ation  as  amended,  and  in  not  dismissing  the  same. 
Let  the  judgment  of  the  Court  below  be  reversed. 

McCay  and  Trippe,  Judges,  concurring. 

Where,  by  the  law  of  Alabama,  the  personal  representative 
of  a  party,  who  is  killed  by  the  wrongful  act  or  negligence  of 
another,  is  entitled  to  an  action  for  damages  therefpr,  no  other 
person  but  such  personal  representative  can  bring  such  action  in 
the  Courts  of  this  State,  when  the  killing  occurred  within  the 
State  of  Alabama.  The  widow  of  the  party  killed  cannot,  in 
her  own  name  as  such  widow,  maintain  such  action. 


William  D.  Franklin,  plaintiff  in  error,  vs.  Thomas  V. 
Smith,  deputy  sheriff,  defendant  in  error. 

1.  When  a  aheriffi  shortly  after  the  {MMsage  of  the  Act  of  186S,  known  as 
the  Relief  Law,  received  the  affidavit  of  a  defendant  according  to  the 
provisions  of  said  Act,  and  received  the  papers  as  directed  by  the  Act, 
and  in  1872  the  proceedings  by  the  defendant,  under  said  Belief  Act, 
were  dismissed  on  motion  of  the  plaintiff: 

Hdd,  That  it  was  not  error  in  the  Judge  of  the  Superior  Court  to  refose 
to  hold  the  sheriff  in  contempt  and  liable  for  punishment  for  his  obe- 
dience to  said  law. 

2.  Even  if  the  Act  of  1868,  known  as  the  Relief  Law,  be  unconstitu- 
tional, it  is  no  contempt  of  the  ordinary  process  of  execution  to  obey 
it,  if  in  good  faith  the  sheriff  so  did. 

Sheriff.  Contempt.  Attachment.  Before  Judge  Habvey. 
Floyd  Superior  Court    July  Term,  1872. 

William  D.  Franklin  petitioned  the  Superior  Court  of 
Floyd  county  for  a  rule  nisi  against  Thomas  V.  Smith,  calling 
upon  him  to  show  cause  why  he  should  not  be  required  to 
pay  over  the  money  due  upon  an  execution  in  fiivor  of  peti- 
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tioner  against  Thomas  S.  Burnej,  placed  in  his  hands  for  col- 
lection. 

The  respondent  answered  the  rule^  setting  up^  substantially, 
the  following  &ct8 : 

The  execution  in  favor  of  Franklin  vs.  Bumey  for  $300  00 
principal,  and  $29  26  interest,  issued  from  a  judgment  ren- 
dered on  January  30th,  1862,  was  placed  in  respondent's 
hands  in  November,  1868,  and  on  the  2d  of  December  of  the 
same  year,  was  levied  upon  one  Victor  cane  mill,  two  hundred 
bushels  of  com,  one  mare  and  colt,  and  one  mule.  Burney 
filed  his  affidavit  claiming  the  benefit  of  the  Eelief  Act  of 
1868,  and  gave  bond  with  a  solvent  security,  according  to  the 
terms  of  said  Act.  The  papers  were  returned  to  the  Superior 
Court  and  the  property  to  the  defendant.  Bespondent  was 
then  deputy  sheriff  under  Levi  P.  May,  sheriff,  whose  term  of 
office  expired  about  the  year  1870,  when  respondent  also 
ceased  to  discharge  official  duties.  Bespondent  merely  com- 
plied with  the  terms  of  an  imperative  statute  of  the  State, 
and  in  doing  so,  in  good  &ith,  supposed  that  he  was  discharg- 
ing his  duty. 

It  appeared  from  the  records  and  minutes  of  the  Court  that 
the  affidavit  of  Bumey,  under  the  Belief  Act  of  1868,  was 
dismissed  at  the  January  adjourned  term,  1872.  It  was  ad- 
mitted that  the  execution  was  then  placed  in  the  hands  of 
Joseph  H.  Lumpkin,  the  present  sheriff,  who  advertised  the 
property  levied  on  for  sale  on  the  first  Tuesday  in  July,  1872; 
that  a  claim  was  filed  by  Bumey  to  all  the  property  levied  on 
except  the  com,  under  the  Homestead  Act  of  1868 ;  that  the 
com  was  neither  delivered  on  the  day  of  sale  nor  claimed. 

After  argument,  the  Court  discharged  the  rule,  and  peti- 
tioner excepted. 

D.  R.  Mitchell,  by  Underwood  &  Rowell,  for  plain- 
tiff in  error. 

Alexam>er  &  Wbight,  for  defendant. 
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McCay,  Jadge. 

1.  For  myselfi  I  am  not  prepared  to  say  that  the  &ct8  of 
this  case  show  any  liability  on  the  part  of  the  sheriff.  He  has 
simply  obeyed  the  law.  I  am  aware  that  it  is  said  this  law  is 
not  constitutional^  bat  this  Court  has,  on  several  occasions, 
held  the  contrary:  See  38  Georffia,  350;  40  Ibid.,  49.  The 
Act  does  not  require  the  affidavit  to  set  forth  the  specific 
grounds  of  the  equity.  It  is  the  duty  of  the  defendant  to  do 
this  at  the  first  term,  and  if  he  fidl,  the  affidavit  will  be  dis- 
missed. Here  the  plaintiff  has  permitted  the  case  to  dand^ 
undisposed  of;  the  first  and  several  otiier  terms,  to  pass  with- 
out any  statement  in  detail,  by  the  defendant,  of  his  equities. 
This  was  no  &ult  of  the  sheriff,  but  is  the  fiiult  of  tiie  plaintiff — 
a  fault,  too,  which,  even  if  the  sheriff  would  have  been  liable 
at  the  first  term,  has  greatly  increased  the  sheriff's  risk. 

2.  But  even  if  the  Act  were  unconstitutional,  we  are  not 
prepared  to  say  that  the  sheriff  is  guilty  of  contempt,  for  fail- 
ing, under  an  ordinary  process,  to  disobey  it.  Whetlier  an 
action  will  lie,  is  not  the  question.  Is  he  in  contempt  of  the 
process  of  the  Court?  Ought  he  to  be  punished  for  obeying 
an  Act  of  the  L^islature,  at  the  time  recognized  by  the 
Courts  as  valid  ?  We  think  not.  The  sheriff  is  not  a  judi- 
cial officer.  It  would  be  a  very  harsh  rule  to  say  that  he 
must,  on  pain  of  contempt,  decide  for  himself  whether  a  law 
is  constitutional  or  not.  When  a  party  seeks  to  hold  a  sheriff 
liable,  if  he  chooses  to  do  so  by  means  of  a  rule,  he  takes  upon, 
himself  to  show  that  the  officer  is  m  contempt  of  the  process 
of  the  Court,  and  he  submits  that  question  to  the  sound  dis- 
cretion of  the  Court.  He  has  a  right  to  his  rule  absolute  only 
at  the  sound  discretion  of  the  Court,  and  if  the  sheriff  has  not 
been  guilty  of  contempt,  the  rule  absolute  ought  not  to  be 
passed.  It  seems  to  us  that  it  is  a  shock  to  all  sense  of  pro- 
priety to  say  that  the  sheriff  is  in  contempt  for  fidling  to  dis- 
obey an  Act  of  the  Legislature.  And  so  the  Act  of  February 
25th,  1869,  expressly  enacts.  We  are  aware  that  cases  may  be 
found  where  a  rule  has  been  made  absolute  under  such  circam-* 
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stances;  but  it  will  be  founds  on  looking  closely  into  them^  that 
this  point  was  not  made  and  insisted  on.     At  any  rate,  we  have 
now  an  express  law  on  the  subject  in  terms  relieving  the 
sheriff  from  the  contempt,  if  there  be  any,  in  all  such  cases. 
Judgment  affirmed. 


Jesse  A.  Holtzclaw,  plaintiff  in  error,  vs.  James  D.  Russ, 

Ordinary,  defendant  in  error. 

Andrew  S.  Giles,  plaintiff  in  error,  vs.  James  D.  Russ, 

Ordinary,  defendant  in  error. 

1.  The  Supreme  Court  of  this  State  having  decided  in  Gormley  V9,  Tay- 
loTf  44  Oeorgia^  76,  that  the  District  Judges  were  legally  appointed 
and  in  ofiSce,  and  said  Judges  having  continued  to  act  for  nearly  one- 
half  of  their  actual  period  of  service  after  said  decision  was  made,  and 
the  General  Assembly,  by  an  Act  passed  December  7th,  1871,  by  a 
majority  of  two-thirds  of  each  branch  thereof,  repealed  the  Act  organ- 
izing said  Court,  having  recognized  the  legal  existence  and  authority 
of  said  Court  and  Judges  thereof,  in  enacting  that  ''It  shall  be  the 
duty  of  the  clerk  of  the  District  Court  to  transmit  all  cases  now  pend- 
ing on  the  civil  or  criminal  docket  of  said  Court  to  the  Superior  Court, 
which  said  Court  is  hereby  vested  with  jurisdiction  over  the  same," 
constitute  sufficient  authority  to  determine  the  question  as  to  the  right 
of  said  officers  to  compensation,  and  that  they  are  entitled  to  compen- 
sation for  services  rendered  as  such. 

2.  Under  the  provisions  of  the  Constitution  requiring  an  ''equitable  ap- 
portionment of  the  compensation  of  the  District  Judges  and  attorneys 
between  the  counties  comprising  their  districts,''  the  tax  required  by 
the  Act  organizing  said  Court  to  "  be  levied  in  the  several  counties 
composing  each  Senatorial  District  *  *  *  upon  the  taxable  prop- 
erty returned  therein, las  together,  will  raise  an  amount  sufficient  to  pay 
the  salaries,''  etc.,  should  be  apportioned  between  said  counties  in 
proportion  to  the  amount  of  taxable  property  returned  in  said  counties, 
respectively. 

8.  Interest  on  an  unpaid  salary  of  such  officer  cannot  be  enforced  against 

the  county  out  of  which  the  same  is  to  be  collected. 
Wariter,  Chief  Justice,  dissented. 

Mandamus.  District  Court,  Officers.  Tax.  Interest. 
Before  Judge  Johnson.  Taylor  Superior  Court,  October 
Term,  1872. 
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These  two  cases^  involving  the  same  questions,  were  argued 
and  decided  together. 

Jesse  A.  Holtzclaw  petitioned  the  Judge  of  the  Superior 
Courts  of  the  Chattahoochee  Circuit  for  a  mandamus  nisi 
against  James  D.  Russ,  Ordinary,  requiring  him  to  show 
cause  why  he  should  not  be  compelled  to  levy  the  tax  as  di- 
rected by  law,  to  pay  the  petitioner  the  proportion  of  his  sal- 
ary as  Judge  of  the  District  Court  for  the  twenty-third  Sena- 
torial District,  due  by  the  county  of  Taylor,  for  the  time  he 
served  prior  to  the  abolishment  of  said  Court  by  an  Act  of 
the  General  Assembly. 

The  respondent  answered  said  petition,  substantially,  as 
follows :  That  petitioner  was  not  appointed  to  fill  an  unex- 
pired term  as  Judge  of  the  District  Court  of  the  twenty-third 
Senatorial  District,  and  although  appointed  by  B.  B.  Bullock, 
acting  Governor  of  said  State,  to  fill  said  office  of  District 
Judge,  said  appointment  was  not  confirmed  by  the  Senate,  as 
the  Constitution  of  the  State  requires. 

That  petitioner  never  fully  entered  upon  his  duties  as  Judge 
in  this  particular,  to-wit :  No  jury  was  ever  impanneled  or 
sworn  according  to  law  by  said  Judge,  although  it  was  his 
duty,  as  soon  after  his  appointment  as  practicable,  to  have 
drawn  and  organized  a  jury. 

That  the  county  treasurer  of  said  county  of  Taylor  has 
never  called  on  respondent  to  levy  a  tax  to  pay  petitioner's 
salary,  nor  has  there  ever  been  any  satisfactory  evidence  of 
the  indebtedness  of  the  county  to  said  petitioner  presented  to 
respondent. 

The  petitioner  demurred  to  the  answer.  The  demurrer 
was  sustained,  and  respondent  excepted. 

The  Court  then  passed  an  order  requiring  respondent  to 
levy  such  tax  upon  the  taxable  property  of  the  county  of 
Taylor  as  will  raise  an  amount  sufficient  to  pay  petitioner  for 
salary  as  District  Judge  of  the  twenty-third  Senatorial  Dis- 
trict from  January  1st  to  December  7th,  1871,  to-wit:  the 
principal  sum  of  $373  75,  together  with  interest,  this  amount 
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being  reached  bj  dividing  the  entire  salary  between  the 
oonnties  oomposing  the  district^  according  to  population. 

To  which  order  respondent  excepted.  Respondent  assigns 
error  upon  each  of  the  aforesaid  grounds  of  exception. 

The  proceedings  in  the  case  of  Andrew  S.  Giles  were  iden- 
tical with  the  preceding,  with  the  only  exception  that  his 
claim  was  for  salary  as  District  Attorney. 

W.  S.  Wallace  ;  Holsey  &  Collier,  for  plaintiff  in 
error. 

Thrasher  &  Thrasher,  for  defendant. 

Trippe,  Judge. 

1.  The  leading  question  made  in  these  cases,  both  in  the 
response  to  the  mandamus  nisi  and  in  the  argument  here  is, 
that  the  District  Judge  and  attorney  were  not  appointed  by 
the  Grovernor  with  the  advice  and  consent  of  the  Senate,  and, 
therefore,  not  being  appointed  according  to  law,  are  not  enti- 
tled to  the  compensation  they  ask.  The  ground  upon  which 
the  decision  of  that  question  is  put  in  this  case,  malces  it  un- 
necessary to  enter  into  all  the  argument  and  learning  involved 
in  the  discussion  in  Gormley  vs.  Taylor^  44  Georgia^  76.  In 
that  case,  decided  at  the  July  term,  1871,  it  was  held  by  a 
majority  of  this  Court  that  the  appointment  of  these  officers 
was  legal ;  and  thus  sanctioned,  they  continued  in  office  for 
several  months,  with  all  the  responsibilities  devolved  upon 
them  by  law  resting  on  them.  The  Legislature,  on  the  7th 
of  December,  1871,  passed  an  Act  repealing  the  Act  organ- 
izing the  District  Court,  and  in  the  second  section  of  said  Act 
enacted :  "  That  it  shall  be  the  duty  of  the  clerk  of  the  Dis- 
trict Court  to  transmit  all  cases  now  pending  on  the  civil  or 
criminal  docket  of  said  Court  to  the  Superior  Court,  which 
said  Court  is  hereby  vested  mth  jwisdiction  over  the  same'' 
This  Act  was  a  legislative  recognition  of  the  legal  existence 
of  the  District  Court  and  its  officers,  and  that  civil  and  onm- 
inal  oases  were  legally  on  their  dockets;  else  it  could  not  have 
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directed  that  such  anfinished  business  should  be  transmitted 
to  another  tribunal,  and  vested  that  tribunal  with  jurisdiction 
over  it,  and  with  power  to  finish  it.  On  the  13th  of  the  same 
month,  another  Act  was  passed  ''to  compensate  the  clerk  and 
sheriff  of  the  Superior  Court,  and  other  officers  of  Richmond 
county,  for  services  rendered  in  the  District  Court,"  etc.,  and 
therein  directed  that  they  should  be  paid  "out  of  the  tax 
levied  in  said  county  for  the  expenses  of  said  Court."  The 
District  Judge  and  attorney  having  thus  filled  a  large  portion 
of  their  actual  term  of  office  after  this  decision  of  the  highest 
judicial  tribunal  of  the  State,  and  the  L^islature  having  thus 
recognized  the  validity  of  the  organization  of  the  District 
Court,  and  necessarily,  the  legal  existence  of  its  officers,  forces 
the  conclusion  that  they  are  entitled  to  the  compensation  pro- 
vided by  law,  without  inquiring  into  the  mode  of  their  ap- 
pointment, or  deciding  the  question  whether  or  not  it  was 
strictly  according  to  law. 

2.  The  Constitution  of  the  State,  Article  V.,  section  10, 
paragraph  2,  provides  that  there  shall  be  an  ''equitable  appor- 
tionment of  the  compensation  of  the  District  Judges  and  at- 
torneys between  the  counties  composing  their  districts."  The 
Act  of  1870,  organizing  the  Court,  says :  "  There  shall  be  levied 
in  the  several  counties  composing  each  Senatorial  Distrid;, 
such  tax  upon  the  taxable  property  returned  theran,  aa  to- 
gether, will  raise  an  amount  sufficient  to  pay  the  salaries  of 
the  District  Judges  and  attorneys,"  etc.  The  proper  con- 
struction of  these  provisions,  in  determining  what  is  an  "equi- 
table apportionment,"  is,  that  the  tax  to  be  levied  in  each 
county  shall  be  in  the  proportion  its  taxable  property  bears  to 
the  aggregate  taxable  property  of  the  district.  Any  otheir 
rule  would  work  a  discrimination  in  the  percentage  of  tax  to 
be  levied  in  the  several  counties.  If  levied  in  the  ratio  of 
population,  then  one  county,  having  three-fourths  of  the  pop- 
ulation of  another  county,  though  more  taxable  property, 
would  pay  only  three-fourths  of  the  tax  paid  by  that  other. 
In  many  instances  the  disproportion  in  the  percentage  of  tax 
levied  would  doubtless  be  greater  than  in  the  instance  given. 
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3,  We  do  not  think  the  compensation  provided  in  the  stat- 
ute bears  interest,  if  not  paid,  from  the  different  periods  of 
payment  prescribed  in  the  statute.  We  know  of  no  instance 
where  a  salary  has  been  held  to  draw  interest.  The  Dis- 
trict Judge  is  a  public  officer,  recognized  by  the  Constitu- 
tion. His  salary  is  payable  quarterly,  as  other  officers  of  the 
State,  and  though  the  law  directs  that  the  money  collected  for 
his  payment  shall  be  paid  into  the  county  treasury,  and  by  the 
county  treasurer  paid  to  him,  we  do  not  think  it  changes  the 
question  as  to  interest,  so  as  to  make  it  different  from  what  it 
would  be  if  it  were  required  to  be  paid  into  the  State  treasury, 
and  to  be  paid  out  by  the  State  Treasurer. 

It  was  not  incumbent  on  these  officers  to  show  that  they 
had  taken  the  oaths  prescribed  by  statute  or  that  the  bond 
required  of  one  of  them  had  been  given.  If  they  have  the 
proper  commissions,  the  compliance  with  these  provisions  is 
presumed.  If  it  were  a  &ct  that  the  oaths  had  never  been 
taken  or  that  the  bond  had  never  beea  given,  the  question 
would  be  different.  But  an  omission  to  recite  these  facts  in 
the  application,  was  not  demurrable,  nor  could  the  issue  be 
made  without  a  denial  on  the  part  of  the  respondent,  that 
all  this  or  any  one  had  been  done.  As  to  the  necessity  of 
these  applicants  showing  that  their  claims  have  been  ascer- 
tained by  suit  or  judgment,  or  that  they  had  demanded  pay- 
ment of  their  salaries,  the  statute  prescribes  what  the  salary 
shall  be  and  how  it  shall  be  levied  and  paid. 

Judgment  affirmed  with  instructions. 

McCay,  Judge,  concurred,  but  furnished  no  opinion. 

Warner,  Chief  Justice,  dissenting. 

I  dissent  from  the  judgment  of  the  Coni*t  in  this  case  for 
the  reasons  expressed  in  my  dissenting  opinion  in  Oormley  vs. 
Taylor y  44  Georgia  Reports,  102. 
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Thomas  Johnson,  plaintiff  in  error,  vs.  Robebt  A.  Mo 

CoMB,  executor,  defendant  in  error. 

1.  Wben,  on  the  trial  of  a  claim  case,  it  appears  that  the  defendant,  ap 
ier  the  date  of  the  judgment^  had  conveyed  th<)  land  to  the  claimant, 
«nd  Jackson  was  introduced  to  prove  that  some  years  previous  to  the 
date  of  the  judgment  he  had  bought  the  land  from  defendant  and  paid 
the  consideration  money,  but  had  taken  no  deed  or  other  writing,  and 
that  the  deed  made  to  the  claimant  by  defendant  was  made  at  his  (the 
witness*)  request ;  that  he  had  sold  the  land  to  the  claimant  and  re- 
ceived the  consideration,  and  the  defendant  had,  at  his  request,  made 
the  deed  to  the  claimant,  in  pursuance  of  the  purchase  and  payment 
several  years  before  the  judgment : 

ffddt  That  Jackson  was  a  competent  witness,  under  the  Evidence  Act 
of  1866,  notwithstanding  the  death  of  defendant,  the  maker  of  the 
deed. 

2.  The  testimony  was  not  illegal  under  the  rule  that  express  trusts  mast 
be  in  writing. 

8.  When  the  Judge  of  the  Superior  Court  has  granted  a  new  trial,  oa 
the  ground  that  the  verdict  is  contrary  to  the  evidence,  this  Court  will 
not  interfere  to  reverse  his  judgment,  even  though  there  be  some  evi- 
dence to  sustain  the  verdict,  it  not  appearing  that  the  Judge  has  abused 
the  discretion  granted  him  by  law  in  such  cases. 

New  trj^l.  Witness.  Trust  Evidence.  Before  Judge 
Robinson.  Baldwin  Superior-  Court.  August  Adjourned 
Term,  1871. 

Thomas  Johnson  had  an  execution  in  his  &yor,  based  on 
a  judgment  obtained  on  Maj  21st,  1866,  against  Walter  H. 
Mitchell,  Nathan  Hawkins  and  Theodore  GKxKiwyn,  levied 
on  a  house  and  lot  in  the  citj  of  Milledgeville,  as  the  property 
of  said  Mitchell.  A  claim  was  interposed  by  Robert  A.  Mo- 
Comb,  as  executor  of  Samuel  McComb,  deceased.  Upon  the 
trial  of  this  issue  the  following  evidence  was  introduced  for 
the  plaintiff  in  execution : 

Ist.  The  execution  with  the  entry  of  the  fevy  thereon. 

2d.  A  deed  made  by  Walter  H.  Mitchell,  one  of  the  defend- 
ants in  execution,  dated  August  31st,  1866,  conveying  the 
property  levied  on  to  Samuel  McComb. 
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3d.  Obadiah  Arnold,  the  sheriff,  testified  that  at  the  time 
of  the  kvy  (the  date  of  which  does  not  appear)  L.  H.  Briscoe 
was  in  possession  of  the  property. 

4tli.  John  Hammond  testified  that  Mitchell  lived  on  the 
place  levied  on  Irom  the  year  1851  to  the  time  he  left  Bald- 
win county,  in  November,  1865;  that  James  Jackson's  fam- 
ily also  lived  on  said  place  during  the  years  1863,  1864,  and 
until  November,  1865,  when  they,  together  with  Mitchell, 
moved  to  Macon. 

Plaintiff  closed. 

1st.  James  Jackson,  sworn  for  claimant,  testified  .that  in 
Xovember  1862,  Mitchell,  who  is  now  dead,  verbally  sold  to 
him  the  property  levied  on;  that  witness  gave  to  Mitchell 
five  n^roes,  among  them  a  valuable  blacksmith,  then  on 
Mitchell's  plantation  in  Putnam  county,  for  the  house  and  lot 
and  three  negroes;  that  at  the  time  of  the  trade  Mitchell  and 
witness  were  both  living  on  the  former's  plantation  in  Putnam 
county;  that  Mitchell  retained  the  n^roes  transferred  verbally 
to  him  by  witness,  worked  them  on  his  plantation  and  paid 
no  hire  for  them.  That  witness  went  into  possession  of  the 
property  with  his  family  in  January,  1863;  moved  his  furni- 
ture into  it,  insured*  it,  and  used  it  as  his  own  until  it  was  sold 
to  McComb;  that  witness  sold  the  property  to  McComb,  re- 
ceived the  purchase  money  and  directed  Mitchell  to  make  the 
deed  to  McComb;  that  witness  thinks  Mitchell  would  have 
made  a  deed  to  him  at  any  time,  on  request;  that  Mitchell's 
&mily  lived  with  witness  until  they  all  moved  to  Macon,  in 
November,  1865;  that  witness  married  Mitchell's  daughter; 
that  be  knew  nothing  about  the  indebtedness  upon  which  the 
execution  was  based,  but  from  the  amount  of  interest  thereon 
it  must  have  been  contracted  before  the  war,  and  it  conse- 
quently must  have  existed  at  the  date  of  the  aforesaid  verbal 
trade;  that,  at  the  time  of  the  trade,  witness  supposed  Mitchell, 
'was  rich — worth  three  times  as  much  as  he  was;  that  no  deed- 
was  made  because  witness  was  afraid  of  confiscation  by  the- 
United  States  Government,  as  he  was  a  member  of  Congress 

at  the  time  of  secession  and  withdrew  therei^m,  and  accepted. 
You  xux.  8. 
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the  office  of  Judge  Advocate  in  the  Army  of  the  Confederate 
States. 

2d.  P.  M.  Compton  testified  that  Jackson  insured  the  house 
with  him  for  the  years  1863^  1864^  1865  and  1866,  and  paid 
to  him  the  premiums  thereon ;  that  he  did  not  know  whose 
money  it  was  that  he  received,  but  Jackson  paid  it. 

The  jury  found  the  property  subject.  C^imant  moved  for 
a  new  trial  because  the  verdict  was  contrary  to  the  law  and 
the  evidence.  The  motion  was  sustained  and  a  new  trial 
ordered.  Whereupon,  the  plaintiff  in  exception  excepted  and 
now  assigns  error  upon  the  following  grounds,  to-wit: 

1st.  Because  ihe  verdict  was  not  contrary  to  any  legal  evi- 
dence, as  the  Court  erred  in  allowing  the  witness,  Jackson,  to 
testify  over  the  objection  of  the  plaintiff,  as  Mitchell,  the 
other  party  to  the  contract,  was  dead. 

2d.  Because  the  verdict  was  not  contrary  to  any  legal  evi- 
dence, as,  even  if  Jackson  were  a  competent  witness,  the  Court 
erred  in  admitting  his  testimony  over  the  objection  of  plain- 
tiff, for  the  reason  that  it  was  an  effort  to  set  up  an  express 
trust  by  parol. 

3d.  Because  the  verdict  was  neither  contrary  to  the  evidence 
nor  to  the  law. 

William  McKinley,  for  plaintiff  in  error. 

L.  H.  Briscoe;  Sandpord  &  Furman;  Jackson  & 
Clarke,  for  defendant. 

McCay,  Judge. 

1.  We  think  Jackson  was  a  competent  witness.  It  is  only 
by  the  most  violent  use  of  language  that  he  can  be  said  to  be 
a  party  to  the  cause  of  action  on  trial.  The  issue  is  between 
the  plaintiff  in  Ji.  fa,  and  the  claimant,  and  the  thing  to  be 
tried  is,  whether  the  property  levied  on  is  subject  to  the  lien 
of  the  judgment.  Jackson  is  certainly  no  party  to  this  issue ; 
nor  is  he  a  party  to  the  record.  The  matter  on  which  he  is  called 
to  testify  arises  collaterally.    He  is,  in  effect,  called  on  to  show 
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that  Mitchell's  deed  was  made  ia  pursuance  of  a  contrac 
made  several  years  before,  and  fully  executed  on  Jackson's 
side.  The  estate  of  Mitchell  has  no  interest,  nor  is  it  a  party. 
True,  the  execution  is  against  Mitchell,  but  as  was  not  neces- 
sary, his  representative  is  not  made  a  party  to  the  present  pro- 
ceeding. Besides,  under  the  facts,  as  statetl,  Mitchell's  estate 
is  not  interested  in  any  way  in  the  event  of  the  suit.  If  the 
land  is  subjected,  the  warranty  to  McComb  is  broken,  but  the 
land  will  be  sold  to  pay  Mitchell's  debt,  so  that  its  interest  is 
balanced.  Moreover,  Jackson  would  be  a  good  witness  be- 
fore the  Evidence  Act.  He  has  no  interest,  apparently,  in  the 
event  of  the  suit.  True,  he  sold  the  land  and  got  the  consid- 
eration, but  it  appears  that  McComb,  with  a  full  knowledge 
of  the  &cts,  took  and  relied  upon  Mitchell's  warranty,  and 
we  do  not  see  how  he  has  any  right,  even  if  he  loses  the  land, 
to  repudiate  this  written  warranty  and  fall  back  on  Jackson, 
against  whom  he  has  no  warranty  at  all.  The  only  ground 
he  could  rely  on  would  be  fraud  of  Jackson,  and  that  is  re- 
pudiated by  the  evidence  of  Jackson,  and,  for  the  purpose  of 
determining  his  competency,  as  the  case  stands,  that  is  to  be 
taken  for  true.  In  any  view  of  it,  therefore,  we  think  Jack- 
son dbmpetent  as  a  witness.  So,  too,  we  think  his  evidence  is 
not  illegal.  He  is  called  to  show  that  the  deed  made  by 
Mitchell  was  made  la  pursuance  of  a  parol  contract  made 
with  him  (Jackson)  several  years  before.  This  is  a  very  com- 
mon occurrence.  Deeds  are  daily  made  in  this  way.  Bonds 
for  titles  are  taken— perhaps  transferred— the  money  is  finally 
paid,  the  deed  made  and  the  bond  destroyed.  To  exclude 
such  testimony  is  to  deny  the  right  to  show  what  considera- 
tion moved  the  grantor  to  make  the  deed.  This  is  always 
admissible,  even  to  contradict  the  deed :  20  Georgia^  723 ;  24 
Ibid.y  333 ;  Code,  2690. 

2.  Nor  is  this  the  setting  up,  by  parol,  of  an  express  trust. 
Here  was  no  express  trust.  There  is  no  pretence  that  Mitchell 
agreed  to  hold  as  trustee  for  Jackson.  It  is  the  ordinary  case 
of  proving  the  facts  by  parol,  from  which  the  law  implies  a 
tnist.     Jackson  proves  that  he  bought  this  land  from  Mitchell 
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and  paid  him  for  it.  Nothing  was  said  about  the  deed— ftt 
least,  the  proof  shows  nothing.  From  these  facts,  the  law 
implies  a  trust:  See  Kevised  Code,  sec.  2290,  2291.  Again, 
this  trust,  so  &r  as  Mitchell  is  concerned,  was  executed  by  the 
deed  to  McComb,  since  he  made  the  deed  in  accordance  with 
his  implied  obligation,  getting  nothing  from  McComb. 

3.  The  evidence  against  the  verdict  is  very  strong.  If 
Jackson's  testimony  is  true,  the  land  is  not  subject.  Had  the 
plaintiff's  debt  been  contracted  after  this  asserted  sale,  a  dif- 
ferent question  would  arise.  But  if  what  Jackson  says  is  so, 
the  secrecy,  etc.,  of  this  sale  did  not  in  any  way  hurt  the  plain- 
tiff. He  gave  no  credit  to  Mitchell,  misled  by  his  ignorance 
of  this  sale.  Upon  the  fiicts  of  the  sale,  there  is  no  other  wit- 
ness but  Jackson.  True,  the  circumstances  related  &il  to  show 
that  this  trade  of  the  n^roes  for  the  land  was  known  to  any 
body  but  themselves  and  their  fiimilies;  and  that,  though 
Jackson  went  into  possession,  Mitchell  also  remained  in  pos- 
session. But  from  the  relation  of  the  parties,  however  this 
might  tend  to  mislead  a  person  dealing  with  Mitchell  after- 
wards, these  facts  are  not  at  all  inconsistent  with  the  purchai^ 
True,  they  are  facts  which  the  jury  had  a  right  to  weigh,  and, 
therefore,  it  cannot  be  said  that  there  is  absolutely  no  evidence 
in  favor  of  the  verdict.  Still,  as  facts  authorizing  Jackson  to 
be  discredited,  they  are  of  but  little  weight,  and  the  Judge 
having  granted  a  new  trial,  evidently  upon  the  ground  that 
the  verdict  was  against  the  evidence,  or  that  it  was  founded, 
perhaps,  on  some  mistaken  view  of  the  effect,  in  law,  of  the 
want  of  a  writing,  or  upon  the  feet  of  Mitchell's  remaining 
in  possession,  we  will  not  interfere  with  his  judgment. 

Judgment  affirmed. 
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Daniel  R.  Mitchell,  plaintiff  in  error,  vs.  Cothrans  & 

Elliott,  defendants  in  error. 

A  verdict  of  a  jai^  finding  that  the  taxes  on  a  debt  contracted  before 
June  1st,  1865,  had  not  been  paid,  is  on  an  immaterial  issae,  and  un- 
der the  decision  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Walker  vs.  Whitehead,  it  was  error  in  the  Court  below  to  dismiss 
plaintiff's  action  for  the  non-payment  of  taxes  under  the  Act  of  Octo- 
ber 18th,  1870. 

Constitutional  law.  Relief  Act  of  1870.  Before  Judge 
Harvey.  Floyd  Superior  Court.  January  Adjourned 
Term,  1872. 

Daniel  R.  Mitchell  brought  complaint  against  Cothrans  & 
Elliott  on  a  promissory  note,  dated  February  8th,  1861,  due 
one  day  after  the  date  thereof,  for  ^8,000  00,  besides  interest. 

"Various  pleas  were  filed  by  the  defendants  unnecessary  to 
be  here  set  forth.  The  whole  case  was  submitted  to  the  jury, 
including  the  question  whether  the  taxes  on  the  debt  had  b^en 
paid,  as  required  by  the  provisions  of  the  Act  of  October  13, 
1870.  The  jury  returned  a  verdict  finding  that  the  taxes  had 
not  been  paid.  Whereupon,  the  Court  dismissed  the  case, 
and  the  plaintiff  excepted. 

Warren  Akin,  for  plaintiff  in  error. 

Smith  &  Branham  ;  Underwood  &  Rowell,  for  de- 
fendants. 

Trippe,  Judge. 

An  issue  was  made  and  submitted  to  a  jury,  under  the  Act 
of  October  13th,  1870,  whether  the  taxes  on  the  debt  sued 
for  bad  been  paid  by  the  plaintiff.  The  verdict  was  that  the 
taxes  had  not  been  paid.  The  Court  dismissed  the  case,  and 
plaintiff  excepted.  In  the  case  of  Walker  vs.  Whitehead^ 
taken  fi-om  this  Court  by  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  that  Court  decided  at  its  last  term  that 
the  Act  of  October  13th,  1870,  was  in  violation  of  that  pro- 
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vision  of  the  Constitution  of  the  United  States  which  pro- 
hibits a  State  from  passing  any  law  impairing  the  obligation 
of  contracts.  I  consider  this  decision  as  fully  settling  the 
much  discussed  question  of  the  constitutioi^lity  of  this  Act 
That  was  the  only  point  made  in  the  case  of  Walker  vs. 
Whitehead.  The  case  arose  in  one  of  the  Superior  Courts  of 
this  State.  The  defendant  moved  the  Court  to  dismiss  it  be- 
cause no  affidavit  of  the  payment  of  taxes  had  been  filed. 
The  motion  was  granted.  That  decision  was  affirmed  by  this 
Court,  and  by  writ  of  error  taken  to  the  Supreme  Court  of  the 
United  States,  and  the  decision  thereon  made  as  above  stated. 
In  the  certified  report  of  that  decision  the  Court  quotes  all 
that  portion  of  the  Act  touching  the  question,  and  say  ^'a 
clearer  case  of  a  law  impairing  the  obligation  of  a  contract, 
within  the  meaning  of  the  Constitution,  can  hardly  occur." 

When  a  question  has  been  decided  by  a  tribunal  with  au- 
thority to  determine  it,  it  is  unnecessary  to  discuss  tlie  reasons 
for  or  against  the  decision.  The  Act  being  then  unconstitu- 
tional, the  verdict  of  the  jury  finding  that  the  taxes  on  the 
claim  had  not  been  paid,  was  a  verdict  on  an  immaterial  issue, 
and  was  no  ground  for  the  judgment  of  the  Court  below  dis- 
missing the  suit. 

Judgment  reversed. 

Warneb,  Chief  Justice,  concurring. 

In  my  judgment,  the  Act  of  the  Gfeneral  Assembly  of  the 
13th  of  October,  1870,  denying  to  the  plaintiff  the  aid  of  the 
Courts  to  collect  his  debt  until  the  taxes  thereon  had  been 
duly  paid  for  each  year,  as  required  by  the  terms  and  provis- 
ions thereof,  is  unconstitutional  and  void  for  the  reasons  ex- 
pressed in  my  dissenting  opinions  in  the  cases  of  Walker  t». 
Whitehead,  43  Georgia  BeportSj  553 ;  AUiaon,  Anderson  & 
Company  vs.  Graham,  45  Georgia  Reports,  355,  and  in  my 
concurring  opinion  in  LoU  vs,  Dysart,  45  Georgia  Reports, 
358.  The  case  of  Walker  vs.  Whitehead  was  taken  up  fix>m 
this  Court  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  and  has  been  recently  decided  by  the  unanimous  judg- 
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ment  of  that  Court  In  delivering  its  judgment  as  to  the  va- 
lidity of  the  Act  of  13th  October,  1870,  the  Court  say  that 
^^a  clearer  case  of  impairing  the  obligation  of  a  contract, 
inrithin  the  meaning  of  the  Constitution,  can  hardly  occur/' 
In  tJie  case  of  WcUker  vs.  Whitehead,  the  question  was  dis- 
tmctly  made  before  this  Court  that  the  Act  of  13th  October, 
1870,  was  void  because  it  impaired  the  obligation  of  the  con- 
tract in  violation  of  the  Constitution  of  the  United  States. 
The  majority  of  this  Court  held,  and  decided,  that  the  Act 
was  a  constitutional  law,  and  did  not  impair  the  obligation  of 
contracts  as  prohibited  by  the  Constitution  of  the  United 
Statea.  That  question  was  distinctly  made  in  the  record  be- 
fore this  Court,  and,  as  a  matter  of  course,  was  as  distinctly 
made  in  that  same  record  when  it  was  taken  up  to  the  Su- 
preme Court  of  the  United  States  by  writ  of  error  for  review 
and  adjudication  there :  See  Walker  tw.  Whiteheadj  43  Georgia 
Reports,  538.  If  the  judgment  of  the  Supreme  Couit  of  the 
United  States  had  been  in  favor  of  the  constitutionality  of  the 
law,  the  decision  of  that  tribunal  would  have  been  an  authori- 
tative and  binding  decision  upon  the  question  involved,  and  I 
should  unhesitatingly  have  acquiesced  in  it,  because  it  would 
have  been  my  plain  duty  as  a  judicial  ofiQcer  of  the  State, 
sworn  to  support  the  Constitution  ;of  the  United  States,  to 
have  done  so. 

But  as  the  appellate  tribunal  has,  in  the  exercise  of  its  ap- 
propriate jurisdiction,  declared  the  law  in  question  unconsti- 
iuUoTial  and  void,  it  is  equally  authoritative  and  binding  upon 
the  Courts  of  this  State.  And  such  was  the  opinion  and 
judgment  of  this  Court  in  Mosely  vs.  Hogg,  45  Georgia  Re- 
ports, 599.  After  the  Supreme  Court  of  the  United  States  had 
decided  the  question  in  the  case  of  White  vs.  Hart,  taken  up 
from  this  Court,  that  the  clause  of  the  Constitution  of  1868, 
which  denied  to  the  Courts  of  this  State  jurisdiction  or  au- 
thority to  give  judgment  on  or  enforce  any  debt  the  consider- 
ation of  which  was  a  slave  or  slaves,  or  the  hire  thereof,  was 
in  violation  of  the  Constitution  of  the  United  States,  and, 
therefore,  void,  the  case  of  Mosely  vs.  Hogg  came  before 
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this  Court  in  a  suit  on  a  note  given  for  the  hire  of  a  slave. 
In  concurring  in  the  judgment  of  the  Court  in  that  case,  my 
brother,  McCay,  properly  said :  "  I  concur  in  the  judgment 
of  reversal  on  the  sole  ground  that  the  Supreme  Court  of  the 
United  States  having  decided  in  the  case  of  White  vs.  Sari 
that  the  17th  section,  Article  V.,  of  the  Constitution  of  1868 
is  void,  this  Court  is  bound  to  conform  its  judgment  to  the 
decision  and  judgment  of  the  appellate  tribunal  having  juris- 
diction of  the  questionJ^  In  the  case  of  Walker  vs.  Whitehead^ 
the  Supreme  Court  of  the  United  States  had  the  same  juris- 
diction of  the  question  whether  the  Act  of  13th  October,  1870, 
was  a  valid  constitutional  law  or  not,  as  it  had  of  the  question 
in  White  vs.  Hart,  whether  the  1 7th  section  of  Article  V.  of  the 
Constitution  of  1868  was  a  valid  or  void  law,  and  having  de- 
cided the  question  that  the  Act  of  13th  of  October,  1870,  is  an 
unconstitutional  and  void  law,  this  Court  is  as  much  bound  to 
conform  its  judgment  to  the  decision  and  judgment  of  the  ap- 
pellate tribunal  having  jurisdiction  ottheque^ion  in  that  casej 
as  it  was  in  the  case  of  White  vs.  Hart.  If  not,  why  not,  is 
tiie  question  to  be  answered.  The  question  involved  in  both 
cases  for  the  decision  of  the  appellate  tribunal  was  the  consti- 
tutionality or  unconstitutionality  of  a  State  law  according  to 
the  provisions  of  the  Constitution  of  the  United  States.  The 
question  decided  in  Walker  vs.  Whitehead  by  the  Supreme 
Court  of  the  United  States  was,  that  the  Act  of  the  13th  of 
October,  1870,  is  an  unconstitutional  void  law,  and,  conse- 
quently, does  not  affect  or  control  the  legal  rights  of  any- 
body, either  in  this  or  any  other  Court.  I  am,  therefore,  of 
the  opinion  that  the  judgment  of  the  Court  below  should  be 
reversed. 

McCay,  Judge,  dissenting. 

After  much  reflection  as  to  my  duty  in  these  cases,  I  feel 
constrained  to  dissent  from  the  judgment  of  the  Court.  I  do 
not  think  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Walker  vs.  Whitehead,  controls  or  should 
control  any  other  case  than  that  in  which  it  was  pronounced. 
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As  a  general  rule^  it  is  the  duty  of  a  Court,  from  whose 
judgments  there  is  an  appeal,  to  conform  to  what  it  has  good 
reason  to  know  will  be  the  judgment  of  the  appellate  tribunal. 
It  is  also  generally  true,  that  a  judgment  in  a  similar  case  is 
good  evidence  of  what  will  be  the  holding  in  other  cases. 
For  this  reason  I  have  not  hesitated  to  conform  my  judgment 
in  the  slave  debt  cases,  and  in  the  homestead  cases,  to  the 
opinions  announced  by  the  Supreme  Court  of  the  United 
States,  in  the  two  cases  in  which  the  laws  of  this  State  on 
those  matters  were  declared  unconstitutional,  though  I  thought 
those  opinions  wrong.  I  think,  however,  the  opinion  of  that 
Court,  in  the  case  of  Wcdker  vs.  Whitehead,  in  which  the 
validity  of  the  Act  of  October  13th,  1870,  in  relation  to  the 
payment  of  taxes  was  questioned,  does  not  stand  on  the  same 
footing. 

The  jurisdiction  of  the  Federal  Court,  by  writ  of  error 
from  a  State  Court,  is,  under  the  Constitution  and  laws,  of  a 
very  limited  character.  Indeed,  it  exists,  but  for  one  pur- 
pose and  upon  one  point — ^to-wit:  when  a  State  Court  has 
given  a  judgment  claimed  to  be  contrary  to  the  Constitution 
of  the  United  States  or  to  a  law  of  Congress,  in  conformity 
with  the  Constitution.  In  the  exercise  of  that  jurisdiction 
the  Court  is  confined  to  that  question ;  and  however  wrong 
the  judgment  of  the  State  Court  may  be  on  other  points  of 
the  case,  unless  in  giving  the  judgment,  it  has  enforced  a  prin- 
ciple in  violation  of  the  Constitution,  or  contrary  to  an  Act 
of  Congress,  ihe  uniform  rule  of  the  Supreme  Court  is  not  to 
interfere.  The  jurisdiction  rests  upon  the  duty  and  the  right 
of  the  proper  branches  of  the  Federal  Grovemment  to  enforce 
the  Federal  Constitution  and  the  laws  of  Congress,  passed  in 
pursuance  of  it.  It  does  not  arise  by  virtue  of  any  abstract 
power  to  declare  a  State  law  unconstitutional ;  but  it  turns 
upon  the  duty  of  the  Court  to  reverse  a  judgment  which  is 
contrary  to  the  Constitution  and  laws  of  the  United  States. 
Kor  does  it  make  any  difference  whether  that  judgment  is 
based  on  a  State  statute  or  on  a  principle  of  the  common  law, 
or  what  not,  still,  if  the  State  Court  has^  by  any  judgment  it 
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has  made,  violated  the  Constitation,  or  gone  contrary  to  an 
Act  of  Congress,  the  jurisdiction  arises.  It  follows  from  the 
very  nature  of  the  jurisdiction,  therefore,  that  the  constrao- 
tion  given  by  the  State  Court  to  a  State  law  is  the  very  es- 
sence of  the  jurisdiction  of  the  Federal  Court  Its  power  to 
interfere  is  not  against  the  law,  but  against  the  construction  of 
the  law  by  the  State  Court. 

However  plainly  it  may  appear  to  the  Supreme  Court  of 
the  United  States  that  the  words  of  a  State  law  contravene 
the  Federal  Constitution  or  Act  of  Congress,  y^  if  the  State 
Court  has  only  enforced  it  under  a  construction  which  does 
not  contravene  the  Federal  law,  the  Federal  Court  cannot  in- 
terfere. It  may  be  added,  though,  this  is  only  a  necessaiy 
corollary  from  the  nature  of  things,  that  the  construction  of 
the  State  law  is  with  the  State  and  not  with  the  Federal  Court 

To  apply  these  principles  to  the  case  in  hand.  The  Act  of 
October  13th,  1870,  enacted  ^^that  in  all  suits  pending  on  a 
certain  class  of  debts,  it  should  be  the  duty  of  the  plaintiff 
within  six  months  after  the  date  of  the  Act,  to  file  an  affidavit 
that  all  l^al  taxes  due  upon  the  debts  sued  on  had  been  duly 
paid  for  each  year  since  the  making  of  the  debt,  and  it  pro- 
vides that  if  this  affidavit  was  not  filed,  the  suit  should  be 
dismissed.'' 

It  is  obvious  that  if  this  Act  intended  to  say  that  if  the 
plaintiff  fitiled  to  swear  that  he  had,  at  the  proper  time  re- 
quired by  law,  during  the  past  year,  paid  the  taxes,  his  case 
should  be  dismissed,  it  might  be  very  positively  said  that  here 
was  a  penalty  for  fidling  to  do  an  act,  whidi,  at  the  time  of 
the  fidlure,  had  no  such  penalty.  But  it  is  equally  obvious 
that  if  the  Act  means  to  give  to  (he  plaintiff  six  months, 
within  which  he  may  pay  the  tax,  if  he  has  not  paid  it;  if 
the  Act  is  to  be  construed  to  mean  that  all  legal  taxes  have  been 
duly  paid  at  the  time  the  affidavit  is  filed,  the  question  would 
be  a  very  different  one.  This  Court  gave  the  Act  the  latter 
construction.  The  opinion  of  the  Court  in  Walker  vs.  WhUe^ 
head  assumes  this  Court  to  have  given  it  the  former.  In  its 
decisions  upon  that  Act,  this  Court  has  uniformly  held  that 
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the  Act  was  not  retrospective;  that  under  our  Code,  section 
866,  any  tax  payer  might  give  in  and  pay  taxes  due  for  for- 
mer years,  but  not  given,  in  and  paid  at  the  proper  time;  that 
the  Act  of  October  13th,  1870,  only  operated  against  those 
who  failed  and  refused,  after  the  passage  of  the  Act,  to  pay  to 
the  State  the  taxes  due,  and  that  any  person  might,  after  the 
passage  of  the  Act,  pay  the  tax,  and  if  he  did  so,  he  was  not 
afieoted  by  the  Act.  And  so  construing  and  so  enforcing  the 
Act,  we  held  it  not  in  violation  of  the  Constitution  of  the 
United  States,  that  it  was  not  an  ec  pod  facto  law,  or  law 
impairing  the  obligation  of  contracts,  because  it  gave  to  all 
persons  affected  by  it  a  full  and  Mr  opportunity  to  pay  the 
taxes  and  escape  the  operation  of  the  law. 

Had  the  opinion  of  the  Court  in  Walker  V8  Whitehead  de- 
clared that  the  Act  of  October  13th,  1870,  was  unconstitu- 
tional, even  with  this  construction  upon  it,  I  should  not  have 
a  word  to  say.  I  might  think  the  judgment  wrong,  but  I 
should  conform  to  it,  because  upon  such  questions  the  Supreme 
Court  is  an  appellate  tribunal  from  this  Court. 

But  the  opinion  in  Walker  vs.  Whitehead  does  not  do  this. 
The  Court  in  that  case,  ignoring  entirely  the  construction  this 
Court  put  upon  that  Act,  puts  a  construction  of  its  own  upon 
it,  and  declares,  with  that  meaning  put  upon  it,  the  Act  is  un- 
ooastitutional,  as  it  is  in  the  nature  of  an  ex  pod  fado  law. 
I  am  satisfied  that  this  opinion  of  the  Supreme  Court  was 
not  made  with  a  knowledge  upon  the  part  of  the  Court,  of 
our  tax  laws,  or  of  the  construction  put  by  this  Court  on  the 
Act  of  October  13th,  1870. 

It  is  well  known  as  a  fact  that  the  case  was  not  argued  for 
the  defendant  in  error.  It  is,  besides,  a  settled  rule  of  the 
Supreme  Court  that  in  such  cases  it  will  only  pass  upon  the 
validity  of  the  law,  as  (xmstrued  by  the  Staie  Oourts,  and  that 
it  holds  itself  bound  by  that  construction.  And  this,  not  only 
becaase  it  is  a  proper  rule,  but  because,  by  the  Constitution 
and  laws  of  the  United  States,  the  Supreme  Court  has  no 
jurisdiction  to  pass  upon  a  State  law  as  an  abstract  thing,  but 
only  on  such  laws  as  they  are  expounded  and  enforced  by  the 
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State  Courts.  The  jurisdiction  arises  not  upon  the  law,  bat 
upon  its  enforcement  and  upon  the  construction  given  to  it  by 
the  State  tribunals.  It  is  not  the  custom  of  the  Supreme 
Court  of  the  United  States,  nor  has  it  the  l^al  or  constitu- 
tional right  to  go  behind  the  construction  given  to  a  State  law 
by  the  State  Courts  to  find  a  meaning  to  a  law,  and  then  to 
determine  that  as  said  law  has  such  a  meaning,  it  is  void.  If 
a  question  arises  as  to  what  a  contrcust  is — as,  for  intance,  a 
charter— either  Court  will,  in  such  oasea,  construe  the  law. 
But  as  to  what  is  the  meaning  and  proper  construction  of  the 
law  which  is  claimed  to  impair  the  contract,  the  construction 
of  the  State  Court  is  conclusive.  And  this,  as  I  have  said, 
both  because  this  is  a  proper  rule  and  l)ecause  the  jurisdiction 
of  the  Federal  Court  is  not  over  the  law  but  over  the  en- 
forcement of  it. 

Believing,  therefore,  as  I  do,  that  the  decision  in  Walker  ps. 
Whitehead,  quoted  here  as  binding  authority  was  made  with- 
ont  argument,  and  upon  a  construction  of  the  Act  of  October 
I3th,  1870,  already  repudiated  by  this  Court,  and  never  in 
any  case  enforced  by  it;  and,  believing,  as  I  also  do,  that  if 
the  case  was  properly  presented  the  question  really  involved 
would  be  differently  decided,  I  think  this  Court  should  ad- 
here to  its  former  ruling  in  these  cases  until  the  Act  of  1870,  as 
construed  and  enforced  by  this  Court,  is  declared  void. 

The  above  decision  disposed  of  the  following  cases,  all  of 
them  involving  the  same  question  : 

Greorge  Winston,  administrator,  t».  L.  Grambrill ;  Charlotte 
Stallings  vs.  W.  S.  Chipley ;  The  Central  Railroad  and  Bank- 
ing Company  vs.  H.  S.  Smith ;  M.  E.  Beall,  executrix,  na. 
Buckner  Beasley ;  B.  Gibson  et  al.  vs,  Buckner  Beasley ; 
Stephen  Williams  vs,  Frances  R.  Leonard;  Stephen  Wil- 
liams vs.  The  Mayor  and  Council  of  Columbus;  George  Win- 
ston, administrator,  t;^.  L.  J.  Benning,  administrator ;  Thomas 
B.  Wooten  vs.  Winter's  Palace  Mills ;  Gteorge  Winston,  ad- 
ministrator, vs.  The  Mayor  and  Council  of  Columbus;  Stepheu 
Williams  vs.  L.  J.  Benning,  administrator ;  Solomon  Adkiiis 
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V8.  E.  Flewellen,  administrator^  et  al.;  Robert  A.  Lane  vs, 
E.  Flewejlen,  administrator,  et  al.;  Chapman  &  Threewits 
vs.  L.  J,  Benning,  administrator,  et  al.;  Chapman  &  Three- 
wits  vs.  F.  R.  Leonard,  administratrix ;  George  Winston,  ad- 
ministrator, vs.  Francis  R.  Leonard,  administrator;  Chap- 
man &  Threewits  vs.  The  Mayor  and  Council  of  Columbus ; 
Andrew  Park  et  al.  vs.  L.  J,  Benning,  administrator,  et  al.; 
George  Winston,  administrator,  vs.  Frances  R.  Leonard,  ex- 
ecutrix; Thomas  F.  Brown  vs.  Amanda  Robinson,  admin- 
istratrix— all  from  Muscogee  county.  Thomas  Jones  vs.  Abner 
Snelson  et  al.,  executors ;  V.  A.  Grasbill  vs.  Jesse  Partridge  et 
al.;  William  Warren  vs,  William  F.  Morris  et  al.;  John  R. 
Jones  vs.  Charles  Tillman  et  al — all  from  Meriwether  county. 
John  P.  Key  vs.  R.  A.  Reid,  administrator,  from  Putnam 
county. 


D.  W.  Spence  et  al.,  plaintiffi  in  error,  vs.  Enoch  Stead- 

'    MAN,  defendant  in  error. 

1.  In  this  case,  we  thiak,  under  the  answers  and  the  incontestible  facts 
of  the  case,  the  Chancellor  erred  in  enjoining  the  executions.  They, 
and  the  connection  of  the  defendants  with  them,  had  nothing  whatever 
to  do  with  the  controversy  growing  oat  of  the  transaction  in  Septem- 
ber, 1871.  '  The  defendants  had  a  perfect  right  to  buy  them,  and  so  far 
as  appears  by  anything  in  these  proceedings,  they  have  a  right  to  collect 
them. 

2.  It  is  a  well  settled  rule  of  law  that  parties  may,  if  they  please,  really 
and  truly  sell  property  for  a  consideration  actually  passing,  and  at  the 
same  time  secure  the  right  to  repurchase  it  at  a  future  time  for  an 
agreed  price,  and  if  this  be  really  the  intent  of  the  parties,  the  law  will 
enforce  it.  It  is  also  true  that  the  difference  between  such  a  transaction 
and  a  mortgage  is  often  a  very  nice  one,  and  that  the  Courts  will  scru- 
tinize the  matter 'very  closely  to  discover  whether  there  was,  in  fact, 
anything  more  intended  than  to  provide  a  security  for  money  due  or  ad- 
vanced at  the  time,  and  all  the  facts  will  be  looked  to  in  search  of  the 
trath  of  the  case.  The  great  cardinal  rule  for  testing  the  intent  seems  to 
he  whether  or  not  the  relation  of  debtor  and  creditor  was  intended  to  ex- 
ist between  the  parties — whether  the  property  was  taken  in  satisfaction 
and  discharge  of  the  sum  due  or  advanced ;  or  whether,  notwithstand- 


134         SUPREME  (X)URT  OP  GEORGIA. 

Spence  et  ah  vs.  Steadman. 

ing  the  words  of  the  conveyance,  the  relation  of  debtor  and  creditor 
was  still  to  exist,  to- wit:  the  right  of  the  one  to  demand,  and  the  ob- 
ligation of  the  other  to  pay.  Under  this  rale,  we  think,  from  the  bill 
and  answers,  that  the  transaction  begun  in  June,  1871,  by  the  com- 
plainant's offer,  and  accepted  and  acted  on  by  both  in  September,  1871, 
as  evidenced  by  the  complainant's  proposal,  the  defendants'  accept- 
ance, and  the  deed,  lease,  bond  and  payments  furnish,  so  far  as  appears 
from  the  face  of  the  papers,  or  from  any  facts  appearing  at  the  hear- 
ing, taking  the  answers  of  the  defendants  as  evidence,  was  a  contract 
of  sale,  lease  and  agreement  to  permit  the  complainant  to  rebuy,  and 
not  a  loan  of  money,  and  scheme  to  evade  the  usury  laws  ;  at  least, 
that  under  the  uncontradicted  answers  of  the  defendants,  it  was  error 
in  the  Judge  to  have  considered  the  charges  of  the  bill  so  far  made  out 
as  to  justify  the  injunction  on  that  ground.  What  may  be  the  truth  of 
the  case,  as  it  may  be  made  out  at  the  trial  before  a  jury,  is  not  now 
the  question. 
8.  As  it  is  admitted  on  all  hands  that  the  $10,000  00  to  be  advanced  for 
machinery  has  never,  in  fact,  been  advanced,  and  as  it  is  perfectly  ap- 
parent that  this  $10,000  00  was  in  the  minds  of  the  parties  in  fixing 
the  amount  to  be  paid  on  the  repurchase,  and  as  from  the  bill,  answers 
and  other  facts  in  the  bill  and  papers  before  the  Court,  there  is  strong 
reason  to  believe  that  the  rent  was  fixed  at  "$10,000  00,  instead  of 
$8,000  00,  in  view  of  the  expectation  of  all  parties  that  this  advance 
would  be  made  and  the  complainant  get  the  benefit  of  it  under  his 
lease,  and  as  it  is  admitted  that  the  complainant  has  paid  the  $8,000  00 
for  the  rent  of  1872,  according  to  his  construction  of  the  amount  really 
intended  by  the  contract ;  we  are  of  the  opinion  that  the  facts,  as  Uiey 
appear  by  the  bill  and  answers,  and  by  the  proposition,  lease  and  bond, 
justify  the  Court  in  considering  the  complainant  to  have  made  out  such 
a  prima  facie  case  of  compliance  with  the  real  intent  of  the  lease  as 
to  authorize  an  injonetion  against  his  eviction  for  his  failure  to  pay  the 
$10,000  00,  instead  of  $8,000  00,  for  the  rent  of  1872,  and  that  the  in- 
junction against  his  eviction  should  be  continued  until  the  1st  of  Jan- 
uary, 1874,  provided  he  keep  the  property  insured,  as  agreed  upon, 
and  promptly  pay  $8,000  00  rent  for  1873,  in  quarterly  payments,  on 
the  1st  of  April,  July  and  October,  and  the  Slst  of  December,  1873, 
with  the  right  to  rebuy  at  the  end  of  1878,  as  provided  in  the  bond, 
leaving  the  real  truth  of  the  amount  of  the  rent  for  1872  and  1878,  as 
well  as  whether  the  transaction  of  September,  1871,  was  a  mortgage  or 
sale — the  question  of  usury  and  the  other  questions  made  to  be  finally 
settled  by  the  jury  on  the  trial. 

Mortgage.  Sale.  Conditional  deed.  Debtor  and  creditor. 
Injunction.  Before  Judge  Greene.  Newton  county.  At 
Chambers.    January  18th,  1873. 


ATLANTA,  JANUARY  TERM,  1873.        135 

Spence  et  aL  vs.  Steadman. 

Enoch  Steadman  filed  his  bill  against  D.  W.  Spenoe  and 
0.  S.  Porter,  alleging,  in  sabstance,  that  in  June,  1871,  he 
was  the  owner  of  a  large  property  in  Newton  county  worth 
$100,000  00,  consisting  of  land  on  which  was  a  cotton  fac- 
tory; that  he  was  considerably  in  debt;  that  his  debts  were 
pressing  and  he  was  desirous  to  raise  money ;  that  with  this 
view  he  made  a  written  proposal  to  defendants  to  sell  them  his 
property  at  050,000  00,  $40,000  00  to  be  used  for  paying  his 
debts,  and  $10,000  00  to  remain  in  defendants'  hands  to  be 
invested  in  new  machinery  under  his  order.  This  written 
proposal  stipulated  that  ooteraporaneous  with  the  sale,  defend- 
ants were  to  give  a  bond  to  resell  him  the  property  at  the  end 
of  1872  for  $50,000  00  cash,  and  to  lease  it  to  him  for  1872 
for  $10,000  00  rent,  payable  quarterly,  with  the  further  stipu- 
lation that  if  he  paid  the  rent  promptly,  he  was  to  have  the 
right  to  keep  the  property,  under  lease,  on  the  same  terms,  for 
1873,  and  that. the  right  to  rebuy,  in  that  event,  was  to  be 
extended.  It  was  further  stipulated  that  complainant  was  to 
keep  the  property  insured  for  $30,000  00  during  the  lease. 
The  bill  stated  that  the  defendants  accepted  the  proposition, 
and  that  on  the  19th  day  of  September  a  deed,  lease  and  bond 
were  executed  as  proposed,  the  deed  expressing  $40,000  00  as 
consideration ;  that  the  $40,000  00  was  not  paid  over  to  the 
complainant,  but  was  left  with  defendants  to  be  paid  to  cer- 
tain judgments,  etc.,  and  other  claims  pressing  complainant. 

The  bill  further  chained  that  the  whole  scheme  was  a 
mutual  device  to  loan  and  borrow  money  at  ill^al  interest 
and  avoid  the  usury  laws ;  that  such  was  the  intention  of 
complainant,  and  that  defendants  participated  in  this  purpose 
and  intent. 

The  bill  further  charged  that  defendants  had  not  paid  the 
money  to  his  debts,  as  they  agreed;  that  they  had  bought  up 
some  at  a  discount;  had  other  judgments  transferred  to  them- 
selves, and  were  about  to  levy  them  on  his  other  property. 

The  bill  further  charged  that  the  rent  was  fixed  at  $10,000, 
because  that  was  the  amount  of  the  interest  agreed  upon  for 
$50,000  00,  to-wit :  twenty  per  cent.   The  bill  further  charged 
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that  having  determined  not  to  increase  the  machinery  as  con- 
templatedy  he  had  never  ordered  it,  and  that  the  $10,000  00 
had  never  been  advanced  by  defendants,  as  contemplated.  The 
bill  also  showed  that  he  had  paid  $8,000  00  rent  for  1872, 
to-wit:  twenty  per  cent  on  $40,000  00,  but  that  defendants 
claimed  the  whole  $10,000  00,  and  were  threatening  to  ^ect 
him  as  a  tenant  holding  over,  unless  he  paid  the  same,  as  well 
as  insisting  that  his  right  to  rebuy,  or  lease  fer  another  year 
and  then  rebuy,  was  dependent  on  his  payment  of  the  whole 
of  the  said  $10,000  00  rent  each  year  promptly.  The  bill 
then  prayed  that  an  account  be  had  between  them  of  the  debt 
contracted,  the  usury  and  the  payment,  and  offered  to  pay 
what  might  be  found  really  due.  The  bill  also  prayed  that 
the  defendants  might  be  enjoined  from  ejecting  him  and  firom 
levying  any  fi.  fas.  defendants  might  control  on  any  of  the 
complainant's  property,  and  application  was  made  to  the 
Chancellor  for  an  injunction  until  the  final  hearing.  The 
Chancellor  called  on  defendants  to  show  cause,  and  they  an- 
swered. 

They  admitted  the  written  offer  of  complainant  to  sell, 
lease  and  rebuy,  but  positively  denied  that  there  was  any 
agreement  or  understanding  in  any  way  that  it  was  a  loan  of 
money ;  that  it  was  a  positive  sale,  just  as  stated  in  the  deed, 
lease  and  bond,  and  no  more  or  no  less;  denied  that  there  was 
any  intent  expressed  or  understood  that  it  was  a  loan  or  a  de- 
vice to  evade  the  usury  laws ;  denied  that  the  money  was  not 
paid,  but  set  up  that  either  on  the  day  of  the  transaction,  or 
soon  afterward,  they  had  fully  paid  the  $40,000  00,  dollar  for 
dollar,  to  the  complainant's  debts,  under  his  direction,  and 
according  to  the  agreement  at  the  time ;  that  they  had  paid 
the  debts,  dollar  for  dollar,  and  paid  only  such  debts  as  com- 
plainant had  directed,  and  that  such  debts  and  judgments  had 
been  settled  (not  transferred  to  them,)  and  turned  over  as  set- 
tled by  them  to  the  complainant,  and  they  set  forth  these  pay-* 
ments,  receipts,  etc.,  in  detail.  They  admitted  that  they  had 
now  in  their  control  certain  judgments  against  complainanti 
but  stated  that  ihesy  had  bought  them  with  their  own  fundsi 
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and  to  protect  their  property  thus  purchased,  and  insisted  that 
they  had  a  right  to  collect  them  from  complainant's  other 
property.  They  admitted  that  they  had  never  advanced  the 
$10,000  00  for  the  new  machinery,  but  said  they  had  been 
ready  to  do  it,  but  the  complainant  had  never  asked  for  it  by 
ordering  the  machinery.  They  denied  that  the  property  was 
worth  $100,000  00,  but  insisted  that  it  was  worth  little,  if 
any,  more  than  $40,000  00.  They  offered  several  affidavits, 
especially  that  of  the  scrivener  who  wrote  the  papers  sustain- 
ing the  answers,  as  to  the  £ict  that  a  sale,  and  not  a  mortgage 
or  security,  was  intended.  The  complainant  also  filed  affida- 
vits in  aid  of  his  charge  as  to  the  value  of  his  property,  as 
well  as  to  some  sayings  of  the  defendants,  to  the  fact  that  they 
did  not  want  the  property,  but  only  to  get  good  returns  for 
their  money  and  be  safe. 

The  Chancellor  granted  the  injunction  as  prayed,  and  the 
defendants  excepted. 

J.  J.  Floyd,  for  plaintiflfe  in  error. 

B.  H.  HrLL  &  Son  ;  Clark  &  Pace  ;  Speer  &  Stew- 
art, for  defendant. 

McCay,  Judge. 

A  sale  with  an  agreement  to  repurchase,  or  as  is  usually 
termed  a  conditional  sale,  though  nearly  allied  to  a  mortgage, 
is  yet  very  distinct  in  its  effect,  if  the  terms  of  the  condition 
be  not  complied  with.  By  the  strict  rules  of  the  common 
law  even  in  the  case  of  a  mortgage,  if  payment  was  not  made 
according  to  the  agreement,  the  estate  was  forfeited,  and  the 
title  remained  absolutely  in  the  mortgagee.  But  Courts  of 
equity,  taking  into  consideration  the  important  fact  that  it  was 
not  the  intent  of  the  parties  to  sell,  but  only  to  secure  the  pay- 
ment of  a  debt,  came  to  the  relief  of  the  mortgagor  and  gave 
him  the  right  of  redemption  even  after  condition  broken.  The 
fundamental  idea  of  the  doctrine  of  the  equity  of  redemption 
in  a  mortgagor,  was  that  it  was  not  the  intejit  of  the  parties  to 
sell  and  buy — that  the  transaction  was,  in  truth,  an  arrange- 
YoL.  zux.  9. 
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ment  to  secure  the  payment  of  money,  and  that  on  the  pay- 
ment of  the  money  due,  with  lawful  interest,  the  whole  in- 
tention of  the  parties  was  complied  with.  But  when  cases 
arose  in  which  it  appeared  that  the  loan  or  securitiy  of  monqr 
was  not  the  intent,  but  that  there  was  a  real  intent  to  sell  and 
fix  a  condition  of  repurchase,  which  might  or  might  not  be 
afterwards  performed  by  the  mortgagor,  all  the  foundation  for 
the  interference  of  equity  was  gone,  and  the  parties  were  nec- 
essarily left  to  their  contract  as  they  made  it.  In  reference 
to  a  conditional  sale.  Chief  Justice  Marshall,  in  Conway 
w.  Alexander,  7  Cranch,  237,  says:  "To  deny  the  power  of 
two  individuals  capable  of  acting  for  themselves,  to  make  a 
contract  for  the  purchase  and  sale  of  lands,  defeasible  by  the 
payment  of  money  at  a  future  day,  or  in  other  words,  with 
a  reservation  to  the  vendor  of  the  right  to  repurchase  the 
same  land  at  a  fixed  price  and  at  a  specified  time,  would  be 
to  transfer  to  the  Court  of  chanceiy,  in  a  considerable  de- 
gree, the  guardianship  of  adults  as  well  as  infants." 

Such  contracts  may  be  made  under  circumstances,  and  by 
words,  which  not  only  make  the  intent  plain,  but  show  that 
such  intent  was  the  natural  and  probable  course  for  the  seller 
to  take  under  the  circumstances.  It  is  unquestionably  some- 
times dijBScult  to  determine  what  was  the  real  intent.  Men 
having  money  to  lend,  or  debts  to  secure,  not  unnaturally  de- 
sire to  put  the  debtor  under  as  strict  and  heavy  tenns  as  they 
can  exact  from  his  necessities;  and  thus,  oft;en,  when  the  real 
intent  is  only  security,  they  obtain  instruments  having  all  the 
forms  of  a  conditional  sale.  It  is,  therefore,  a  settled  rale 
that  the  mere  form  of  the  paper — ^the  words  used — such  as 
purchase,  sale,  repurchase,  etc.,  if  the  real  intent  be  only  to 
secure  the  payment  of  money,  will  not  make  the  instrument 
other  than  a  mortgage :  4  Kent's  Com.,  144.  And  equitjr 
will  lean  to  the  construction  that  will  give  to  the  vendor  the 
right  to  redeem :  23  Pickering,  529.  In  6  Watts,  131,  Judge 
Gibson  says,  it  is  too  late  to  say  that  what  was  intended  to  be 
a  security  for  money  may  become  a  conditional  sale  by  the  acci* 
dental  form  of  the  transaction,  or  that  an  agreement  to  make 
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it  such^  in  de&alt  of  payment^  may  not  be  relieved  against^  or 
that  a  jury  are  not  the  proper  judges  of  the  intent." 

The  great  question  in  every  such  case  is^  what  was  the  in- 
tent of  the  parties?  We  are  very  clear,  from  the  answers  and 
affidamts  here,  that  it  was  the  intent  to  make  a  conditional 
sale — ^that  the  relation  of  debtor  and  creditor  did  not  at  any 
time  exist,  and  that  if,  at  the  end  of  the  first  or  second  year, 
Steadman  &il8  to  buy,  these  parties  have  no  remedy  against 
him.  If  the  property  burns  up,  if  the  dam  breaks,  if  Stead- 
man  refuses  to  insure  the  property,  the  whole  risk  is  on  the 
part  of  the  defendants.  Steadman  does  not  owe  them  a  dollar 
except  for  rent.  If  the  mills  should,  as  we  have  said,  get 
burned  up,  and  the  defendants  lose  in  any  way  the  insurance, 
which  at  best  is  only  three-fourths  of  the  value,  they  have  no 
right  to  go  on  Steadman  for  any  debt  but  the  rent.  In  &ct, 
the  relation  of  debtor  and  creditor  does  not  and  never  did 
exist  between  them.  Now,  if  this  is  a  mortgage  as  to  Stead- 
man, it  is  a  mortgage  as  to  the  defendants,  and  he  owes  them 
the  amount  of  their  payments  with  interest.  It  seems  to  us 
that  all  the  facts  indicate  that  such  was  not  the  intent  of  the 
parties.  There  was  a  better  way  to  secure  money  than  that. 
Some  of  their  money  was  already  better  secured.  They  had 
judgments  for  it,  and  it  was  easy  to  put  their  whole  payment 
in  that  shape  by  paying  and  taking  a  transfer  of  the  other 
judgments  which  their  money  discharged. 

As  a  matter  of  course,  we  do  not  say,  or  undertake  to  say, 
what  a  juiy  may  find  in  the  proof  as  it  will  be  made  on  the 
trial.  The  question  of  intention  is  one  of  &ct,  to  be  decided 
from  all  the  circumstances,  including  the  papers.  It  is  im- 
possible to  lay  down  any  accurate,  rigid  rule  by  which  to  as- 
certain the  motives  of  the  parties.  They  are  to  be  gathered 
from  all  the  circumstances.  Even  the  papers  are  open  to 
contradiction  by  parol,  though  in  this  State,  if  the  possession 
has  changedy  a  deed  absolute  on  its  face  cannot  be  shown  to 
be  a  mortgage,  unless,  indeed,  firaud  in  its  procurement  is  the 
issue:  See  Revised  Code,  3756. 

In  this  case  Steadman  remained  in  possession,  for  if  the  real 
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intent  was  only  to  secare  the  payment  of  the  money  which 
these  defendants  advanced  to  take  up  the  execations,  or  which 
was  due  them  on  the  executions  they  held,  and  which  they 
entered  satisfied,  we  do  not  think  the  putting  the  interest  in 
the  shape  of  rent,  and  the  agre^nent  that  Steadman  should  be 
the  tenant  of  the  defendants,  would  chai^  the  possession.  A 
lease  is  consistent  with  the  relation  of  mortga^r  and  mort* 
gagee.  Hence  a  lease  does  not  change  a  mortgage  to  a  condi- 
tional sale:  See  Kunkle  vs.  Wolfersberger,  8  Watts,  131. 
And  we  diink  that  section  of  the  Code,  denying  the  right  of 
showing  by  parol  that  an  absolute  deed  was  intended  as  a 
mortgage,  when  the  deed  is  accompanied  by  the  possession  of 
the  property,  means  an  actual  possession,  and  not  that  sort  of 
possession  which  consists  in  agreeing  to  hold  possession  for 
the  grantee  in  the  deed.  The  statute  evidently  recognizes  the 
formal  change  of  possession  as  an  ac^  indicating  on  the  part 
of  the  grantor  in  the  deed,  by  the  deliberate  abandonment  of 
his  own  possession,  that  his  agreement  is  fully  expressed  in 
the  deed.  The  consent  to  be  the  tenant  of  the  grantee  is  only 
another  term  of  the  agreement,  and  is  not  an  act  in  furiher^ 
once  and  in  pursuance  of  the  agreement  indici^g  that  it  is 
in  truth  what  it  purports  to  be. 

As  we  have  said,  the  whole  question  is  one  of  intent.  If 
Steadman's  account  of  the  transaction,  as  contained  in  the 
charges  in  the  bill,  be  the  true  one,  the  intent  was,  doubtless^ 
a  mere  device  to  secure  money  and  to  get  illegal  interest  But 
if  the  answers  of  the  defendants,  and  the  decided  weight  of 
the  afiEldavits,  state  the  truth  of  the  case,  then  it  was  almost 
certainly  a  conditional  sale.  The  form  of  the  papers,  the  words 
used,  the  acts  of  the  parties  at  the  time,  as  the  absence  of  any 
evidence  of  debt  as  a  note  or  bond,  the  satisfection  of  the  judg- 
ments, the  taking  of  receipts  firom  Steadman,  the  want  of  any 
great  disparity  between  the  real  value  and  the  amount  paid  by 
the  defendants,  and  the  strong,  decided,  positive  statements  of 
the  answers,  and  the  affidavit  of  the  scrivner  who  wrote  the 
pkpers,  are,  so  far  as  the  issue  of  injunction  or  no  injunction  is 
concerned,  very  strong  in  fevor  of  a  conditional  sale. 
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On  the  other  hand^  there  is  really  nothing  bat  the  state- 
ments of  the  complainant  and  the  general  suspicion  which^  in 
the  nature  of  things^  must  attach  to  all  such  transactions. 
The  strongest  view  of  the  case  for  the  defendants  is,  to  our 
mind,  the  evident  intent  that  the  right  to  repurchase  is  op- 
tional with  Bteadman.  He  may  buy  back,  if  he  pleases ;  or 
if  he  pleases,  he  may  not. 

If,  at  the  end  of  the  first  or  second  year,  the  property  is  still 
worth  the  money,  and  he  is  able,  he  has,  by  the  bargain,  the 
right  to  repurchase ;  but  if  the  property  has  depreciated,  or  if 
he  thinks  he  can  do  better  in  some  other  way  with  his  money, 
he  can  let  it  alone.  Even  Steadman,  himself,  does  not,  in  his 
own  statements,  say  or  pretend  that  the  intent  was  otherwise 
than  this.  If  this  was  the  truth  of  the  transaction — if  it  was, 
in  &et,  simply  a  contract  of  sale,  with  a  rightj  an  option  in 
Steadman  to  rebuy,  with  no  corresponding  right,  either  ex- 
press or  implied,  in  the  other  parties  to  insist  on  the  repay- 
ment of  the  money — ^then  it  was  not  a  mortgage.  We  do  not 
mean  that  there  shall  be  an  express  stipulation  of  this  right 
to  the  lender.  If  the  facts,  the  nature  of  the  transaction  in- 
dicates it,  that  would  be  sufficient.  There  may  be,  too,  when 
the  case  comes  to  a  trial,  something  added  by  the  proof  to  the 
charges  in  the  bill,  that,  whether  there  was  any  agreement  in 
terms  of  a  loan  or  not,  the  real  intent  of  the  whole  transac- 
tion was  to  evade  the  usury  laws ;  not  to  make  a  mortgage,  in 
terms,  either  in  writing  or  by  parol,  but  to  violate  the  law 
against  usury,  and  thus  bring  the  transaction  within  the  usury 
law,  so  as  to  make  it  void. 

But  as  the  bill,  answers  and  affidavits  now  before  us  make 
the  case,  it  seems  to  us  almost  impossible  to  escape  the  conclu- 
sion that  the  intent  was  to  sell  and  to  buy,  giving  to  Steadman 
the  right  to  rebuy.  He  had  a  right  to  make  such  a  bargain, 
if  he  pleased.  If,  with  his  eyes  open  to  the  risk  he  was  run- 
ning, he  did,  in  fact,  sell  hb  property,  then  rent  it,  intending 
or  giving  the  others  to  believe  that  he  intended,  in  reality,  to 
sell,  and  to  reserve  the  right  to  rebuy  if  he  saw  fit,  he  has 
made  his  own  bed  and  must  lie  down  under  it     As  we  have 
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said^  under  the  evidence  before  us,  that  appears  to  have  been 
the  intent  of  both  parties,  and  for  this  reason,  we  think  the 
injunction  ought  not  to  have  been  granted,  as  prajed  for. 

As  to  the  executions  sought  to  be  enjoined,  the  answers  are 
so  positive,  decided  and  specific  (and  there  is  nothing  in  any 
of  the  affidavits  contrary  to  them,)  that  unless  the  rule  that 
the  defendant  is  entitled  to  the  benefit  of  his  answer  in  the 
granting  or  dissolving  an  injunction  is  to  be  entirely  disre- 
garded, we  see  no  reason  for  the  injunction.  All  the  monqrs 
covered  by  the  original  trade  are  fully  accounted  for  by  re- 
ceipts under  the  complainant's  own  hand,  and  the  ownership 
of  these  Ji.  fas.  seems  almost  without  question  to  be  in  the 
defendants,  by  purchase  and  transfer,  entirely  independent  of 
the  contract  originally  made.  We  think  the  injunction  as  to 
these  Ji,  fas.  is  entirely  improper,  and  that  there  is  nothing 
in  any  of  the  fiictB  appearing  at  the  hearing  to  justify  the 
Court  in  staying  the  regular  process  of  the  law,  as  to  them, 
however  hard  it  may  be. 

We  think,  however,  there  is  ground  for  an  injunction.  It 
is  very  apparent  that  the  defendants  have  avowed  their  inten- 
tion to  insist  on  the  payment  of  the  full  $10,000  00  rent.  And 
if  complainant  &ils  to  pay  that,  they  have  given  him  notice 
that  they  will  treat  the  condition  as  broken.  Perhaps,  by  the 
strict  letter  of  the  contract,  they  are  right,  but  one  cannot  but 
feel,  on  the  reading  of  the  contract  itself,  that  the  additional 
machinery  to  be  bought  with  the  $10,000  00  was  a  large  in* 
gredient  of  the  rent  That  money  has  not,  in  fact,  been  paid. 
The  defendants  still  have  that  money,  and  the  complainant 
has  not  got  the  benefit  of  it.  And,  whilst  we  have  some 
doubt  of  the  power  of  a  Court  to  interfere,  yet,  under  the  cir- 
cumstances, we  think  the  defendants  ought  to  be  restrained 
from  insisting  on  more  rent  for  1872  than  has  already  been 
paid ;  at  least,  that  he  be  not  allowed  to  take  possession  for 
non-compliance  with  the  conditions  until  a  jury  can,  on  r^ 
ular  proof  by  both  parties,  pass  upon  the  issue. 

Judgment  reversed,  with  instructions. 
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LoYD  G.  Bowers,  plaintiff  in  error  vs.  William  M.  An- 
derson, administrator,  defendant  in  error. 

• 

In  a  parol  contract  by  an  agent  for  the  purchase  of  ninety-two  bales  of 
cotton  then  packed  and  pointed  oat,  at  a  stated  price  per  pound,  es- 
timating the  bales  at  five  hundred  pounds  each,  subject  to  correction, 
on  weighing,  it  was  also  verbally  agreed  that  the  seller  should  haul 
the  cotton  to  a  certain  place  for  the  buyer ;  that  if  it  was  burned  it 
should  be  the  loss  of  the  buyer ;  that  the  agent  need  not  pay  the  money, 
but  hold  it  for  the  buyer  to  check  on  as  he  might  want  it,  and  no  act 
was  done  by  either  party  as  to  the  payment  or  delivery,  and  the  seller 
afterwards  refused  to  deliver  the  cotton,  and  the  agent  returned  the 
money  to  his  principal : 

Eeldf  That  this  did  not  make  a  case  of  actual  receipt  by  the  buyer,  or  of 
payment,  as  required  by  the  17th  section  of  the  statute  of  frauds,  so 
as  to  render  the  seller  liable  in  an  action  of  trover  for  the  cotton.    No 
merely  verbal  stipulations  in  the  contract,  and  as  part  of  the  contract, 
are  sufficient  to  take  it  out  of  the  statute. 

Statute  of  frauds.  Sale.  Part  performance.  Delivery. 
Before  Judge  Alexander.  Pulaski  Superior  Court.  April 
Term,  1872. 

Loyd  G.  Bowers  brought  trover  against  William  W.  Mayo 
for  ninety-two  bales  of  cotton,  of  the  value  of  $20,500  00. 
The  defendant  pleaded  the  general  issue  and  the  statute  of 
firauds. 

Fending  the  litigation  the  defendant  died,  and  Anderson, 
his  administrator,  was  made  a  party. 

The  facts  wer^Rs  follows :  In  May,  1862,  John  M.  Kibbee, 
as  the  agent  of  •the  plaintiff,  went  to  Mayo's  residence,  at  his 
instance,  for  the  purpose  of  purchasing  some  cotton.  They 
agreed  upon  the  terms.  The  cotton  was  packed  and  pointed 
oat,  making  ninety-two  bales,  each  bale  being  estimated  as  of 
five  hundred  pounds  weight.  Any  variance  from  this  esti- 
mate was  to  be  adjusted  when  the  cotton  was  weighed,  ^he 
cotton  was  to  remain  where  it  was  at  the  gin-houses,  under 
Mayo's  care,  free  of  storage,  until  hauled  away,  at  plaintiff's 
risk.  Eibbee  stated  that  if  it  was  burned  on  the  night  of  the 
sale,  it  would  be  plaintiff's  loss.    The  price  agreed  upon  was 
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seven  and  a  half  cents  per  pound.  Kibbee  offered  the  money 
to  Mayo,  but  the  latter  requested  him  to  keep  it  subject  to  his 
check,  as  he  did  not  like  to  keep  so  much  money  at  home. 
The  plaintiff  was  at  once  notified  by  Kibbee  of  the  purchase, 
and  had  the  cotton  insured.  The  cotton  was  sampled  before 
the  purchase  and  would  class  '^low  middling.''  It  was  also 
agreed  that  if  the  cotton  should  remain  in  the  possession  of 
Mayo  until  his  crop  was  laid  by,  he  would  haul  it  to  Haw- 
kinsville  free  of  charge,  otherwise  the  plaintiff  was  to  pay 
for  the  hauling.  Upon  demand,  Mayo  refused  to  deliver  the 
cotton.  Kibbee  returned  the  money  which  was  to  be  paid  for 
it  to  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial  upon  the  following,  amongst  other 
grounds: 

1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  Court  erred  in  charging  the  jury  "that 
the  general  rule  of  law  applicable  to  the  title  to  personal 
property  under  a  sale,  is  this :  Where  the  plaintiff  claims 
title  to  goods  under  a  sale,  and  a  question  is  made  as  to  the 
time  when  the  property  passed,  it  will  be  material  for  him  to 
prove  that  everything  that  the  seller  had  to  do  was  already 
done,  and  that  nothing  remained  to  be  done,  but  to  take  away 
the  specific  goods.  They  must  have  been  weighed  or  meas- 
ured and  specifically  designated,  and  set  apart  by  the  vendor, 
subject  to  his  control,  the  vendor  remaining  at  most  a  mere 
bailee." 

The  motion  for  a  new  trial  was  overruled  and  the  plaintiff 
excepted. 

S.  Hall;  Hansell  &  Hansell;  Jackson,  Nisbbt  & 
Bacon;  C.  C.  Kibbee,  for  plaintiff  in  error. 

Lanieh  &  Anderson,  for  defendant 
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Trippe,  Judge. 

It  is  not  necessary  to  the  decision  of  this  caae  to  determine 
Mrhether  the  charge  of  the  Court  was  or  was  not  strictly  accu- 
rate and  correct.  There  are  many  decisions  going  that  &r 
and  which  state  the  principle  as  given  by  Judge  Alexander: 
Hanson  vs.  Meyer^  6  East.  K.,  614;  Wallace  vs.  Breeds^  13 
IbicL,  522;  Sinmions  vs.  Swift,  5  B.  &  C,  857;  Barrett  vs. 
Goddard,  3  Mason,  112;  Allman  vs.  Davis,  2  Iredell,  12; 
and  Mr.  Selwyn  aflBrms  the  rule  to  be  as  drawn  from  White- 
house  vs.  Frost,  12  East,  614,  that  if  anything  remains  to  be 
done  on  the  part  of  the  seller  as  between  him  and  the  buyer 
to  ascertain  the  price,  quantity  or  individuality  of  the  goods 
before  delivery,  a  right  of  property  does  not  attach  in  the 
buyer. 

The  rule  as  stated  has  been  quite  strongly  questioned  by  a 
a  writer  in  1  American  Law  Eeview,  413-431  and  authorities 
quoted,  and  reasons  given  why,  as  it  is  claimed,  the  principle 
has  been  too  broadly  announced.  I  am  not  inclined  to  join 
issue  with  the  positions  assumed  in  the  article  referred  to 
nor  is  it  necessary  that  it  should  be  done.  It  may  be  true, 
that  there  may  be  cases  where  the  property  passes  without  a 
delivery — ^without  the  weight  being  ascertained  or  without 
the  aggr^ate  price  being  ascertained,  but  it  must  appear  to  be 
the  intention  of  the  parties;  the  goods  must  be  ascertained, 
there  must  be  a  valuable  consideration  and  the  contract  must 
satisfy  the  statute,  either  by  part  or  entire  payment,  or  earnest, 
or  by  acceptance  and  delivery  of  part  or  the  whole,  or  by  a 
writing  duly  signed.  But  the  question  here  turns  on  another 
point. 

This  case  was  founded  on  a  contract  alleged  to  have  been 
made  in  1862,  before  the  Code  went  into  operation,  so  that  it 
is  to  be  decided  under  a  construction  of  the  17th  section  of  tlie 
statute  of  frauds.  It  is  not  intended  by  this  to  intimate  that 
the  case  would  be  diSerent  if  it  arose  under  the  provisions  of 
the  Code,  but  to  assert  it  to  be  just  what  it  is,  a  case  controlled 
bj  the  statute  of  frauds.    The  17th  section  of  that  statute  re- 
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quires  that  a  contract  for  the  sale  of  goods  for  the  price  of 
£10  or  upwards,  in  order  to  convey  the  title  to  the  goods,  must 
be  accompanied  with  proof,  either  that  part  of  the  goods  sold 
has  been  accepted  and  actually  received^  or  that  something  has 
been  given  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  that  a  note  or  memorandum,  in  writing,  of  the  bar- 
gain must  be  signed  by  the  parties  to  be  charged  by  the  con- 
tract or  their  agents :  Benjamin  on  Sales,  68.  The  intent 
of  the  statute  was  to  prevent  the  enforcement  of  contracts 
above  a  certain  value,  unless  the  defendant  could  be  shown 
to  have  executed  the  alleged  contract  by  partial  performance, 
as  manifested  by  part  payment,  or  part  acceptance,  or  unless 
his  signature  to  some  written  note  or  memorandum  of  the 
bargain — not  to  the  bargain  itself — could  be  shown :  /6iA, 
147.  Or,  in  other  words,  the  rule  may  be  said  to  be  that,  in 
order  to  make  such  a  parol  contract  binding,  so  as  to  pass 
title,  there  must  be  something  beyond  the  mere  words  of  the 
contract  To  hold  that  the  statute  could  be  satisfied  by  the 
parties  to  the  contract  verbally  stipulating  in  the  contract  and 
as  part  of  it,  that  the  goods  should  be  considered  as  held  by 
the  seller  as  bailee  for  the  purchaser,  or  that  the  price  should 
remain  with  the  buyer  as  the  depositary  of  the  seller,  would 
destroy  its  whole  virtue.  It  would  allow  a  contract  to  be  en- 
forced which  at  last  would  only  exist  in  words,  the  words  that 
made  it,  without  an  act  by  either  party  towards  its  perform- 
ance, or  without  a  line  of  writing  to  prove  it.  The  statute 
requires  one  or  the  other. 

It  has  been  often  stated  as  being  now  finally  determined 
that  the  goods  may  remain  in  the  possession  of  the  seller,  if  he 
assume  a  changed  character,  and  yet  be  actually  received  by 
the  buyer ;  that  it  may  be  agreed  that  the  seller  shall  cease  to 
hold  as  owner,  and  shall  assume  the  character  of  bailee  or 
agent  of  the  purchaser,  thus  converting  the  possession  of  the 
seller  into  that  of  the  buyer  through  his  agent.  This  is  so 
laid  down  by  Mr.  Benjamin  in  his  work  already  quoted  firom, 
page  130. 

On  examining  the  cases  referred  to,  it  will  be  found  that 
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there  was  something  in  nearly  every  one  besides  the  mere 
verbcd  agreement  of  the  parties  that  the  seller  should  assume 
a  changed  character.  There  was  an  act  done  or  performed  by 
one  or  the  other  of  the  parties,  or  by  both,  which  formed  a 
marked  feature  in  the  transaction. 

The  first  case  referred  to  is  Chaplain  vs.  Bogers,  1  East., 
195,  where  it  was  held  that  a  stack  of  hay  remaining  on  the 
vendor's  premises  was  actually  received  by  the  purchaser ;  but 
this  was  on  the  ground  that  the  buyer  had  re*sold  a  part  of  it 
to  another  person,  who  had  taken  away  the  part  so  purchased 
by  him. 

In  Beaumont  vs.  Brengeri,  5  C.  B.,  201,  the  defendant  had 
bought  a  carriage,  which  remained  in  the  plaintiff's  shop  by 
request  of  defendant.  The  plaintiff  had  a  verdict,  but  it  was 
in  evidence  that  defendant  had  ordered  certain  alterations 
made — had  sent  for  the  carriage  and  took  a  drive  in  it,  after 
telling  plaintiff  he  intended  to  take  it  out  a  few  times  so  as  to 
make  it  pass  for  a  second  hand  carriage  on  exportation.  The 
decision  was  put  on  the  ground  that  the  defendant  had  as- 
Bumed  to  deal  with  it  as  his  own,  had  accepted  it,  although  it 
had  been  sent  back  and  left  in  plaintiff's  shop. 

So  it  will  be  found  in  most,  if  not  all,  of  the  cases  which 
are  referred  to  in  support  of  the  broad  proposition,  as  stated 
above,  that  there  was  something  more  than  a  mere  verbal 
agreement  as  to  the  character  in  which  the  seller  was  to  hold 
the  property.  The  case  generally  cited  as  the  leading  one  on 
this  point  is  Elmore  vs.  Stone,  1  Taunt.,  458.  There  the  pur- 
chaser of  horses  from  a  dealer  left  them  with  the  dealer  to  be 
kept  at  livery  for  the  buyer.  Sir  James  Mansfield,  deliv- 
ering judgment,  held  that  as  soon  as  the  dealer  had  consented 
to  keep  the  horses  at  livery,  his  possession  was  changed,  and 
from  that  time  he  held,  not  as  owner,  but  as  any  other  livery 
stable  keeper.  In  this  case,  the  fact  was  that  the  seller  kept 
both  a  sale  and  a  livery  stable,  and  in  compliance  with  the 
request  of  the  buyer,  transferred  the  horses  from  the  sale 
stable  to  the  livery  stable.  It  is  true  it  is  stated  in  the  judg- 
ment that  this  &ct  did  not  affect  the  case ;  but  strike  it  out, 
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and  it  is  difficult,  if  not  impossible,  to  sustain  the  decision  on 
principle  or  authority.  And  the  case  has  been  doubted  in 
Howe  V8.  Palmer,  3  B.  &  A.,  324,  and  Proctor  vs.  Jones,  2 
C.  &  P.,  534,  and  subsequent  decisions  have  virtually  ovet- 
ruled  it. 

The  case  of  Walker  vs,  Nussey,  16  M.  &  W.,  302,  was 
this :  An  agreement  for  the  purchase  of  goods,  exceeding  £10 
in  value,  was  made,  with  the  understanding  and  as  part  of 
the  contract,  that  the  vendor  should  deduct  from  the  price  the 
amount  g£  a  debt  due  by  him  to  the  purchaser.  The  vendor 
then  sent  the  goods  to  the  purchaser,  with  an  invoice,  chai^ 
ing  him  with  the  price,  £20  18«.  lid,  under  which  was  writ- 
ten, ^^By  your  account  against  me,  £4  14«.  lid"  The  pur- 
chaser returned  the  goods  as  inferior  to  sample.  It  was 
contended  on  behalf  of  the  vendor,  who  brought  an  action  for 
goods  sold  and  delivered,  that  this  credit  of  £4  14«.  lid  was 
a  part  payment  of  the  price,  sufficient  to  take  the  case  out  of 
the  statute :  Held,  Not  to  be  so.  Piatt,  B.,  said,  '^  You  rely 
on  part  of  the  contract  itself  as  being  part  performance  of  it'' 
Pollock,  C.  B.,  said,  "  Here  was  nothing  but  one  contract ; 
whereas,  the  statute  requires  a  contract,  and  if  it  be  not  in 
writing,  something  besides.''  Parke,  B.,  and  Alderson,  B., 
also  added  statements  equally  as  clear  and  strong,  all  showing 
their  unanimous  opinion  that  no  mere  words  in  a  contract,  and 
which  are  part  of  it,  will  satisfy  the  statute.  Indeed,  if  that 
could  be  done,  the  statute  for  all  beneficial  purposes  might  as 
well  be  stricken  fix>m  the  book. 

I  will  refer  to  but  one  more  case — ^that  of  Shinohr  t»« 
Houston,  1  Comstock,  261.  It  seems  to  have  been  thoroughly 
considered,  having  gone  up  to  the  Court  of  Appeals  of  New 
York,  from  a  decision  of  the  Supreme  Court,  which  last  is 
reported  in  1  Denio,  48.  The  judgment  of  the  Supreme 
Court  was  reversed,  Bbokson,  Judge,  who  had  presided  as  one 
of  the  Judges  in  the  Supreme  Court  and  who  concurred  ia 
the  first  decision,  now  concurring  in  overruling  it.  It  was 
held,  'Hhat  to  constitute  a  delivery  and  acceptance  of  goods 
such  as  the  statute  requires,  something  more  than  mere  words 
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is  necessary.  Superadded  to  the  language  of  the  contract 
there  most  be  some  act  of  the  parties  amounting  to  a  trans- 
fer of  the  possession  and  an  acceptance  thereof  by  the  buyer." 
Gardner,  Judge,  said,  "The  declarations  relied  upon  as  evi- 
dence of  a  delivery  and  acceptance,  constitute  a  part  of  the 
contract,  and  of  course  are  obnoxious  to  all  the  evils  and  every 
objection  against  which  it  was  the  policy  of  the  law  to  pro- 
vide." Bronson,  Judge,  said,  "Mere  words  of  contract,  un- 
accompanied by  any  act,  cannot  amount  to  a  delivery.  To  hold 
otherwise,  would  be  repealing  the  statute."  Gardner,  Judge, 
said,  "  So  fiir  as  I  have  been  able  to  look  into  the  numerous 
cases  that  have  arisen  under  the  statute,  the  controlling  prin- 
ciple to  be  deduced  from  them  is,  that  when  the  memorandum 
is  dispensed  with  the  statute  is  not  satisfied  with  anything 
but  unequivocal  acts  of  the  parties;  not  mere  words  that  are 
liable  to  be  misunderstood  and  misconstrued,  and  dwell  only 
in  the  imperfect  memory  of  witnesses.  The  question  has 
been,  not  whether  the  words  used  were  suflSciently  strong  to 
express  the  intent  of  the  parties,  but  whether  the  a^cts  con- 
nected with  them,  both  of  seller  and  buyer,  were  equivocal  or 
unequivocal."  Numerous  other  decisions  are  to  the  same 
effect,  but  the  above  with  the  extracts  given  are  sufficient. 

We  find  nothing  in  the  record  which  shows  any  contract 
between  these  parties  but  a  verbal  agreement.  There  is  not 
an  act  of  either  party  proven  in  connection  with  that  contract, 
showing  performance  or  part  performance — nothing  showing 
payment  or  delivery  and  acceptance,  except  what  is  part  of  the 
verbal  contract  itself,  and  which  was  done  by  words.  The 
purchaser,  it  is  true,  insured  the  cotton,  but  that  was  an  act 
of  his  own,  not  by  the  direction  or  knowledge  of  the  seller. 

It  is  not  necessary  to  notice,  in  this  connection,  the  doctrine 
of  constructive  delivery,  such  as  where  the  seller  by  some  act 
relinquishes  his  dominion  over  the  property  and  puts  it  in  the 
power  and  control  of  the  buyer.  For  instance,  the  delivery 
of  the  key  of  a  store-room  or  warehouse,  or  other  place  where 
the  goods  are  deposited,  or  directing  a  bailee  who  has  the 
goods  in  possession  to  deliver  them  to  the  buyer,  and  which, 
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by  the  assent  of  the  bailee  and  the  purchaser,  are  thenqe  held 
as  the  property  of  the  new  owner.  In  such  cases  there  is,  in 
addition  to  the  words  of  the  bargain,  an  act  of  both  partieSi 
by  which  the  dominion  over  the  goods  is  transferred  fit>mthe 
seller  to  the  bnyer.  Bnt  here  there  was  no  delivery,  actoal  or 
symbolical. 

Upon  the  whole,  whether  the  charge  of  the  Court  was  or 
was  not  strictly  accurate,  there  is  no  evidence  in  the  record  to 
take  the  case  out  of  the  statute,  and  the  verdict  was  a  1^ 
necessity  under  the  testimony. 

Judgment  affirmed. 
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Pbcshnt— HIRAM  WARNER,  Chief  Justicb. 

H.  K.  McCAY,  IjTjDOEa 

ROBERT  P.  TRIPPE,  /J^doss. 


West  Ein)  and  Atianta  Street  Eailhoad  Company, 
plaintiff  in  error,  vs.  Atlanta  Street  Railroad  Com- 
pany, defendant  in  error, 

2.  Where  a  charter,  granted  by  the  General  Assembly  to  a  private  cor- 
poration, is  silent  aa  to  the  time  of  its  continuance,  it  will  expire  thirty 
years  from  its  date. 

2.  It  is  a  well  established  rule  of  law  that  an  exclusive  grant  in  deroga- 
tion of  common  rights,  as  well  as  in  all  cases  in  which  exclusive  rights 
are  claimed  under  a  legislative  grant  to  a  corporation,  that  such  grant 
shonld  be  strictly  construed,  and  that  nothing  is  to  be  intended  beyond 
the  express  words  contained  in  it. 

8.  On  the  23d  of  February,  1866,  the  General  Assembly  of  this  State 
passed  an  Act  incorporating  the  Atlanta  Street  Railroad  Company. 
By  the  2d  section  of  said  Act  it  is  declared,  '*  That  said  company  shall 
have  exclusive  power  and  authority  to  survey,  lay  out,  construct  and 
equip,  use  and  employ,  street  railroads  in  the  city  of  Atlanta,  subject 
to  the  approval  of  the  City  Council  thereof,  for  each  route  selected,  first 
had  and  obtained,  before  the  work  thereon  shall  be  commenced : 
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Held,  That  there  are  no  words  in  this  charter  which  grants  to  the  eom- 
plaiuant's  company  the  anconditional,  exdosiTe  power  and  anthority 
to  construct  and  use  street  raiht»ds  in  all  of  the  streets  of  the  city  of 
Atlanta,  but  that  the  grant  is  limited  and  restricted  to  each  route  that 
may  be  selected  by  the  company  tn  the  streets  of  the  city  of  Atlaata, 
which  shall  be  improved  by  the  City  Coancil  thereof. 

4.  The  complainant  cannot  derive  any  benefit  from  the  generaTordinanco 
of  the  City  Coancil,  granting  anthority  to  its  company  to  conatrad 
street  railways  on  any  street  in  the  city,  and  across  the  bridge  on 
Broad  street,  becaase  that  ordinance  is  roid,  not  having  been  passed 
in  parsaance  of  the  reqairements  of  the  charter,  as  there  had  been  no 
ronte  for  a  street  railway  selected  by  the  company  and  sobmitted  to 
the  City  Coancil  for  its  approval  on  any  street  in  the  city,  as  prescribed 
by  the  charter  of  the  company,  and  until  that  had  been  done  the  City 
Coancil  had  no  power  or  anthority  under  the  charter  to  give  its  ap- 
proval in  advance  before  any  roate  had  been  selected  by  the  company 
and  sobmitted  for  its  approval. 

5.  The  laws  which  exist  at  the  time  and  place  of  the  making  of  a  con- 
tract, enter  into  and  form  a  part  of  it, 

6.  Where  exclusive  authority  is  vested  by  the  General  Assembly  in  a 
private  corporation  by  its  charter,  under  the  general  law  of  the  State, 
said  body  retains  the  power  to  modify  or  restrict  said  exclusive  grant. 

7.  The  power  to  withdraw  an  entire  franchise  necessarily  includes  the 
power  to  modify  or  restrict  the  exercise  of  it. 

8.  An  affirmative  statute  is  a  repeal  by  implication  of  a  precedent  affirm- 
ative statute,  so  far  as  it  is  contrary  thereto. 

Injunction.  Corporations.  Charter.  Statute  of  limita- 
tions. Construction  of  statutes.  Laws.  Repeal.  Contracts. 
Before  Judge  Hopkins.  Fulton  County.  At  Chambers. 
Julj  30th,  1873. 

For  the  &ctB  of  this  case,  see  the  decision. 

B.  F.  Abbott;  Clabk  &  Goss,  for  plaintiff  in  error. 

B.  H.  Hill  &  Son,  &r  defendant. 

"Warneb,  Chief  Justice. 

* 

This  was  a  bill  filed  bj  the  complainant  against  the  defend* 
ant,  prajring  for  an  injunction  to  restrain  the  defendant  from 
constructing,  equipping  or  operating  any  street  railway  in  any 
street  of  the  city  of  Atlanta.    On  hearing  the  motion  on  the 
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biU^  answer  of  defendant  and  exhibits  attached  thereto,  the 
presiding  Judge  granted  the  injunction  prayed  for.  Where- 
upon, the  defendant  excepted. 

On  the  23d  day  of  February,  1866,  the  Qeneral  Assembly 
of  this  State  passed  an  Act  incorporating  the  Atlanta  Street 
Baihoad  Company.  By  the  second  section  of  said  Act  it  is 
declared,  '^That  said  company  shall  have  exclusive  power  and 
authority  to  survey,  lay  out,  construct  and  equip,  use  and  em- 
ploy street  railroads  in  the  city  of  Atlanta,  subject  to  the  ap- 
proval of  the  City  Council  thereof,  for  each  route  selected  first 
had  and  obtained,  before  the  work  thereon  shall  be  com- 
menced.^' This  charter  being  silent  as  to  the  time  of  its  con- 
tinuance, it  will  not  expire  until  thirty  years  from  its  date: 
Code,  section  1677. 

On  tiie  26th  dav  of  August,  1872,  the  General  Assembly 
passed  an  Act  incorporating  the  West  End  and  Atlanta  Street 
Bailroad  Company.  By  the  3d  section  of  that  Act  it  is  de- 
clared, "  That  said  company  shall  be  entitled  to  all  the  powers 
and  privil^es  of  the  Atlanta  Street  Bailroad  Company,  and 
subject  to  the  same  liabilities  and  restrictions.'^  That  is  to 
say,  the  West  End  and  Atlanta  Street  Bailroad  Company 
shall  have  the  exclusive  power  and  authority  to  survey,  lay 
out,  construct  and  equip,  use  and  employ,  street  railroads  in 
the  city  of  Atlanta,  subject  to  the  approval  of  the  City  Coun- 
cil thereof,  for  each  roiUe  selected,  first  had  and  obtained,  before 
the  work  thereon  shall  be  commenced.  It  will  be  noticed 
that  neither  company  has  the  exclusive  power  and  authority, 
under  the  respective  charters,  to  construct  and  use  any  street 
railroads  in  the  city  of  Atlanta,  until  the  route  has  first  been 
selected  by  it  and  approved  by  the  City  Council  thereof. 

The  complainant  alleges  that  it  has  already  in  operation 
eight  miles  of  street  railroad  at  a  cost  of  $140,000  00,  but 
does  not  allege  on  what  streets  or  routes  the  same  have  been 
selected  or  located,  nor  is  it  allied  that  any  particular  street 
or  route  has  been  selected  by  it  for  a  street  railroad  in  the 
city  and  been  approved  by  the  City  Council,  as  required  by 
its  charter.  It  is  true,  the  complainant  allies  that  before 
You  xijx.  10. 
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oammencing  work  on  aaid  streets,  it  made  an  applicstion  to  the 
City  Coandl  of  said  city  for  their  approvaly  aooordii^  to  the 
terms  of  the  charter,  and  said  cify  did  approve  the  same  in 
the  following  words^  which  is  a  copy  of  the  oidinance  of  the 
City  Council:  '^ Authority  is  hereby  granted  to  the  AtUnta 
Street  Railroad  Company  to  construct  street  railways  on  aoy 
street  in  the  city,  and  across  the  bridge  on  Broad  street/'  On 
the  27th  June,  1873,  the  defendant  petitioned  the  City  Cooo- 
cil  to  allow  it  to  construct  and  use  a  street  railroad  in  the  ciiy 
of  Atlanta,  under  its  charter,  from  the  passenger  depot  to  the 
Ponce  de  Leon  Springs,  which  was  granted  by  tiie  City  Cbnn- 
cil,  specifying  the  route  and  the  streets  on  which  it  was  to  be 
constructed,  which  route  and  streets  are  not  occupied  and  used 
by  the  complainant's  street  railroad,  and  it  is  the  oonstmotioQ 
and  use  of  a  street  railroad  on  this  selected  route  by  the  de- 
fendant, that  complainant  seeks  to  enjoin.  The  oomjdain  ;ot 
insists  that  under  its  charter  the  General  Assembly  have 
granted  to  it  the  unconditional  exdusive  financhise  to  con- 
struct and^  use  street  railroads  in  ail  of  the  streets  of  the  city 
of  Atlanta,  for  the  term  of  thirty  years,  that  being  the  ttme 
of  the  duration  of  its  charter  under  the  law ;  that,  upon  the 
acceptance  of  the  charter  by  the  company,  it  became  an  exe- 
cuted contract  whidi  the  L^islature  could  not  impair  by  j 
granting  another  charter  to  the  defendant,  and  if  the  Legish- 
ture  could  do  so  for  the  benefit  of  the  public,  then  it  could 
only  do  it  by  making  just  compensation.  These  general  legal 
propositions  contended  for  are  recc^ized  and  admitted,  pro- 
vided the  complainant  has  the  unconditicxia],  exduaive  right  of 
firanchise  granted  to  it  by  its  charter,  to  construct  and  use 
street  railroads  in  all  of  the  streets  of  the  city  of  Atlaats. 
It  is  a  well  established  rule  of  law,  that  exclusive  grants  in 
derogation  of  common  right,  as  well  as  in  all  oases  in  which 
exduswe  rights  are  claimed  under  a  legislative  grant  to  a  cor- 
poration, that  such  grant  should  be  s^rtc%  construed,  that 
nothing  is  to  be  intended  beyond  the  express  words  contained 
in  it.  Applying  this  rule  of  construction  to  the  complainant's 
grant  as  expressed  in  its  charter,  does  it  give  to  it  the  uneon- 


ATLANTA,  JULY  TERM,  1873.  155 

West  End,  etc.,  Gompanj  98.  Atlanta,  etc.,  Company. 

ditionaly  exclusive  rigbt  to  coostnict  and  nse  street  railroads  in 
nU  of  the  streets  of  the  city  of  Atlanta  for  thirty  years?  Or, 
is  the  grant  in  the  charter  restricted  and  limited  to  the  exclu- 
sive right  to  construct  and  use  such  street  railroads  only  for 
each  route  selected  by  the  company  in  the  streets  of  the  city 
of  Atlanta  as  may  be  approved  by  the  City  Council  thereof? 
If  the  complainant's  company  have  the  exclusive  franchise  as 
claimed  under  its  charter^  then  it  is  entitled  to  the  protection 
of  the  law,  however  great  a  monopoly  it  may  be.  The  words 
of  the  charter  are:  ^' That  said  company  shall  have  the  ex- 
closive  power  and  authority  to  survey,  lay  out,  construct  and 
equip,  use  and  employ,  street  railroads  in  the  city  of  Atlanta, 
subject  to  the  approval  of  the  City  Council  thereof,  for  ecu:h 
rouit  adectedy  first  had  and  obtained,  before  the  work  thereon 
shall  be  commenced.'' 

In  our  judgment,  there  are  no  words  in  this  charter  which 
giants  to  the  complainant^s  company  the  unconditional,  exclu- 
sive power  and  authority  to  construct  and  use  street  railroads 
in  aU  of  tlie  streets  of  the  city  of  Atlanta,  but  that  the  grant 
is  limited  and  restricted  to  each  rotate  that  may  be  selected  by 
the  company  in  the  streets  of  the  city  of  Atlanta,  which  shall 
be  approved  by  the  City  Council  thereof.     When  each  route 
for  the  street  railroad  has  been  selected  by  the  company  in  one 
or  more  streets  in  the  city,  and  approved  by  the  City  Council 
thereof,  then  the  company  have,  under  the  grant  in  the  charter, 
the  exclusive  power  and  authority  to  construct  and  use  street 
railroads  on  each  route  so  selected  and  approved,  and  that  is 
the  extent  of  the  grant.    The  exclusive  grant  to  construct 
and  use  street  railroads  on  eaxh  route  that  may  be  selected  in 
the  streets  of  the  city,  and  approved  by  the  City  Council,  is 
one  thing ;  the  exclusive  grant  to  construct  and  use  street  rail- 
roads in  all  the  streets  of  the  city  for  thirty  years,  is  another 
and  quite  a  difierent  thing,  as  will  be  readily  perceived.     The 
oomplainant  cannot  derive  any  benefit  from  the  general  ordi- 
nanoe  of  the  City  Council  granting  authority  to  its  company 
to  construct  street  railways  on  any  street  in  the  city,  and  across 
the  bridge  on  Broad  street,  because  that  ordinance  is  void,  not 
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having  been  passed  in  pursuance  of  the  requirements  of  the 
chapter.  There  had  been  no  route  for  a  street  railway  selected 
by  the  company  and  submitted  to  the  City  Council  for  its  ap- 
provalj  on  any  street  in  the  city,  as  prescribed  by  the  charts 
of  the  company,  and  until  that  had  been  done,  the  City 
Council  had  no  power  or  authority,  under  the  charter,  to  give 
its  approval  in  advance,  before  any  route  had  been  selected  by 
the  company  and  submitted  for  its  approval.  The  City  Coud- 
cil,  under  the  charter,  were  to  approve  of  each  route  selected 
by  the  company  for  the  construction  and  use  of  street  rail- 
roads in  the  city,  when  the  same  should  be  submitted  by  the 
company  for  their  approval,  and  not  until  that  had  been  done. 
The  argument  for  the  complainant  is,  that  it  has  the  exclusive 
right  granted  to  it  by  the  charter  to  construct  and  use  street 
railroads  in  all  of  the  streets  in  the  city  for  thirty  yeare,  when- 
ever it  shall  select  a  route  therefor,  and  obtain  the  approval 
of  the  City  Council.  This  construction  of  the  grant  would 
place  it  entirely  in  the  power  of  the  company  to  construct 
only  such  street  railroads  in  the  city  as  it  might  think  proper, 
and  to  disregard  the  wants  and  convenience  of  the  citizens  in 
every  other  part  of  the  city  for  thirty  years.  Can  it  be  pos- 
sible, or  even  probable,  that  the  General  Assembly  intended 
thai  in  making  the  grant?  Is  it  not  more  reasonable  to  say, 
in  construing  the  grant,  that  it  was  the  intention  of  the  Jjeg^ 
islature  that  the  company  should  have  the  exclusive  right  to 
construct  and  use  such  street  railroads  only  in  the  city,  each 
route  of  which  it  had  selected,  and  obtained  the  approval  of 
the  City  Council  ? 

The  grant  is  not  the  exclusive  power  and  authority  to  con- 
struct and  use  street  railroads  in  all  the  streets  of  the  city  for 
thirty  years,  but  the  grant  is  to  construct  and  use  street  rail- 
roads in  the  city,  subject  to  the  approval  of  the  City  Council 
thereof  for  each  route  selected,  first  had  and  obtained,  before  the 
work  thereon  shall  be  commenced ;  and  to  each  roiUe  so  se- 
lected and  approved,  the  company  shall  have  the  exclusive 
right  to  construct  and  use  street  railroads  thereon  for  thirty  J 
years. 
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The  intention  of  the  Legislature  as  to  the  exclusive  right 
claimed  to  have  been  granted  to  construct  and  use  street  rail- 
roads in  all  the  streets  of  the  city,  is  not  doubtful,  when 
viewed  in  the  light  of  the  Act  of  1872,  for  we  cannot  impute 
to  that  body  an  intention  to  impair  a  grant  which  they  had 
previously  made,  which  we  must  do  in  order  to  sustain  the  con- 
struction contended  for.     If  the  Legislature  had  thought  that 
the  complainant's  company  had  the  exclusive  right  to  use  and 
occupy  all  the  streets  in  the  city  under  its  grant,  as  claimed, 
they  would  not  have  made  the  grant  they  did  to  the  defend- 
ant's company.     To  construe  the  grant  to  the  complainant's 
company  as  vesting  in  it  the  exclusive  right  to  construct  and 
use  street  railroads  in  all  the  streets  of  the  city,  will  be  to 
contravene  the  expressed  intention  of  the  Legislature  and  give 
to  that  company  an  exclusive  monopoly  over  all  the  streets  in 
the  city  for  thirty  years  as  to  the  construction  and  use  of 
street  railroads  therein,  to  be  exercised  at  the  pleasure  or  ca- 
price of  the  company;  it  may  select  what  routes  it  pleases  for 
the  approval  of  the  City  Council,  or  not  use  and  occupy  any 
more  than  it  has  already  done,  in  defiance  of  the  public  wel- 
fiire  and  interest  of  the  city,  if  it  shall  be  its  pleasure  or  in- 
terest to  do  so.     To  limit  the  construction  of  the  grant  in  each 
charter  to  such  routes  in  the  city  as  each  company  may  select 
and  the  City  Council  approve,  will  best  protect  the  interest 
of  the  public,  maintain  the  legal  rule  as  to  the  construction  of 
grants,  and  give  effect  to  both  Acts  of  the  General  Assembly. 
The  selection  of  routes  in  the  city  by  either  company,  in  the 
streets  thereof  which  are  not  occupied,  with  the  approval  of 
tJie  City  Council,  will  accomplish  just  what  the  Legislature 
intended  should  be  done  in  the  construction  and  use  of  street 
railroads  in  the  city  of  Altanta.     Construing  both  these  Acts 
together,  and  the  grants  contained  in  each  of  them,  it  is  clearly 
apparent  that  it  was  not  the  intention  of  the  Legislature  to 
grant  to  either  company  the  exclusive  right  to  construct  and 
use  street  railroads  in  all  the  streets  of  the  city  for  thirty  years, 
bat  the  grant  to  each  is  the  exclusive  right  to  construct  and 
use  only  such  routes  in  the  streets  of  the  city  as  each  may  se- 
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lect  with  the  approval  of  the  City  Coancil.  The  Legislatare 
did  not  intend  to  create  an  exclusive  monopoly  of  all  the 
streets  by  either  company  for  thirty  years,  and  the  Coarts 
should'  not  do  it  unless  the  words  of  the  grant  are  so  clear  imd 
definite  as  not  to  admit  of  any  other  oonstraction.  If,  how* 
ever,  the  General  Assembly  of  1872  were  mistaken  as  to  the 
extent  of  the  exclusive  powers  which  had  been  granted  to  the 
complainant's  company  in  the  Act  of  1866,  and  that  the  ex- 
clusive power  now  claimed  had  in  fiict  been  granted  by  that 
Act,  was  it  competent  for  the  Legislatare  of  1872  to  modify 
or  restrict  that  exclusive  grant  of  power  under  the  general 
law  of  this  State  as  it  existed  at  the  time  of  the  grant  and  the 
acceptance  thereof  by  the  company,  and  has  it  done  so  by 
necessary  implication  according  to  the  cardinal  rule  for  the 
construction  of  statutes  as  recognized  by  this  Court  ?  The 
Code  took  effect  on  the  1st  day  of  January,  1863,  and  the 
1681st  section  thereof  declares,  that  "  In  all  cases  of  private 
charters  hereafter  granted,  the  State  reserves  the  right  to  with- 
draw the  franchise,  unless  such  right  is  expressly  negatived  in 
the  charter/'  This  section  of  the  Code  introduced  a  new  ele- 
ment into  the  law  of  private  corporations  in  this  State,  and 
all  charters  granted  by  the  State  to  private  corporations  since 
its  adoption,  are  subject  to  its  provisions. 

When  the  company  accepted  the  grant  made  by  the  Gen- 
eral Assembly,  it  did  so  with  a  full  knowledge  of  this  gen- 
eral law,  as  much  so  as  if  it  had  been  inserted  in  the  Act 
incorporating  the  company,  and  it  is  a  well  established  mle 
that  the  laws  which  exist  at  the  time  and  place  of  the  making 
of  a  contract,  enter  into  and  form  a  part  of  it.  The  compbua- 
ant's  company,  therefore,  accepted  the  charter,  subject  to  the 
right  of  the  State  to  withdraw,  modify  or  restrict  the  franchise 
granted  to  it  whenever  the  State  should  think  proper  to  do  so. 
The  power  to  withdraw  the  entire  franchise  granted,  necessa- 
rily includes  the  power  to  modify  it,  or  to  restrict  the  exercise 
of  it,  and  the  question  is,  whether  the  Greneral  Assembly,  by 
the  passage  of  the  Act  of  1872,  has  modified  or  restricted  the 
complainant's  franchise,  as  claimed  under  the  Act  of  1866, 
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even  if  it  was  exdiuive,  to  constract  and  use  street  railroads  in 
ail  the  streets  of  the  city  of  Atlanta  for  thirty  years?  The 
grant  to  the  defendant's  company  to  construct  and  use  street 
railroads  in  the  streets  of  the  city  is  directly  repugnant  to,  and 
inconsistent  with^  the  grant  to  the  complainant's  company  to 
have  the  exclusive  right  to  construct  and  use  street  railroads 
in  oK  of  the  streets  of  the  city,  and  if  the  complainant's  com- 
pany did  have  the  exclusive  franchise^  as  claimed  under  the 
Act  of  1866^  that  exclusive  franchise  is  modified  or  restricted 
pro  tantOj  by  necessary  implication^  by  the  Act  of  1872. 
Both  Acts  cannot  stand  and  be  operative^  with  the  exclusive 
right  of  franchise  claimed  for  the  complainant's  company^  any 
more  than  two  solid  bodies  could  occupy  the  same  space  at 
the  same  time. 

In  the  case  of  The  Union  Branch  Railroad  (hmpany  vs. 
TIhe  East  Tennessee  and  Georgia  RaUroad  Company y  14  Geor- 
gia Meports,  328,  this  Court  held  and  decided  that  an  Act  of 
iaoorporationy  in  which  the  Legislature  have  reserved  the  right 
of  repeal,  may  be  repealed  by  implication,  upon  the  principle 
that  every  affirmative  statute  is  a  repeal,  by  implication,  of  a 
precedent  affirmative  statute,  so  far  as  it  is  contrary  thereto. 
Our  conclusion,  therefore,  is,  that  if  the  complainant's  com- 
pany had  had  the  exclusive  right  granted  to  it  by  the  Act  of 
1B66,  as  claimed,  that  it  was  competent  for  the  General  Assem- 
bly, under  the  geneml  law  of  the  State,  to  modify  and  restrict 
that  grant  as  it  did  by  the  passage  of  the  Act  of  1872,  which 
repealed  all  laws  in  conflict  with  the  provisions  of  that  Act 
This  did  not  impair  the  complainant's  contract,  under  its 
charter  with  the  State,  because  it  made  the  contract  in  view 
a£  the  general  law  of  the  State,  which  entered  into  and  formed 
a.  part  of  it.  The  complainant's  company  and  the  defendant's 
cempany,  under  the  two  respective  Acts  of  the  General  As- 
sembly, each  for  itself,  has  the  exclusive  power  and  authority 
to  survey,  lay  out,  construct  and  equips  use  and  «nploy,  street 
railroads  in  the  city  of  Atlanta,  subject  to  the  approval  of  the 
Oty  Council  thereof  for  each  route  selected,  first  had»and  ob- 
1,  before  the  work  thereon  shall  be  commenced,  for  and 
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during  the  limitatioii  of  their  respective  diarters,  subject  to 
the  right  reserved  by  the  State  to  withdraw,  modify  or  restrict 
the  respective  franchises  granted  to  each  oompanj,  as  provided 
by  the  general  law  of  the  State  at  the  time  of  the  acoeptanoe 
thereof  by  each  company. 

Let  the  judgment  of  the  Court  below  granting  the  injunc- 
tion be  reversed. 


M.  J.  AND  J.  J.  HussEY^  administrators^  plainti£&  in  error^ 
V8,  John  Neal  et  al.,  defendants  in  error. 

1.  The  defendants  cannot  by  croas-bill  claim  damages  from  the  com* 
plainant  who  resides  in  a  different  coanty,  alleged  to  have  been  sns- 
tained  by  the  wrongful  saiog  out  of  the  writ  of  injunction  in  said  case. 
(R.) 

2.  Under  the  facts  of  this  case  there  was  equity  in  the  cross  bill  of  the 
defendants,  and  the  Oourt  did  not  err  in  refusing  to  sustain  the  de- 
murrer to  the  same.    (B.) 

Equity.  Damages.  Venue.  Before  Judge  Kiddoo. 
Mitchell  Superior  Court.    May  Term^  1873. 

On  the  2d  November^  1860^  Cochran  sold  a  plantation  to 
Grier,  giving  bond  for  titles  and  taking  two  notes  from  Grier, 
each  for  $10,625  00,  one  due  January  1,  1861,  the  other 
January  1,  1862.  Cochran  owed  Andrews  about  ^,500  00 
unpaid  purchase  money  for  the  land,  and  only  had  Andrews' 
bond  for  titles.  There  were  judgments  for  a  considerable 
amount  against  Cochran  when  he  sold  to  Grier.  In  Decern* 
ber,  1861,  Cochran  bought  a  plantation  from  Slaughter,  and 
gave  therefor  the  two  notes  on  Grier,  indorsing  them,  and 
took  Slaughter's  bond  for  titles.  Cochran  also  bought  per- 
sonal property  to  the  amount  of  $2,400  00  from  Slaughter, 
and  gave  his  note  for  that  amount.  Slaughter  owed  Culpep- 
per (his  vendor)  two  notes  of  $8,750  00  each,  one  due  Janu- 
ary 1,  11663,  the  other  January  1,  1864,  to  secure  which 
Slaughter  had  given  Culpepper  a  mortgage  on  the  land  sold 
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to  Cochran.  In  May,  1863,  Slaughter  died,  and  in  Novem- 
ber, the  same  year,  Cochran  died,  the  above  mortgage  note 
judgments  being  unpaid.  Neal,  a  judgment  creditor  of  Coch- 
ran, filed  a  creditor's  bill  against  the  administrator  de  bonis 
non,  etc.,  of  Cochran,  making  the  administratrix  of  Slaughter 
a  party  and  enjoining  her  from  collecting  only  a  certain  por- 
tion of  the  notes  on  Grier.  Also  making  Grier  a  party  and 
enjoining  him  from  paying  the  notes,  and  asking  the  appoi^ 
ment  of  a  receiver.  Various  creditors  of  Cochran  came  in 
and  were  made  parties.  Grier  also  obtained  an  injunction  re- 
straining a  suit  instituted  by  Mrs.  Slaughter  on  the  notes 
against  him. 

At  the  November  term,  1867,  of  Mitchell  Superior  Court, 
by  consent  of  all  parties,  an  interlocutory  decree  was  taken, 
directing  that  receivers  be  appointed ;  that  Mrs.  Slaughter, 
(now  Mrs.  Hussey,)  administratrix  of  Slaughter,  deliver  the 
notes  on  Grier  to  the  receiver ;  that  out  of  the  proceeds  of  the 
notes  the  receiver  pay  the  Andrews  debt  which  was  in  judg- 
ment ;  that  Grier  should  have  clear  titles  to  the  Andrews' 
land ;  that  Mrs.  Slaughter  be  subrogated  to  all  the  rights  of 
Andrews  under  his  judgment  in  the  final  distribution  of  the 
assets  of  Cochran's  estate.     A  decree  was  taken  at  the  same 
time  in  &vor  of  the  receiver  against  Grier  on  his  notes  for 
about  830,000  00.    The  object  of  this  arrangement  was  to 
obtain  money  to  discharge  the  mortgage  on  the  plantation 
bought  by  Cochran  from  Slaughter,  so  that  it  might  be  se- 
cured unencumbered  to  the  estate  of  Cochran  and  his  creditors. 
Grier  having  failed  to  pay  the  decree  against  him,  and  prov- 
ing insolvent,  it  was,  by  consent  of  parties,  agreed  that  another 
interlocutory  decree  should  be  taken  at  May  term,  1869, 
whereby  Grier  was  to  surrender  the  Andrews'  land  to  the 
receiver,  together  with  certain  rent  notes  for  the  plantation 
for  1868  for  about  $4,000  00,  receive  his  own  notes  and  be 
discharged. 

In  the  meantime,  the  mortgage  creditors  of  Slaughter  had 
foreclosed  the  mortgage  and  sold  the  Culpepper-Slaughter 
plantation  in  December,  1868,  for  about  $9,600  00,  leaving 
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about  $10^000  00  of  the  mortgage  debt  unpaid,  and  due  by 
Slaughter's  estate. 

The  reoeivers  sold  the  Andrews  land  for  about  $10,000  00, 
and  collected  the  rent,  about  $4,000  00.  There  was  p»8oinl 
properly  to  the  amount  of  several  thousand  dollars,  belong- 
ing to  the  Codiran  estate,  which  was  in  the  hands  of  the  re- 
ceivers. 

Urs.  Slaughter  having  intermarried  with  J.  J.  Hussey,  who 
joined  her  in  the  administration,  they  filed  an  answer  to  the 
bill  of  Neal  in  the  nature  of  a  cross-biU,  denying  the  rights 
of  the  creditors  to  the  funds  in  the  hands  of  the  receiver— 
setting  up  the  claim  of  the  Slaughter  estate  to  the  same — so 
&r  as  it  Lne  from  the  Andrew!  plantation,  by  virtae  of  the 
f(Nregoing  facts,  and  asking  a  decree  therefor,  and  ailing  that 
the  estate  had  been  damaged  by  the  injunction  against  it  to 
the  amount  of  $30,000  00,  and  also  for  a  decree  against  Neali 
who  resides  in  Fulton  county,  and  those  who  had  made  them- 
selves complainants  with  him,  for  the  amount  of  such  damages. 
Both  the  Slaughter  and  Cochran  estates  are  insolvent.  Neal 
filed  a  demurrer,  that  the  Court  had  no  jurisdiction  to  grant 
the  relief  prayed  for  as  to  him ;  and  jointly  with  the  other 
defendants,  that  there  was  no  equity  in  the  croes-bill.  The 
Court  sustained  the  demurrer  so  fiur  only  as  the  cross-bill  re- 
lates to  and  prays  damages  against  Neal,  and  overruled  it  as 
to  the  other  ground.  Both  parties  excepted,  and  a  joint  bill 
of  exceptions  is  brought  to  this  Court. 

Wbight  <&  Wabren  ;  HiNES  &  HoBBS,  for  plaintiffs  in 
error. 

1st..  Did  the  Superior  Court  of  Mitchell  county  have  juris- 
diction to  hear  the  question  of  damages  as  against  John  Neal  ? 
Penn  vs.  Lord  Bait,  1  Vesey ;  Code,  sees.  3417,  3084,  3023 ; 
39  Ga.  R.,  533 ;  27  Ibid.,  178 ;  44  Ibid.,  66 ;  35  Ibid.,  208 ; 
23  Ibid.,  139. 

2d.  Is  there  any  equity  in  the  cross-bill  of  Slaughter's  ad- 
ministrators ?  35  Ga.  R.,  1 19 ;  Kendall  tw.  Dow,  46  Ibid.,  607. 

Lton  &  Ibtik  ;  Y ason  &  Davis,  for  defendants. 


J 
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Trippe,  Judge. 

We  know  of  no  statate  or  practice  in  this  State  which  al- 
lows a  defendant  in  a  bill  for  injunction,  etc.,  to  set  up  in  his 
answer,  by  way  of  cross-bill,  a  claim  for  damages  against  the 
complainant  for  sning  out  the  injunction.  The  statutes  of 
some  of  the  States  expressly  secure  this  right  to  the  defendant, 
and  in  some  of  them  it  is  provided  that  the  Chancellor  may, 
on  a  dissolution  of  the  injunction,  decree  damages  to  the  de« 
fendant.  But  wefiave  no  such  provision  in  the  Code,  nor  are 
we  aware  of  any  practice  allowing  it  in  this  State.  "When 
this  injunction  was  granted,  it  was  under  that  section  of  the 
Code  which  gave  the  Judge  power  to  grant  such  writs,  "  upon 
such  terms  as  to  the  affidavit  and  giving  bond  and  security, 
as  the  Judge  may  direct :"  Revised  Code,  sec.  3150.  Section 
3045  IS :  "  Generally,  equity  jurisprudence  embraces  the  same 
matters  of  jurisdiction  and  modes  of  remedy  in  Georgia  as 
was  allowed  and  practiced  in  England :"  See  Bein  et  aL  w. 
Heath,  12  Howard,  168.  We,  consequently,  affirm  the  judg- 
ment of  the  Court  below  in  dnstaining  the  demurrer  to  that 
portion  of  the  answer  filed  as  a  cross-bill,  which  prays  that 
damages  may  be  decreed  for  suing  out  the  injunction. 

We  also  affirm  the  judgment  in  overruling  the  demurrer  to 
the  cross-bill,  for  want  of  equity.  Cochran  bought  Slaughter's 
land  in  December,  1861,  and  went  into  passession.  He,  and 
Ivis  representative  after  his  death,  and  the  receiver,  after  this 
litigation  commenced,  were  in  possession  of  that  plantation 
until  December,  1868.  The  receiver  also  has  received  several 
thousand  dollars  from  the  rent  of  the  Andrews-Grier  plan- 
tation. By  the  first  consent  decree,  the  administratrix  of 
Slaughter  turned  over  to  the  receiver  the  notes  she  held  on 
Grier,  and  judgment  was  at  the  same  time  taken  in  favor  of 
the  receiver  on  these  notes  for  about  $30,000  00.  The  pur- 
pose of  this  arrangement  having  failed,  another  interlocutory 
decree  was  taken  by  consent,  whereby  the  Grier  debt  was  can- 
celed, and  the  Andrews  land  and  some  $4,000  00  for  rent 
thereof  for  1868,  were  surrendered  by  Grier  to  the  receiver, 
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and  the  land  sold  by  him.  Mj  own  mind  is  quite  strongly 
impressed  that  the  estate  of  Slaughter  has  an  eqnity  in  this 
fund,  so  £eu*  as  concerns  the  increase  thereof  caused  by  the 
renL  It  was  by  the  giving  up  the  notes  held  by  the  admin- 
istratrix on  Grier  into  the  hands  of  the  receiver  that  the  whole 
fund  was  brought  into  Court  And  it  would  seem  to  be  not 
altogether  equitable  that  Cochran  and  his  representative  and 
the  receiver  should  have  the  benefit  of  six  years'  use  of  the 
Slaughter  plantation,  five  of  the  six  years  being  after  Coch- 
ran's death,  and  by  presumption  of  law,  tkat  much  for  the 
b^efit  of  creditors;  and,  also,  the  receiver  to  get  $4,000  00 
for  the  rent  of  the  Andrews  place,  and  then  that  the  whole 
fiind  arising  from  all  these  sources,  including  the  sale  of  the 
Andrews  land,  should  be  appropriated  to  Cochran's  creditorS| 
to  the  exclusion  of  Slaughter's  estate. 

Moreover,  the  claim  of  Cochran,  or  his  representative,  on 
Slaughter,  for  a  breach  of  Slaughter's  bond,  would  be  the 
value  of  the  land  at  the  time  of  the  breach.  What  that  value 
was,  was  not  shown.  It  is  true  the  sale  was  in  December, 
1868,  but  that  does  not  determine  the  qu^tion^  especially  as 
the  claim  of  dower  was  on  it.  We  do  not  decide  that  this 
would  furnish  a  measure  of  the  equity  of  the  claim  of  the 
Slaughter  estate  on  this  fund — ^that  is,  by  allowing  that  much 
out  of  the  fund  to  the  creditors,  and  the  balance  to  the  admin- 
istratrix. We  are  not  now  prepared  now  so  to  hold,  as  the 
point  was  not  argued.  Nor  do  we  feel  prepared  or  authorized, 
upon  a  simple  demurrer  for  want  of  equity,  to  adjudicate,  not 
only  that  there  is  equity  in  the  cross-bill,  but  what  is  the  exact 
measure  of  that  equity.  We  simply  affirm  the  judgment  over- 
ruling the  demurrer  on  this  poiut. 

Judgment  affirmed. 
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John  Doe,  ex  dem.,  Thomas  M.  Turner  et  al.y  plaintiffs  in 
error,  v«.  Richard  Roe,  casual  ejector,  and  Thomas  W. 
Tyson  d  al.,  tenants  in  possession,  defendants  in  error. 

1.  Where  the  plaintiff  claimed  title  to  land  under  a  deed  which  was 
thirty  years  old,  lacking  three  months,  when  the  defendants'  adverse 
possession  under  a  deed  commenced,  which  last  deed  Tfas  attacked  by 
the  plaintiff  for  forgery,  it  was  error  in  the  Court  to  charge  the  jury 
that  '*  it  was  incumbent  on  the  plaintiff  to  show  that  he  had  been  in 
possession  of  the  land  in  dispute,  under  the  deed,  or  he  would  be 
driven  to  prove  the  execution  of  the  deed  as  at  common  law,  that  is, 
he  must  prove  by  the  subscribing  witnesses,  or  one  of  them,  the  exe- 
cution of  the  deed,*'  as  there  was  no  adverse  possession  of  the  land 
inconsistent  with  the  deed  for  nearly  thirty  years,  and  not  then,  if  the 
title  under  which  the  defendants  claimed  was  a  forgery  or  fraudulent, 
and  they  had  notice  of  it. 

2.  Where  neither  deed  is  recorded  within  the  time  prescribed  by  law, 
the  oldest  has  the  preference,  and  not  the  one  first  recorded. 

8.  To  perfect  a  prescriptive  title,  the  defendants  and  those  under  whom 
they  claimed,  must  have  been  in  possession  of  the  land  as  their  own, 
under  color  of  written  evidence  of  title  and  claim  of  right,  for  seven 
years  next  before  the  commencement  of  the  plaintiff  ^s  action. 

i.  Where  the  question  on  trial  was  whether  certain  deeds  were  forgeries, 
and  evidence  of  the  insanity  of  the  grantor  at  a  certain  time  was  ad- 
mitted as  tending  to  show  that  he  did  not  execute  the  same,  it  was 
error  in  the  Court  to  charge  the  jury  that  if  the  grantor  was  insane  at 
the  time  of  their  execution,  the  deeds  were  void. 

5.  Where  a  deed  is  attacked  for  forgery,  the  admission  of  one  of  the 
heirs  of  the  grantor,  said  heir  having  since  died,  as  to  its  genuineness, 
being  apparently  against  his  interest,  is  competent  evidence. 

Ejecttneut.  Evidence.  Ancient  deed.  Deeds.  Registry: 
Prescription.  Charge  of  Court.  Admissions.  Before  H. 
Morgan,  Esq.,  Judge  pro  hao  vice.  Worth  Superior  Court. 
May  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Wright  &  Warren  ;  Vason  &  Davis,  for  plaintiff  in 
error. 

Harris  &  Pope  ;  William  E.  Smith,  for  defendants. 
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Wabk£B,  Chief  Jastioe. 

This  was  an  action  of  ejectment  broaght  by  the  plaintiff  on 
the  several  demises  of  Tnrner  et  al.,  against  the  defendantS|  to 
recover  the  possession  of  lot  of  land  number  one  hundred  and 
eight,  in  the  fifteenth  district  of  Worth  connty.  The  action 
was  commenced  on  the  27th  March,  1858.  On  the  trial  of 
the  case,  the  juiy,  under  the  charge  of  the  Court,  found  a  ver- 
dict for  the  defendants*  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  set  forth  in  the  record,  which  was 
overruled,  and  the  plaintiff  excepted*  The  plaintiff  offered 
in  evidence  a  copy  grant  finom  the  State  to  David  Myrick  to 
the  lot  of  land  in  dispute,  dated  20th  April,  1823;  also  a 
deed  from  David  Myrick  to  Long,  dated  12th  May,  1825, 
made  in  Jasper  county,  witnessed  by  Milk  and  Jackson, 
Justice  of  the  Peace,  aL^  recorded  17th  April,  1858;  also  a 
deed  from  Long  to  Davis,  dated  10th  July,  1839,  made  in 
Qilmer  county,  witnessed  by  Craven  and  Oreen,  Justice  of 
the  Peace,  and  recorded  17th  April,  1858;  also  a  deed  firom 
Davis  to  Turner,  the  plaintiff's  lessor,  dated  3d,  December, 
1856,  made  in  Fulton  county,  witnessed  by  Groodman  and 
Bell,  Notary  Public,  recorded  19th  April,  1858.  The  plain- 
tiff read  in  evidence,  a  certified  copy  of  an  order  firom  the  In- 
ferior Court  of  Putnam  county,  appointing  a  guardian  for 
the  person  and  property  of  David  Myrick  as  an  insane  per- 
son, dated  10th  October,  1825.  D.  A.  Yason  testified  that 
*he,  with  Snead  and  other  attorneys  at  law,  were  employed  by 
Turner,  who  was  the  only  party  plaintiff  who  had  any  inter- 
est in  said  case;  that  the  deed  from  David  Myrick  to  Long, 
one  of  the  links  in  the  plaintiff's  chain  of  title,  came  into  his 
possession  from  Snead  &  Allen  who  were  the  plaintiff's  attor- 
neys; that  plaintiff  recognized  them  as  his  attorneys,  and  em- 
ployed witness  to  aid  them  in  the  prosecution  of  the  suit  at 
the  time  it  was  brought,  and  when  they  turned  over  the  deeds 
to  him  they  turned  over  the  same  as  the  deeds  of  Turner.  At 
the  time  the  suit  was  brought,  and  in  all  his  connection  with 
said  case.  Turner  treated  the  deeds  as  his  property.     The  de- 
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fendants,  aft^r  showing  that  they  had  made  search  for  the  origi- 
nal title  papers  and  being  unable  to  find  thera,  then  offered  in 
evidence  the  record  book  of  deeds  of  Worth  county,  contain- 
ing the  recoixi  of  a  deed  from  David  Myrick  to  Beard,  dated 
3d  October,  1 828,  the  county  where  it  was  executed  not  being 
stated,  but  left  blank,  and  was  signed  thus,  David  (his  X 
mark)  Myrick,  and  witnessed  by  Brooks  and  Thomas  G.  Bates, 
Justice  of  the  Peace,  recorded  3d  November,  1854 ;  also  the 
record  of  a  deed  from  Beard  to  Sinclair  and  Calhoun,  exe- 
cuted by  Johnson  under  a  power-of-attorney  dated  14th  No- 
vember, 1854,  recorded  30th  November,  1854;  also  a  deed 
from  Sinclair  and  Calhoun  to  Ford,  dated  10th  February, 
1855,  and  recorded  17th  August,  1857. 

1.  It  appears  from  the  evidence  in  the  record  that  when  Ford 
purchased  the  lot  he  took  possession  of  it,  in  1855;  there  was 
a  woman  living  on  the  lot,  Becky  Wilson,  who  attorned  to 
him  aa  his  tenant.  Tyson  was  made  a  party  defendant  to  the 
suit  by  order  of  the  Court,  but  it  does  not  appear  that  he  had 
any  paper  title  to  the  land — ^was  in  possession  of  it  and  had 
put  substantial  improvements  thereon,  and  claimed  under 
Ford's  title.  The  plaintiff  made  an  affidavit  that  the  deed 
purporting  to  have  been  made  by  David  Myrick  to  Beard,  on 
the  3d  of  October,  1828,  and  witnessed  by  Brooks  and  Thomas 
Batee,  Justice  of  the  Peace,  under  which  the  defendants 
claimed,  was  a  forgery,  and  the  defendants  also  made  an  affi- 
davit that  the  deed  purporting  to  have  been  made  by  David 
Myrick  to  Long,  in  1825,  under  which  the  plaintiff  claimed, 
was  a  forgery.  The  plaintiff  offered  in  evidence  a  certificate 
from  the  Executive  Dei>artment  of  the  State  showing  that  no 
each  Justice  of  the  Peace  as  Bates  was  in  commission,  as  such, 
at  the  date  of  the  deed  from  Myrick  to  Beard.  There  is  other 
evidence  in  the  record  going  to  show  the  time  at  which  My- 
rick became  insane,  that  he  was  an  educated  man  and  could 
write  his  name,  etc.,  and  that  he  moved  from  Jasper  to  Putnam 
county.  The  deed  to  the  land  made  by  Myrick  to  Long,  on 
the  12th  of  May,  1825,  was  thirty  years  old  lacking  three 
months  when  Ford's  adverse  possession  commenced,  in  Feb- 
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ruaiy  1855,  under  color  of  title.  If  there  was  any  possessioii 
of  the  land  before  that  time  by  any  one,  they  were  mere 
sqoatters,  and  their  possession  was  in  subordination  to  the 
title  of  the  true  owner  thereof,  and  was  not  inconaistent  with 
Long's  title  derived  from  Myrick.  The  2658  section  of  the 
Code  declares,  that  a  deed  more  than  thirty  years  old,  having 
the  appearance  of  genuineness  on  inspection^  and  coming  irom 
the  proper  custody,  if  possession  has  been  consistent  therewith| 
is  admissible  in  evidence  without  proof  of  execution. 

The  Court  charged  the  jury  in  this  case  that  it  was  incum- 
bent on  the  plaintiff  to  show  that  he  had  been  in  possession 
of  the  land  in  dispute  under  the  deed,  or  he  would  be  driven 
to  prove  the  execution  of  the  deed,  as  at  common  law,  that  is, 
he  must  prove  by  the  subscribing  witnesses,  or  one  of  them, 
the  execution  of  the  deed.  This  charge  of  the  Court,  in  view 
of  the  facts  disclosed  in  the  record,  was  error— construing 
this  section  of  the  Code  in  the  light  of  the  dedsion  of  this 
Court,  in  McCluskey  vs.  LeadbeUer,  1  Kelly^a  Reports,  351,  a 
deed  thirty  years  old,  having  the  appearance  of  genuineness  on 
inspection,  and  coming  from  the  proper  custody  of  those 
claiming  title  under  it,  may  be  read  in  evidence  without  proof 
of  its  execution,  where  there  is  no  adverse  possession  of  the 
property  conveyed  by  it  inconsident  therewith:  See,  also, 
Mathews  vs.  OasUd>erry,  43  Georgia  Reports,  346.  In  this 
case  there  was  no  adverse  possession  of  the  land  inconsistent 
with  the  deed  for  nearly  thirty  years,  and  not  then,  if  the 
title  under  which  the  defendant  claimed  was  a  foigery  or 
fiaudulent,  and  he  had  notice  of  it. 

2.  The  Court  also  charged  the  jury  that  when  there  are  two 
deeds  from  the  same  party,  and  both  are  recorded,  the  one 
first  on  record  is  (other  things  being  equal,)  the  superior  and 
better  title,  although  the  other  may  be  the  oldest  deed.  If 
you  believe^  then,  that  defendants'  deed  was  first  on  record, 
then  it  will  be  your  duty  to  find  fi>r  defendants,  should  yon 
be  satisfied  under  the  evidence  that  such  was  genuine.  This 
chai^  of  the  Court  was  error,  as  neither  the  plaintiff's,  or  de- 
fendants' deeds  from  Myrick  were  recorded  within  the  time 
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prescribed  by  law,  and  when  that  is  the  case^  the  oldest  deed 
has  the  preference,  and  not  the  deed  first  recorded  :  Martin 
V9,  WilliamSj  27  Georgia  ReportSy  406. 

3.  The  Coiirt  further  charged  the  jury,  that  if  the  defendants 
and  those  under  whom  they  claim  have  been  in  the  actual,  un- 
interrupted, continuous  possession  of  the  land  as  their  own^ 
under  a  color  of  title,  for  seven  years,  the  defendants^  title 
has  ripened  into  a  title  by  prescription,  which  is  good  against 
the  claimant.  This  charge  of  the  Court  was  also  error,  as  it 
did  not  state  to  the  Jury  that  the  defendants,  and  those  under 
whom  they  claimed,  must  have  been  in  the  possession  of  the 
land  as  their  own,  under  color  of  written  evidenoe  of  title  and 
daim  of  rights  for  seven  years  next  before  the  commencement 
of  the  plaintiff's  action. 

4.  The  Court  also  charged  the  jury  that  if  they  Avere  satisfied 
from  the  testimony,  that  Myrick  was  insane  on  the  11th  of 
May,  1825,  or  on  the  3d  of  October,  1828,  then  the  deeds 
executed  by  him  at  the  respective  dates  thereof  was  void. 
This  charge  of  the  Court,  in  view  of  the  question  at  issue  and 
on  trial  between  the  parties,  was  error.  The  question  at  issue 
and  on  trial  was  not  whether  the  deeds  were  void  en  account 
of  Myrick's  insanity,  but  the  question  was  whether  he  ever 
made  and  executed  the  respective  deeds,  or  whether  the  same 
were  forgeries ;  and  the  evidence  of  his  insanity  at  a  stated 
period  of  time  was  only  admissible  for  the  purpose  of  illus- 
trating or  throwing  light  upon  that  question,  inasmuch  as  an 
insane  man  would  not  have  been  as  likely  to  have  executed  a 
deed  as  a  sane  man.  Neither  party  sought  to  avoid  the  deeds 
made  by  Myrick  on  the  ground  of  insanity,  but  attacked  them 
on  the  ground  that  the  same  were  forged. 

6.  The  evidence  of  Vason  as  to  the  admissions  of  Rob- 
ert Myrick  as  to  the  genuineness  of  the  deed  under  which 
the  pl&intiff  claimed,  Robert  being  one  of  the  heirs  of  Da- 
vid, and  both  being  dead,  was  admissible  in  evidence,  in 
view  of  the  &cts  and  circumstances  of  this  case.  If  the 
deeds  were  forgeries,  then  the  land,  on  the  death  of  Da- 
vid, would  have  descended  to  his  heirs,  and  it  would  have 
Vol.  xlix.  U. 
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been  the  interest  of  his  heirs  to  have  established  that  bd 
rather  than  to  have  established  the  genuineness  of  the  deed 
which  passed  the  title  out  of  him.  It  is  true  that  the  plain- 
tiff does  not  claim  title  to  the  land  under  the  heirs  of  David 
Myrick,  but  the  question  made  on  the  trial  by  the  affidavit  of 
the  forgery  of  the  deed,  does  raise  the  question  whether 
the  title  to  the  land  had  ever  passed  out  of  him,  and  the  ad- 
mission of  one  of  his  heirs,  who  is  now  dead,  apparently 
against  his  interest,  that  the  deed  of  David  was  genuine,  vraa 
admissible  in  this  case  in  support  of  the  plaintiff's  ancient 
deed,  which  was  attacked  on  the  ground  of  foigery  after  the 
lapse  of  thirty  years.  It  was  a  circumstance,  in  view  of  the 
peculiar  facts  of  the  case,  which  should  have  been  submitted 
to  the  jury  for  their  consideration,  in  support  of  the  plaintiff's 
ancient  deed,  when  attacked  as  a  forgery  by  the  affidavit  of 
the  defendant,  under  the  provisions  of  the  Code. 
Let  the  judgment  of  the  Court  below  be  reversed. 


John  F.  Jones,  plaintiff  in  error,  vs,  John  T.  Henderson, 

defendant  in  error. 

In  proceedings  to  foreclose  a  mortgage  on  realty,  the  Court  permitted  the 
plaintifif  to  amend  the  pleading  so  as  to  change  the  time  mentioned 
therein  as  to  the  maturity  of  the  note  set  forth,  from  January  1st,  1869, 
to  January  Ist,  1868 : 

ffeldf  That  such  amendment  did  not  introduce  a  new  cause  of  action, 
nor  was  the  defendant,  on  that  account,  entitled  to  a  continuance,  un- 
less he  showed,  as  is  provided  in  section  8i70  of  the  Code,  *Hhat  he 
was  less  prepared  for  trial,  and  how,  than  he  would  have  heen  if  such 
amendment  had  not  been  made.'* 

Amendment.  Continuance.  Mortgage.  Before  Judge 
Harrell.    Early  Superior  Court.    October  Terra,  1872. 

John  T.  Henderson  instituted  proceedings  against  P.  B.  & 
John  F.  Jones  to  foreclose  a  mortgage  executed  by  them  to 
secure  the  payment  of  two  promissory  notes,  each  dated  Feb- 
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ruary  1st,  1867,  for  the  sum  of  $5,333  33,  one  due  January 
Ist,  1868,  and  the  other  January  1st,  1869.  The  petition  set 
forth  that  the  note  last  aforesaid  was  unpaid,  and  prayed  that 
the  usual  rule  nid  might  issue.  The  rule  nisi  was  in  the  usual 
form.  The  defendants  pleaded  that  they  were  not  indebted  in 
manner  and  form  as  charged. 

The  note  due  January  Ist,  1868,  was  tendered  in  evidence; 
the  defendants  objected  to  its  admissibility  on  the  ground  that 
it  varied  from  the  one  set  forth  in  the  rule  nisi.  The  objec- 
tion was  sustained. 

The  plaintiff  then  moved  to  amend  the  pleadings  by  insert- 
ing therein  a  correct  description  of  the  note  tendered  in  evi- 
dence. The  amendment  was  allowed  over  the  objection  of 
the  defendants. 

The  defendants  moved  to  continue,  on  the  ground  of  sur- 
prise resulting  from  said  amendment,  by  reason  of  which  they 
were  unprepared  for  trial.  In  support  of  this  motion,  they 
showed  that  the  two  notes  set  forth  in  said  mortgage  had  been 
given  for  lands  purchased  from  Henderson,  which  were  sold 
as  free  from  incumbrances ;  that,  in  fact,  there  was  a  mortgage 
on  the  same  to  a  large  amount ;  that  Henderson  was  insolvent ; 
that  they  desired  to  file  the  proper  pleas  to  avail  themselves 
of  the  aforesaid  defense,  and  to  procure  the  evidence  to  sustain 
the  same.  The  plaintiff  made  a  counter-showing,  in  which 
he  admitted  the  existence  of  the  aforesaid  mortgage  incum- 
brance, but  stated  that  he  was  solvent  and  amply  able  to  re- 
spond for  any  damages  that  the  defendants  might  sustain  by 
reason  thereof. 

The  motion  for  a  continuance  was  overruled.  The  jury 
returned  a  verdict  for  the  plaintiff.  The  defendants  excepted 
to  the  allowance  of  the  aforesaid  amendment  and  to  the  over- 
ruling of  the  motion  for  a  continuance,  and  now  assign  the 
eame  as  error. 

Whilst  the  case  was  pending  in  this  Court,  P.  B.  Jones 
died,  and  it  proceeded  in  the  name  of  John  F.  Jones,  as  sur- 
viving partner. 
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T.  F.  Jones,  by  Z.  D.  Harrison,  for  plaintiff  in  error. 
H.  &  I.  L.  Fielder,  for  defendant. 

Trdppe,  Jadge. 

The  amendment  allowed  by  the  Court  was  to  correct  the 
mistake  in  the  pleadings  as  to  the  date  when  the  note  was  due. 
This  was  not  making  or  substituting  a  new  cause  of  action, 
unless  something  further  appeared  showing  it  to  be  such.  Had 
the  amendment  been  the  striking  out  one  note  and  inserting 
another,  and  if  the  defendant  below  had  made  it  appear  that 
he  was  or  had  been  misled  bj  the  first  description  of  the  note 
and  the  allowance  of  the  amendment,  and  that  '^  he  was  less 
prepared  for  trial,  and  how,  than  he  wpnld  have  been  if  such 
amendment  had  not  been  made,"  the  right  to  a  continuance  by 
defendant  would  have  been  complete :  Revised  Code,  section 
3470. 

The  showing  that  was  made  for  a  continuance  was  on  a 
ground  which  existed,  and  was  well  known  to  defendant,  when 
the  case  waB  called,  and  applied  to  either  and  both  the  notes — 
to  the  one  due  in  1868  as  well  as  the  one  due  in  1869.  De- 
fendant did  not  show  that  he  had  been  ousted  of  the  land,  or 
that  any  proceedings  threatening  such  a  result  had  ever  been 
instituted.  His  great  de&ult  was  in  not  having  taken  any 
steps  either  to  set  up  or  establish  anj  defense  in  the  case. 
These  fiicts,  taken  in  connection  with  the  counter-showing 
made  by  plaintiff,  satisfy  us  that  the  motion  to  continue  was 
properly  overruled. 

Judgment  affirmed. 


Thomas  J.  Patiux),  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Where  the  special  Act  establishing  a  Coanty  Court  for  the  coanty  of 
Dougherty  made  no  provision  as  to  the  time  within  which  the  writ  of 
certiorari  to  said  Court  should  be  applied  for,  the  general  Coonly 
Court  Act  controls. 
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2.  Where  there  are  two  affirmative  statutes,  and  the  substance  of  each 
is  such  that  both  may  standi  the  latter  statute  does  not  repeal  the  for- 
mer, but  both  have  a  concurrent  efficacy. 

8.  Where  a  criminal  case  was  tried  before  the  County  Court  of  Dougherty 
county  and  the  defendant,  upon  conviction,  attempted  to  carry  the 
same  before  the  Superior  Court  by  writ  of  certiorari^  but  the  Judge 
refused  to  sanction  the  petition,  which  refusal  is  assigned  as  error,  the 
Solicitor  General  of  the  Albany  Circuit  is  entitled  to  represent  the 
case  in  this  Court.    (R.)     See  report. 

County  Courts.  Certiorari  Statutes.  Practice  in  the 
Supreme  Conrt.  Before  Judge  Strozer.  Dougherty  county. 
At  Chambere,  March  3d,  1873. 

When  this  case  was  called  the  question  was  submitted  to 
the  Court  whether  the  Solicitor  General  of  the  Albany  Cir- 
cuit or  the  Solicitor  of  the  County  Court  of  the  county  of 
Dougherty  was  entitled  to  represent  the  same.  The  case  was 
tried  before  the  County  Court  and  the  attempt  made  to  carry 
it  Jby  certiorari  to  the  Superior  Court.  The  Judge  refused  to 
sanction  the  petition  for  certiorari,  and  petitioner  excepted. 

The  Court  held  that  the  Solicitor  General  was  entitled  to 
represent  the  case. 

For  the  fiicts,  see  the  decision. 

G.  J.  Weight;  William  Oliver,  for  plaintiff  in  error. 

B.  B.  Bower,  Solicitor  General ;  Vason  &  Davis,  for  the 
State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  in  the  County  Court  of  Dough- 
erty county  for  a  misdemeanor;  was  tried  and  found  guilty  on 
the  first  Thursday  in  January,  1873.  On  the  27th  day  of 
February,  1873,  he  made  application  by  petition,  to  the  Judge 
of  the  Superior  Court  for  a  certiorari,  which  was  refused,  and 
the  defendant  excepted.  In  this  case,  the  Judge  put  his  re- 
fusal on  the  ground  that  the  application  was  not  made  within 
ten  days  from  the  trial,  as  required  by  the  Act  of  5th  of  Feb- 
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maiy,  1873.  To  this  the  defendant  replied^  that  the  offense 
was  committed  before  the  passage  of  the  Act  of  5th  Febniaiy, 
1873;  and  that  as  the  law  then  stood  he  was  entitled  to  have 
three  months  to  apply  for  a  certwrcuri,  according  to  the  general 
provisions  of  the  Code^  inasmuch  as  the  Act  of  24th  of  Angosty 
1872,  creating  the  County  Court  for  Dougherty  county  made 
no  provision  as  to  the  time  within  which  the  application  for 
a  ceriiorari  from  that  Court  should  be  made.  If  there  ym 
no  other  Act  applicable  to  this  question  but  the  Act  of  Feb- 
ruary, 1873,  we  should  hold  that  the  refusal  of  the  applica- 
tion by  the  Court  below  was  error,  but  there  was  another  law 
of  the  State  applicable  to  ceriioraris  from  County  Courts 
when  the  alleged  offense  was  committed  and  when  it  was  tried 
in  that  Court. 

The  14th  section  of  the  general  County  Court  law  provides 
for  a  certiorari  from  the  decision  and  judgment  of  the  county 
Judge,  in  all  criminal  cases,  in  ten  days  afler  the  trial  thereof 
This  Act  was  passed  the  19th  of  January,  1872,  and  is  appli- 
cable to  each  county  in  the  State y  except  such  counties  as  are 
specially  named  therein,  and  Dougherty  county  is  not  one  of 
them.  Under  this  last  named  Act,  no  County  Judge  can  be 
appointed  for  a  county  until  the  grand  jury  thereof  shall  so 
recommend ;  but  by  the  special  Act  for  Dougherty  county, 
passed  on  the  24th  August,  1872,  a  Judge  may  be  appointed 
for  that  County  Court  without  the  recommendation  of  the 
grand  jury,  but  it  is,  nevertheless,  a  County  Court,  and  the 
provisions  of  the  Act  of  1 9th  January,  1872,  are  applicable 
to  it,  so  &r  as  the  same  are  not  repugnant  to  or  inconsistent 
with  the  Act  of  24th  August,  1872.  There  is  nothing  in  the 
special  Act  of  24th  August,  1872,  creating  a  County  Court 
for  Dougherty  county  which  is  repugnant  to  or  inconsistent 
with  the  general  County  Court  law  of  the  19th  of  January, 
1872,  as  to  the  time  within  which  application  shall  be  made 
for  a  certiorari  in  the  County  Court  of  that  county ;  and,  there- 
fore, the  provisions  of  that  general  law  are  as  applicable  to  the 
County  Court  of  Dougherty  county  as  to  any  other  County 
Court  in  the  State,  so  fiir  as  the  time  of  making  an  applica- 
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tion  fer  certiorari  is  oonoerned.  Both  Acts  provide  for  a 
County  Court — the  one  by  a  special  Act,  the  other  by  a  gen- 
eral law  of  the  State — and  both  are  affirmative  statutes,  and 
the  rule  k  that  where  there  are  two  affirmative  statutes,  and 
the  substanoe  of  each  is  such  that  both  may  stand  together, 
then  the  later  statute  does  not  repeal  the  former,  but  both 
shall  have  a  concurrent  efficacy.  There  is  nothing  in  the 
special  Act  of  24th  of  August,  1872,  creating  a  County  Court 
for  the  county  of  Dougherty  which  is  repugnant  to  or  incon- 
sistent with  the  general  law  of  the  State  providing  for  certio^ 
raris  to  the  Superior  Courts  in  criminal  cases  tried  in  the 
County  Courts,  and  that  general  law  of  the  19th  of  January, 
1872,  was  as  applicable  to  the  obtaining  a  certiorari  from  the 
County  Court  of  Dougherty,  as  any  other  County  Court,  pro- 
vided the  application  was  made  therefor  within  ten  days,  as 
prescribed  by  that  general  law  of  the  State.  This  general  law 
of  the  State  being  of  force  at  the  time  the  ofiense  is  alleged  to 
have  been  committed  and  the  trial  had,  the  application  for  a 
certiorari  should  have  been  made  to  the  presiding  Judge  in 
ten  days  after  the  trial,  as  prescribed  by  the  14th  section  of 
the  Act  of  19th  January,  1872,  and  as  the  defendant  did  not 
do  so,  the  application  for  a  certiorari  was  properly  refused  for 
that  reason,  and  the  judgment  of  the  Court  below  should  be 
affirmed. 
Judgment  affirmed. 


William  Williams  et  al,,  executors,  plaintifis  in  error,  ve. 
Littleton  Phipps,  defendant  in  error. 

TboQgh  the  statement  of  an  obligee  in  a  bond  for  titles,  made  to  his  as- 
signee at  the  time  of  its  transfer,  to  the  effect  that  the  purchase  money 
was  payable  in  Confederate  currency,  is  not  admissible  as  evidence 
fi£ain8t  the  obligor,  yet  if  there  be  other  testimony  sufficient  to  author- 
ize the  jury  to  scale  the  claim  under  the  Ordinance  of  1S65,  and  they 
do  so  scale  it,  this  Court  is  not  bound  to  grant  a  new  trial,  especially 
if  sobstantial  justice  appears  to  have  been  done. 
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Scaling  Ordinance.  Bond  for  titles.  Evidence.  Before 
Judge  Strozer    Baker  Superior  Court.    May  Term,  1873. 

William  D.  Williams  brought  gectment  against  Littleton 
Phipps  for  the  recovery  of  lot  number  one  hundred  and 
twenty-eight,  in  the  eighth  district  of  Baker  county.  Phipps 
filed  his  bill  to  enjoin  said  action.  He  alleged  that  on  April 
23d,  1862,  one  John  G.  Slappy  purchased  said  land  from 
Williams  and  took  the  following  bond  for  titles : 

"  GEORGIA— Baker  County. 

"I  hereby  pledge  my  word  to  Dr.  John  G.  Slappy  to  make 
him  good  and  sufficient  titles  to  lot  of  land  number  one  hun- 
dred and  twenty-eight,  in  the  eighth  district  of  said  couniy, 
provided  he  pay  me  $1,250  00,  with  interest  from  the  Ist 
day  of  *(Deoember,  1858,  by  the  first  day  of)  January  next, 
or  one-half  of  that  amount  and  the  remaining  half  twelve 
months  thereafter.  Titles  not  to  be  made  until  the  whole 
amount  is  paid.  I  am  to  have  possession  of  said  land  if  the 
first  payment  is  not  made  as  above  specified. 

"April  23d,  1862.        (Signed)        W.  D.  Wiujeams." 

That  on  January  1st,  1863,  the  time  of  payment  specified 
in  said  writing  obligatory,  Slappy  paid  to  said  Williams 
$803  25,  the  first  installment  due,  and  on  the  succeeding  day 
transferred  said  instrument  to  complainant  for  a  valuable 
consideration ;  that  the  understanding  between  Williams  and 
Slappy,  at  the  time  of  the  making  of  the  aforesaid  con- 
tract was,  that  the  purchase  money  for  said  land  should  be 
paid  in  Confederate  money,  or  other  like  depreciated  cur- 
rency, which,  on  the  day  the  first  installment  became  due,  was 
only  worth  one-third  its  nominal  value,  and  on  January  1st, 
1864,  when  the  second  installment  matured,  was  worth  but 
one-tenth  its  nominal  value;  that  at  the  time  complainant 
purchased,  it  was  the  distinct  understanding  between  him  and 
Slappy  that  he  was  to  pay  the  balance  of  the  purchase  money 

*The  words  within  brackets  do  not  appear  in  the  InBtrument  as  set  forth  in  the 
brief  of  evidence. 
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due  to  Williams  in  said  depreciated  currency,  and  complain- 
ant accordingly,  on  the  day  the  second  installment  matured, 
tendered  to  Williams  the  full  amount  thereof  in  Confederate 
money,  which  he  refused  to  accept ;  that  on  September  27th, 
1866,  complainant  paid  to  said  Williams  $300  00  in  United 
States  currency,  and  on  July  29th,  1868,  $150  00  in  the  same 
currency,  on  account  of  said  land. 

Prayer  that  the  action  of  ejectment  be  enjoined,  and  that 
the  defendant  be  decreed  to  perform  specifically  his  contract 
aforesaid,  and  to  execute  to  complainant  a  valid  title  to  said 
land. 

The  answer  of  the  defendant  is  unnecessary  to  an  under- 
standing of  the  decision,  and  is,  therefore,  omitted. 

The  evidence  of  the  oomplainant  sustained  substantially  the 
allegations  of  the  bill.  During  his  examination  his  counsel 
proposed  to  ask  him  the  following  question  : 

"What  was  your  understanding  as  to  the  kind  of  money 
which  Slappy  was  to  pay  defendant  for  the  land  ?" 

Counsel  for  defendant  objected  to  the  complainant's  stating 
bis  understanding  unless  he  derived  his  information  from  the 
defendant.  The  objection  was  overruled,  and  the  complainant 
testified  that  his  understanding,  as  derived  from  Slappy,  was 
that  the  purchase  money  was  to  be  paid  in  Confederate  cur- 
rency. 

The  jury  returned  ^  verdict  directing  that  upon  the  pay- 
ment of  $175  00  within  thirty  days  to  the  defendant,  he 
should  convey  the  premises  in  dispute,  by  deed,  to  the  com- 
plainant. 

The  defendant  moved  for  a  new  trial  upon  several  grounds, 
and  amongst  them,  because  the  Court  erred  in  overruling  the 
objection  aforesaid  to  the  complainant's  testimony  as  to  his 
understanding  in  reference  to  the  currency  in  which  payment 
for  the  premises  in  dispute  was  to  be  made. 

The  motion  was  overruled  and  the  defendant  excepted. 

The  plaintiflF  in  error  having  died  whilst  the  case  was  pend- 
ing  in  this  Court,  his  executors,  William  Williams  and  How- 
ell Williams,  were,  by  consent,  made  parties  in  his  place. 
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A.  L.  Hawes  ;  Vason  &  Davis,  for  plaintiff  in  error. 
I.  C  BowEB ;  GuBLET  &  Russell,  for  the  defendant 

Trippe,  Jndge. 

It  was  improper  to  admit  in  evidence  any  statement  made 
bj  Slapp7,  the  obligee  in  the  bond  to  his  assignee,  when  the 
obligor  was  not  present,  and  in  this  case,  the  error  wonld  be 
sufficient  to  order  a  new  trial,  did  it  not  appear  that  there  was 
sufficient  evidence,  without  that  to  authorize  the  juiy  to  scale 
this  claim  as  they  have  done.  That  evidence  was  in  writing, 
and  was  an  entry  on  the  bond  made  by  the  obligor  himself. 
This  bond  bore  date,  April  23d,  1862.  This  entry  was  dated 
January  1st,  1863,  and  recited  that  the  obligor  had  that  day 
received  one-half  the  amount  to  be  paid  firom  Slappy  in  Con- 
federate money,  and  if  Slappy  paid  the  other  half  in  twelve 
months  he  was  to  make  him  titles,  otherwise  he  was  to  re- 
fund what  was  paid  in  Confederate  notes  or  its  equivalent 
The  next  day  Slappy  transferred  the  bond  to  Phipps,  with 
that  entry  on  it.  Phipps  tendered,  at  the  proper  time,  the  bal- 
ance in  Confederate  money,  which  was  refused.  Since  the 
war  Phipps  paid  Williams  several  hundred  dollars  in  United  « 
States  currency.  The  jury  gave  a  verdict  for  $175  00,  in 
fiivor  of  plaintiff. 

Although  the  Court  may  have  committed  the  error  referred 
to,  yet,  the  jury  well  may  have  given  the  verdict  under  the 
other  evidence,  and  as  we  think  substantial  justice  was  done, 
we  do  not  grant  a  new  trial  on  that  account 

Judgment  affirmed. 
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Mayor  and  Council  of  the  City  of  Cuthbert,  plain- 
tiff in  error,  va,  James  M.  Brooks  et  al,,  defendants  in 
error. 

1.  This  Court  will  presume  that  the  Court  below  had  good  and  sufficient 
grounds  for  the  postponement  of  the  hearing  of  the  motion  for  the  new 
trial  as  it  did,  in  the  absence  of  any  showing  to  the  contrary,  and  that 
the  defendant's  counsel  was  not  in  default  in  not  filing  the  brief  of  the 
eyidence  within  the  fifteen  days  after  its  approval  and  order  to  file  it 
by  the  Court, 

2.  This  Court  has  no  lawful  power  or  authority  to  control  the  discretion 
of  the  Superior  Courts  in  the  legitimate  exercise  of  their  discretion 
in  conducting  the  business  before  them,  unless  that  discretion  has 
been  abused,  or  some  law  of  the  land  violated. 

8.  Where  the  clerk  and  treasurer  of  the  city  of  Cuthbert  was  elected  for 
the  year  1867,  and  gave  bond  for  the  faithful  performance  of  his  duties 
*^for  the  present  year,"  but  at  the  expiration  of  said  year  held  over 
during  the  next  until  he  was  suspended,  no  successor  having  been  ap- 
pointed, it  was  not  error  in  the  Court  to  charge,  upon  the  trial  of  an 
action  brought  on  said  bond,  that  said  treasurer  and  his  securities  were 
liable  for  all  moneys  that  came  into  his  hands,  as  such  treasurer,  until 
his  successor  was  appointed. 

4.  Where  the  accounts  which  are  the  subject  of  a  judicial  investigation 
are  complicated,  the  Court  should  appoint  an  auditor,  to  whom  the 
matters  in  controversy  should  be  referred. 

New  trial.  Discretion.  Bond.  Municipal  corporation. 
Auditor.  Before  Judge  Harrell.  Randolph  Superior  Court. 
November  Term,  1872. 

The  Mayor  and  Council  of  the  city  of  Cuthbert  brought 
complaint  against  James  M.  Brooks,  as  principal,  and  Zadock 
C.  Hood  et  a/.,. securities,  for  the  sum  of  $2,000  00,  alleged  to 
be  due  upon  the  following  bond : 

" GEORGIA— City  op  Cuthbert: 

"  Know  all  men  by  these  presents,  that  we,  J,  M.  Brooks, 
as  principal,  and  Z..C.  Hood,  E.  L.  Douglass,  Thomas  Cole- 
man and  Jacob  Mein,  as  securities,  are  held  and  bound  unto 
the  present  City  Council  of  said  city,  in  the  sum  of  $2,000  00, 
jfor  which  we  bind  our  heirs  and  assigns,  jointly  and  severally ; 
to  be  void  on  condition  that  the  said  J.  M.  Brooks  shall  do 
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and  perform  all  the  duties  of  clerk  and  treasurer  of  said  city 
for  the  present  year,  as  the  city  law  requires  him,  otherwise  to 
remain  in  force. 

"Witness  our  hands  and  seals,  February  4th,  1867. 
(Signed)  "  J.  M.  BROOKS,  [l.  s.] 

"  Z.  C.  HOOD,  [l.  8.] 

«E.  L.  DOUGLASS,  [l.8.] 
"  THOMAS  COLEMAN,  [l.  s.] 
"JACOB  MEIN.  [L.S.] 

*' Approved : 

"  William  D.  Kiddoo,  Mayor, 
"WiNFiELD  Scott, 
"R,  D.  Chapman, 
"  L.  A.  Smith." 

A  count  was  also  added  to  the  effect  that  said  Brooks,  as 
clerk  and  treasurer,  during  the  year  1867,  and  up  to  the  time 
his  successor  was  installed  in  office,  collected  $4,000  00,  for 
which  he  has  never  accounted. 

The  defendant.  Brooks,  pleaded  the  general  issue.  No  plea 
was  filed  by  the  other  defendants. 

The  following  evidence  was  introduced : 

William  D.  Kiddoo,  sworn :  Was  elected  Mayor  the  first  , 
of  1867,  and  held  the  office  in  1867  and  1868 ;  there  ^vas  no 
election  for  Mayor  and  Council  in  1868 ;  they  held  over ;  about 
the  middle  of  January,  1868,  Brooks,  who  was  clerk  and  treas- 
urer, made  his  annual  report ;  witness  and  Mr.  Winfield  Scott 
were  appointed  to  examine  the  report;  the  conpimittee  was  sat- 
isfied the  report  was  incorrect,  and  made  out  the  statement 
attached  to  the  declaration  as  an  exhibit  of  charges  and  credits; 
that  showed  an  indebtedness  of  $497  10 ;  since  then,  he  ascer- 
tained other  items;  Shaw's  license  was  returned  as  JIOOO, 
when  it  should  have  been  $60  00;  it  appeared  by  his  vouchers 
that  he  charged  commissions  on  a  greater  amount  of  street  ex- 
emptions than  the  committee  charged  him  with ;  the  amount 
charged  was  $770  00,  and  the  amount  he  charged  commissions 
upon  was  larger;  when  the  committee  reported  to  Council, 
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Brooks  was  present;  on  the  25th  January,  1868,  Brooks  was 
saspended  from  office  and  a  time  appointed  for  investigation ; 
at  that  time  many  items  charged  in  the  exhibit  were  gone  over 
with  Brooks,  and  he  was  requested  to  make  objections  to  any 
that  were  wrong,  the  books  that  have  been  put  in  evidence  be- 
ing present  and  examined,  and  he  did  not  deny  any  of  the 
items;  admitted  all  the  collections  charged,  except  he  did  not 
collect  $50  00  firom  Nick  Geeslin  for  retail  license;  admitted  he 
issued  the  license,  but  said  the  marshal  was  to  pay  him,  but  had 
not  done  so ;  the  items  charged  for  taxes,  to-wit :  $88  40,  for 
1866,  appear  by  Brooks'  books,  kept  by  him,  to  have  been 
collected  during  the  first  quarter  of  1867 ;  for  taxes,  to-wit : 
$134  34,  for  1866,  appear  by  same  books  were  collected  in 
second  quarter,  1867 ;  the  amount  of  $18  23,  of  1866  taxes,  he 
admitted  collected  in  1867 ;  the  balance  of  $66  00  from  1866' 
was  published  in  his  report  for  first  quarter  in  1867 ;  the  paper 
is  burnt;  the  taxes  for  1867,  as  set  forth  in  exhibit,  appear  on 
the  tax  books  of  1867,  marked  paid,  in  Brooks'  handwriting, 
except  two  items  which  he  admitted,  and  one  dollar  of  Samuel 
Clayton,  which  witness  paid  him.  All  the  street  exemptions 
or  taxes  appear  on  the  book  kept  by  him  as  paid ;  the  fines  all 
appear  on  the  docket ;  some  of  the  license  appear  to  have  been 
paid,  and  some  do  not ;  all  of  these  he  admitted,  as  before  sta- 
ted, were  paid  except  the  Geeslin  license.  In  1868,  and  be- 
tween the  time  of  his  report  and  the  committee's  report.  Brooks 
collected  the  sum  of  $565  00  for  license  of  1868,  and  when 
be  was  suspended,  he  paid  that  sum,  which  he  had  in  a  bundle 
to  itself,  to  W.  Scott,  temporary  treasurer ;  he  also,  at  same 
time,  paid  the  sum  of  $229  40,  as  appears  in  report ;  the  items 
that  appear  upon  Brooks'  books  as  collected  in  1868,  in  Jan- 
uaiy,  he  cannot  state  when  they  were  collected,  but  supposes  at 
the  dates  as  appear  on  his  books. 

Winfield  Scott,  sworn  :  Was  elected  Councilman  for  1867; 
j&Iayor  and  Council  held  over  for  1868  without  re-election,  in 
the  early  part  of  the  year  1868 ;  the  Mayor  and  witness  was 
appointed  to  examine  the  accounts  of  James  M.  Brooks,  the 
derk  and  treasurer,  who  was  elected  in  1867,  and  upon  ex- 
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amination  of  Brooks'  acooant,  we  found  him  indebted  to  the 
city  in  the  sum  of  $497  10.  When  the  report  to  this  effect 
was  submitted  to  the  Council^  together  with  the  books,  Brooks 
promised  to  pay  the  amount  due. 

The  report  of  the  committee  was  read,  showing  balance  due 
the  plaintiff  of  $497  10. 

VT&t  Harris  testified  substantially  as  did  Winfield  Scott 

The  bond  sued  on  was  read,  and  the  plaintiff  closed. 

The  defendant,  Brooks,  testified  as  follows :  He  was  not 
indebted  to  the  City  Council  of  Cuthbert  for  1867  upon  a 
&ir  allowance  of  bis  vouchers  and  claims  against  said  dty; 
he  has  no  recollection  of  admitting  that  he  was  owing  said 
city  in  1868,  when  the  committee,  Messrs.  Kiddoo  and 
Scott,  made  their  report  that  he  was  indebted  to  said  dty 
in  the  sum  of  $497  10,  but  does  deny  that  he  owed  the  sum; 
he  left  a  part  of  his  Touchers  with  the  Mayor  and  Coun- 
cil, but  has  never  been  able  to  get  them  until  to-day ;  that 
William  D.  Kiddoo  made  his  return  quarterly,  and  that  the 
return  made  on  the  30th  of  September,  1867,  was  made  out 
by  Kiddoo.  That  brought  him  in  debt  up  to  that  date 
$479  10.  This  return  was  lost  during  the  trial.  The  Mayor 
and  Council  received  his  return,  as  appears  from  the  minutes 
of  said  corporation,  on  October  1st,  1871.  There  were  three 
fines  on  the  list  attached  to  the  declaration  which  he  did  not 
get,  t»-wit :  Thomas  C.  Byars,  $10  00;  Joe  Winter,  $10  00 ; 
Herbert  Fielder, 

William  D.  Kiddoo,  recalled  for  the  plaintiff,  testified  as  fol- 
lows :  He  did  make  out  the  return  of  Brooks,  as  appears  on  31st 
of  September,  1867,  but  did  so,  as  he  thinks,  from  another 
return  which  witness  has  in  his  hands  in  handwriting  of  Brooka, 
and  supposes  the  one  in  witness'  handwriting  was  an  ab- 
stract of  the  other,  made  out  for  publication.  He  did  not 
take  charge  and  control  of  Brooks'  books  for  1867,  nor  did 
he  examine  into  that  return  nor  any  other  he  ever  made,  ex- 
cept the  one  he  made  in  January,  1868.  Nor  was  he  ever 
appointed  on  a  committee  for  that  purpose  until  that  one. 

The  fine  against  Thomas  C.  Byars  that  Brooks  testifies  -was 
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not  paid  to  him,  appears  in  his  handwriting,  to  have  been  paid 
to  him,  together  with  three  other  fines  against  same  party.  As 
to  the  fines  against  Herbert  Fielder,  which  Brooks  testifies 
was  never  paid  to  him.  Fielder  never  was  fined  to  his  knowl- 
edge. Has  not  examined  the  one  against  Winter  sufficiently 
to  state  whether  it  was  paid,  but  it  was  there  when  the  list 
was  made. 

The  jury,  under  the  charge  of  the  Court,  found  for  the 
plaintifi*  $537  10,  with  interest  from  January  28th,  1868. 

The  remaining  facts  are  fully  reported  in  the  decision. 

A.  Hood,  for  plaintiff  in  error. 

E.  L.  Douglass  ;  Worrill  &  Chastain,  for  defendants. 

WARNEfe,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant and  his  securities  on  a  bond  given  by  him  as  clerk  and 
treasurer  of  the  city  of  Cuthbert.  On  the  trial  of  the  case,  the 
jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  $537 10.  A 
motion  was  made  for  a  new  trial  on  the  several  grounds  stated 
therein,  which  was  granted  by  the  Court,  and  the  plaintff  excep- 
ted. The  plaintiff  also  made  a  motion  to  dismiss  the  motion  for 
a  new  trial  when  it  came  on  to  be  heard,  on  the  ground  that 
time  had  been  given  for  filing  a  brief  of  the  evidence  by  the 
Court,  and  that  the  hearing  of  the  motion  had  been  postponed 
by  tlie  order  of  the  Court  from  time  to  time,  until  November 
term,  1872,  the  case  having  been  tried  at  the  November  terra 
of  the  Court,  1871,  and  because  the  brief  of  the  evidence  was 
not  filed  within  the  time  ordered  by  the  Court  after  its  ap- 
proval of  the  same,  though  it  was  filed  before  the  hearing  of 
the  motion.  The  Court  overruled  the  motion  to  dismiss  the 
rule  for  a  new  trial,  and  the  plaintiff  excepted. 

1.  This  Court  will  presume  that  the  Court  below  had  good 
and  sufficient  grounds  for  the  postponement  of  the  hearing  of 
the  motion  as  it  did,  in  the  absence  of  any  showing  to  the  con- 
trary, and  that  the  defendant's  counsel  was  not  in  default,  in 
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not  filing  the  brief  of  the  evidence  within  the  fifteen  days 
after  its  approval  and  order  to  file  it  by  the  Court  The  pre- 
siding Judge  may  not  have  returned  it  in  time  to  have  been 
filed  within  the  fifteen  days,  and  it  is  not  apparent  that  the 
plaintifi^  was  hurt  in  any  manner  by  its  not  having  been  filed 
within  that  time. 

2.  There  is  a  general  disposition  manifested  by  parties  and 
counsel  to  ignore  all  discretion  on  the  part  of  the  Superior 
Courts  and  the  Judges  thereof^  in  conducting  the  business 
before  them,  and  to  consider  this  Court  as  a  Court  of  original 
jurisdiction  for  that  purpose;  whereas,  the  Constitution  and 
laws  of  the  State  have  clothed  the  Superior  Courts  and  the 
Judges  thereof  with  original  jurisdiction  and  discretion  to 
hear  and  determine  cases  which  may  be  brought  before  them 
as  provided  by  law,  and  this  Court  has  no  lawful  power  or 
authority  to  control  the  exercise  of  the  discretion  of  the  Su- 
perior Courts  or  the  Judges  thereof,  in  the  legitimate  exercise 
of  their  discretion  in  conducting  the  business  before  them, 
unless  that  discretion  has  been  abused,  or  some  law  of  the  land 

violated. 

3.  There  was  no  error  in  the  charge  of  the  Court  to  the 

jury,  in  view  of  the  facts  contained  in  the  record,  that  the  de- 
fendant, Brooks,  as  treasurer,  and  his  securities  were  liable  for 
all  moneys  that  came  into  his  hands  as  such  treasurer,  until 
his  successor  was  appointed  according  to  law.  In  looking 
through  the  evidence  in  the  record,  we  are  not  entirely  satisfied 
that  the  verdict  was  right,  and  for  that  reason,  we  will  not  con- 
trol the  exercise  of  the  discretion  of  the  Court  below  in  granting 
the  new  trial. 

4.  In  our  judgment,  this  is  a  case  in  which  the  Conrt 
below  might  properly  exercise  its  discretion  in  the  appoint- 
ment of  an  auditor  to  investigate  the  treasurer's  accounts  with 
the  city  authorities,  and  report  the  result  thereof  to  the  Court^ 
as  provided  by  the  Act  of  13th  December,  1871. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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CoRTNEY  Crockett,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

The  circnmstances  connected  with  the  perpetration  of  the  offense  charged, 
as  testified  to  by  the  victim  of  the  rape — the  degree  of  resistance  on 
her  part— the  fact  that  no  alarm  or  outcry  was  made,  the  place  being 
where  it  could  have  been  easily  beard — no  marks  of  violence  having 
been  exhibited,  and  the  injury  being  concealed  for  several  days  after 
the  opportunity  of  making  complaint,  and  no  proof  of  any  complaint 
ever  having  been  made  except  by  the  party  said  to  be  injured,  together 
with  the  fact  that  no  legal  step  was  taken  to  punish  the  outrage  until 
pregnancy  was  discovered,  make  this  a  case  where  the  crime  charged 
was  not  sufficiently  proven  under  the  law  to  justify  a  verdict  of  guilty. 

Criminal  law.  Rape.  New  trial;  Before  Judge  Hop- 
kins.   DeKalb  Superior  Court.    March  Term,  1873. 

Cortney  Crockett  was  placed  on  trial  for  the  offense  of  rape, 
alleged  to  have  been  committed  upon  the  person  of  one  Ella 
Johnson,  on  December  18th,  1872.  The  defendant  pleaded 
not  guilty. 

Ella  Johnson  testified  substantially  as  follows :  Witness  is 
nearly  eighteen  years  old ;  has  never  married ;  about  three 
or  four  weeks  before  Christmas,  her  mother  sent  her  to  de- 
fendant's house  with  a  dime,  which  she  was  to  give  to  his 
wife  to  get  some  potash  from  town  for  her ;  she  was  also  up 
there  getting  up  wood  for  washing ;  witness'  house  is  about 
two  hundred  yards  from  defendant's.  When  defendant's  wife 
went  to  town,  witness  came  out  of  the  house  and  turned  to  go 
home ;  did  not  stay  there  ten  minutes  after  his  wife  left;  when 
witness  got  outside  of  the  fence,  on  the  side  of  the  road,  de- 
fendant came  up  to  her,  caught  her  by  the  hand,  and  put  his 
arm  around  her  waist;  told  him  to  turn  her  loose;  be  said  he 
was  going  to  do  it  any  how,  and  stooped  down;  '*he  just 
done  what  he  wanted  to  do ;"  he  asked  witness  to  "  let  him 
do  it;"  told  him  he  should  not;  tried  to  push  him  off  but 
could  not  do  it ;  he  was  too  strong  for  her;  he  had  connection 
nfith  her;  did  not  consent  to  his  having  intercourse  with  her; 
nvitness  cried  and  told  him  to  let  her  loose;  it  looked  like 
Vol.  ZI.VIX.  12. 
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the  more  she  talked  the  worse  he  got ;  after  he  got  through 
he  went  on  ap  town  and  she  went  home  and  commenced  her 
washing;  did  not  tell  her  Either  at  onoe  aboat  it,  as  it  was 
snch  a  ''mean  act,  and  she  hated  to;''  he  never  raped  her  be- 
fore or  after;  it  hurt  her  a  little,  not  very  much;  it  happened 
about  two  hundred  yards  fix>m  defendant's  house ;  there  was 
nobody  at  his  house  in  the  morning  but  his  wife  and  his 
mother-in-law ;  they  went  to  town  ;  the  occurrence  took  place 
about  nine  o'clock  in  the  morning;  the  road  is  not  a  public 
road ;  it  is  a  settlement  road,  leading  to  a  mill ;  her  &ther 
was  away  working  on  his  house ;  her  mother  did  not  come 
home  until  night ;  did  not  tell  her ;  it  was  Wednesday  that 
the  defendant  had  intercourse  with  her ;  did  not  tell  any  one 
until  the  following  Sunday,  when  she  informed  her  sister-in- 
law,  Letty ;  Letty  told  witness'  &ther,  and  then  he  asked  h^ 
about  it  and  she  told  him  ;  that  was  after  January  1st,  1873; 
the  mill  to  which  the  road  led  was  running  every  day ;  peo- 
ple were  constantly  passing  along  it ;  she  did  not  halloo  loud; 
did  not  fight  him ;  just  tried  to  push  him  off;  he  had  her 
hands  pushed  back  under  his  arms  so  she  could  not  get  them 
out ;  Mrs.  White's  bouse  is  beyond  witness'  house  ;  she  has 
two  boys  big  enough  to  plough ;  does  not  know  if  they  were 
at  home ;  they  are  frequently  about  there ;  defendant  knew 
the  boys  were  there ;  he  was  not  arrested  until  yesterday ;  she 
"  let  it  go  along  till  Court  came  up ;"  is  now  in  the  fiimily 
way  by  the  defendant ;  they  had  found  this  out  before  witness 
told  her  father  about  defendant's  conduct;  if  his  wife  and 
mother-in-law  had  looked  round  as  they  went  off,  they  could 
have  seen  defendant  and  witness ;  she  did  not  tell  her  &thcr 
and  mother  about  it  sooner,  as  she  hated  to  let  them  know 
what  hud  been  done;  told  her  sister-in-law  before  it  was 
known  that  she  was  pregnant ;  all  of  this  happened  in  DeEalb 
county  during  last  December. 

Benjamin  Johnson  testified  as  follows:  I  am  father  of  Ella 
Johnson ;  I  first  heard  of  the  rape  about  two  weeks  after  I 
moved  to  the  Brown  place;  my  daughter-in-law  told  me 
about  it;  I  went  to  Esquire  Tuggle  to  get  him  arrested;  he 
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told  me  to  hold  on  till  Court  met  and  see  the  Solicitor  Gen- 
eral ;  I  did  so,  by  his  advice ;  I  think  ray  daughter  is  preg- 
nant; Ella  has  been  with  me  since  the  surrender  all  the  time ; 
she  has  been  a  good,  virtuous  girl ;  slie  did  not  talk  to  me 
about  being  in  the  family  way  in  the  field  at  Brown's ;  I 
mentioned  it  to  her  in  my  house ;  it  was  not  mentioned  in  the 
field ;  when  it  was  mentioned  in  the  house,  her  mother  and 
the  children  were  present;  we  did  not  know  she  was  in  the 
family  way  then ;  I  went  to  Tuggle's  to  get  a  warrant  some 
time  after  I  had  moved  to  the  Brown  place;  moved  there 
since  Christmas;  I  suspected  she  was  in  the  family  way  from 
her  actions  and  not  eating,  etc. ;  I  kept  that  to  myself;  I  told 
wife  after  daughter-in-law  told  me;  I  went  to  Ella  and  she 
said  defendant  done  it;  I  then  went  to  Tuggle  to  get  a  war- 
rant and  he  would  not  give  me  one;  I  came  here  on  Tuesday 
and  told  the  Solicitor  General  about  it ;  I  was  informed  of 
the  rape  two  weeks  aftier  it  occurred. 

The  defendant  made  the  following  statement :  ^^Well,  the 
way  it  was  done  was  this.  My  wife  and  mother  started  to 
town.  I  staid  at  the  house,  aft;er  they  started  off  to  town. 
The  girl  came  with  fift;een  cents  for  my  wife  to  get  potash  for 
her  mother,  and  also  tul)8  to  take  to  the  spring.  I  went  and 
carried  the  tubs  to  the  spring  and  went  back  to  the  house.  When 
I  got  back  to  the  house  my  wife  had  started  and  got  about 
one  hundred  yards  from  the  house.  The  girl  came  into  the 
house  where  I  was. '  I  said,  ^Ella,  don't  you  want  a  dram? ' 
She  said  'yes,'  I  said,  *  come  and  get  it,'  which  she  did.  I 
then  said,  'Ella,  won't  you  give  me  some?'  She  said,  'I 
will  if  you  won't  tell  anybody.'  I  said,  *I  won't  if  you 
iTon't.'  They  owed  me  twenty  cents.  I  went  to  Atlanta  and 
bought  her  ten  cents  worth  of  snuff  and  give  it  to  her.  That 
is  the  truth,  just  exactly  the  way  it  was." 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
fbr  a  new  trial  because  the  verdict  was  contrary  to  tlie  law 
and  the  evidence.  The  motion  was  overruled  and  the  defend- 
ant excepted. 
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Hill  &  Oandleb;  L.  J.  Winn,  for  plaintiff  in  error. 
John  T,  Glenn,  Solicitor  General,  for  the  State. 

Trippe,  Judge. 

No  words  more  pregnant  with  judicial  wisdom  or  more  ap- 
propriately uttered,  were  ever  pronounced  by  a  Judge  than 
those  of  that  great  and  good  man,  Lord  Hale,  when  he  said, 
'^  It  must  be  remembered  that  rape  is  an  accusation  easily  to 
be  made  and  hard  to  be  proved,  and  harder  to  be  defended  by 
the  party  accused,  though  never  so  innocent.''  He,  then,  after 
mentioning  two  remarkable  cases  of  malicious  prosecution  for 
this  crime  which  came  within  his  own  knowledge,  adds,  "I 
mention  these  instances  that  we  may  be  the  more  cautioos 
upon  the  trial  of  offenses  of  this  nature,  wherein  the  Court 
and  jury  may,  with  so  much  ease,  be  imposed  upon  withonL 
great  care  and  vigilance,  the  heniousncss  of  the  offense  many 
times  transporting  the  Judge  and  juty  with  so  much  indigna* 
tion,  that  they  are  over-hastily  carried  to  the  conviction  of  the 
person  accused  thereof,  by  the  confident  testimony,  sometimes, 
of  malicious  and  false  witnesses :"  1  Hale,  635,  636. 

The  following  rules  and  principles  are  of  great  worth  and 
significance,  and  should  not  be  forgotten  in  the  trial  of  such 
cases.    They  are  to  be  found  in  all  the  elementary  works  on 
criminal  law,  and  if  they  are  thoroughly  understood  and  ap- 
plied, would  go  far  to  protect  juries  from  imposition  and  inno- 
cent parties  from  being  made  victims  to  the  revenge  of  a  wit- 
ness, or  to  an  attempt  to  protect  reputation,  lost  by  consent, 
under  the  cry  of  rape.     "  Though  the  party  ravished  is  a  com- 
petent witness,  the  credibility  of  her  testimony  most  be  left 
to  the  jury,  upon  the  circumstances  of  fact  which  concur  urith 
thai  testimony.     Thus,  if  she  be  of  good  fame — ^if  she  pres- 
ently discovered  the  offense  and  made  search  for  the  offender — 
if  she  showed  circumstances  and  signs  of  the  injury,  whereof 
many  are  of  that  nature  that  women  only  are  proper  exami- 
ners— if  the  place  where  the  act  was  done  were  remote  fix>m 
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inhabitants  or  passengers — if  the  party  accused  fled  for  it — 
these,  and  the  like,  are  concurring  circumstances  which  give 
greater  probability  to  her  evidence.  But  if,  on  the  other  hand, 
the  witness  be  of  evil  fame,  and  stand  unsupported  by  others — 
if,  without  being  under  control  or  the  influence  of  fear,  she 
concealed  the  injury  for  any  considerable  time  after  she  had 
the  opportunity  of  complaining — if  the  place  where  the  act  is 
alleged  to  have  been  committed  was  near  to  persons  by  whom 
she  might  probably  have  been  heard,  and  yet  she  made  no 
outcry — if  she  has  given  wrong  descriptions  of  the  place — 
these  and  the  like  circumstances  aflbrd  a  strong,  though  not 
conclusive  presumption  that  her  testimony  is  feigned:"  4 
Black.  Com.,  213,  214;  1  East.  P.  C,  445,  446;  1  Buss,  on 
Crimes,  688,  689,  and  criminal  law  passim. 

Apply  these  principles  to  this  case  and  there  is  not  one  sin- 
gle particular  in  which  the  testimony  comes  up  to  them. 
True,  the  witness  was  not  proven  to  be  of  ill  fame,  nor  did  it 
appear  she  had  given  wrong  descriptions  of  the  place.     But 
it  does  appear  that  the  act  was  done,  if  not  in  a  public  place, 
near  to  a  neighborhood  road — -just  outside  of  it — which  was 
continually  being  traveled ;  that  the  wife  and  mother-in-law 
of  the  accused  had  just  walked  ofi* — were  still  in  sight — and 
could  have  seen  them  had  they  "  looked  round  ;'*  that  she  did 
not  **  halloo  loud ;"  that  she  got  up,  finishe<l  getting  wood  and 
went  to  washing  near  by  defendant's  house ;  did  not  tell  any- 
body but  her  sister-in-law,  the  next  Sunday,  four  days  after- 
wards, and  that  proven  by  nobody  but  herself;  that  the  sister- 
in-law  seems  to  have  been  so  little  impressed  by  it  that  she 
did  not  tell  the  father  or  any  one  else  until  after  the  pregnancy 
was  discovered ;  that  it  was  the  fii*st  time  she  ever  had  connec- 
tion with  a  man ;  that  she  was,  by  this  first  act,  committed  by 
violence  and  over  her  resistance,  begotten  with  child,  and 
never  said  one  word  about  it  which  was  properly  proven, 
until  after  she  was  known  to  be  pregnant.     This  dereliction 
from  the  rule  quoted  is  too  great  on  the  part  of  the  prosecu- 
tion to  allow  the  verdict  to  stand.     Had  any  reasonable  expla- 
nation been  given  why  such  facts  were  not  proven,  or  why 


190         SUPREME  COURT  OF  GEORGIA. 

Crisp  fit.  Brown. 

thejr  did  not  oociir.  it  woald  have  been  entitled  to  oonsidera- 
tioD.     There  is  none  sach  in  the  record. 
Judgment  reversed  and  a  new  trial  granted. 


Gharlbs  F.  Crisp,  Solicitor  General,  ex  reL,  Andrew  J. 
WiLLiAHSy  plaintiff  in  error,  vs.  GfiORGE  A.  Brown,  re- 
spondent^ defendant  in  error. 

It  was  competent  for  the  Genenl  Auemblj,  after  the  year  1868,  to  pro- 
vide for  the  election  and  sacceasion  of  the  county  officers  of  the  State, 
as  was  done  under  the  3d  section  of  the  Act  of  1872,  and  an  OrdiDny 
f^lected  noder  this  law  and  commissioned  bj  the  Governor,  will  not  be 
ejected  upon  the  relation  of  one  cliuming  to  have  been  elected  ludef 
the  proTisions  of  the  13-16th  section  of  the  Code. 

Quo  warranto.  Election.  Officers.  Ordinary.  Before 
Judge  Clarke,  Sumter  County.  At  Chambers.  January 
26th,  1873. 

For  the  &cts  of  this  case,  see  the  decision. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

N.  A.  Smith;  W.  B.  Guerry,  for  defendant 

Warner,  Chief  Justice. 

The  relator  in  this  case  claims  that  he  was  duly  elected 
Ordinary  of  Sumter  county  on  the  first  Wednesday  of  Jan- 
uary, 1872,  under  the  provisions  of  the  1346th  section  of  the 
Revised  Code.  On  the  hearing  of  the  application  for  a  qw) 
warrarUo  it  was  refused,  and  the  relator  excepted.  It  ap- 
pears from  the  record  that  the  respondent,  Brown,  who  is  now 
exercising  the  duties  and  functions  of  the  office  of  Ordinary 
of  Sumter  county  under  a  commission  from  the  Governor  of 
the  State,  was  first  elected  in  the  year  1872,  to  fill  a  vacancy 
which  occurred  in  the  office,  according  to  law,  and  was  duly 
commissioned  by  the  Governor  to  fill  such  vacancy  for  the 
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unexpired  term^  and  continued  to  hold  said  office  until  he  was 
again  elected  in  January,  1873,  and  daly  commissioned  by  the 
Governor,  and  the  question  is,  who  is  the  legal  Ordinary  of  Sum- 
ter county — the  relator,  who  was  elected  in  1872,  but  not  com- 
missioned by  the  Governor,  or  the  respondent  who  was  elected 
in  January,  1873,  under  the  provisions  of  the  Act  of  20th  Au- 
gust, 1872?  Who  has  the  legal  right  and  title  to  the  office 
under  the  Constitution  and  laws  of  the  State?  On  the  10th 
of  March,  1868,  an  ordinance  was  adopted  by  the  Convention, 
which  provided  for  the  continuance  in  office  of  the  civil  offi- 
cers of  the  State  until  the  regular  succession  provided  for  after 
the  year  1868,  and  until  successors  are  elected  and  qualified. 
By  the  twelfth  section  of  the  eleventh  article  of  the  Consti- 
tution of  1868,  this  ordinance  had  the  force  of  law  until  its 
provisions  expired  by  their  own  limitation,  or  until  otherwise 
provided  by  the  General  Assembly.  It  was  competent, 
therefore,  for  the  General  Assembly,  after  the  year  1868,  to 
provide  for  the  election  and  succession  of  county  officers  of 
the  State,  as  was  done  by  the  3d  section  of  the  Act  of  1872, 
and  the  respondent  having  been  elected  and  commissioned  by 
the  Governor  under  the  provisions  of  this  last  named  Act,  he 
is  entitled  to  hold  and  exercise  the  duties  and  functions  of  the 
office  of  Ordinary  of  Sumter  County. 
Let  the  Judgment  of  the  Court  below  be  affirmed. 


BoAZ  Kitchens,  trustee,  plaintiff  in  error,  vs.  Richard  H. 

Hutchins,  defendant  in  error. 

There  was  safficient  evidence  in  this  case,  showing  that  the  valae  of  the 
land  levied  on  was  greater  than  the  amount  due  on  the  execation,  to 
aathorize  the  damages  to  be  assessed  on  said  amount. 

Claim.    Damages.    Before  Judge  Clarke.    Sumter  Su- 
perior Court.     April  Term,  1873. 

An  execution  in  favor  of  Richard  H.  Hutchins  against  Boaz 
JKlitchens  and  John  S.  Humphries,  for  the  sum  of  $1,311  13, 
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besides  interest  and  costs,  based  npon  a  judgment  rendered  at 
the  October  term,  1871,  of  Sumter  Superior  Court,  was  levied 
upon  eight  hundred  acres  of  land  in  the  oonnfy  of  Sumter,  as 
the  property  of  Kitchens.  The  land  was  claimed  hy  said 
Kitdiens  as  trustee  fi>r  his  wife  and  five  minor  diildrai. 
When  the  issue  thus  formed  was  called  fi>r  trial,  the  daim 
was  withdrawn.  The  Court  then  permitted  the  plaindiF  in 
execution  to  proceed  before  the  jury  for  the  purpose  of  ^aim- 
ing damages. 

The  execution,  levy,  claim,  and  two  notes  by  said  Kitchens 
and  Humphreys,  payable  to  Hutchins^  as  guardian  for  Emily 
A.  and  Eliza  D.  Hutchins,  or  bearer,  one  for  $500  00,  and 
the  oth^  for  $811  13,  dated  April  20th,  1863,  and  due  on 
January  1st  next  thereafter,  were  introduced  in  evidence. 

*The  plaintiff  testified  that  the  above  nates  were  given  in 
part  of  the  purchase  money  of  five  hundred  acres  of  land, 
which  was  then  levied  on ;  that  he  sold  Kitchens  the  land, 
but  did  not  know  that  he  held  the  same  in  trust  for  his  wife 
and  children  until  recently;  that  the  numbers  of  the  lots  of 
land  on  the  plat  annexed  to  the  homestead  papers  are  the 
same  as  he  sold  to  Kitchens ;  that  he  had  come  from  Maoon 
twice  in  attending  to  this  case  at  a  cost  of  $25  00,  and  had 
lost  five  or  six  days;  that  money  is  worth  two  per  cent,  par 
month,  and  his  time  was  worth  to  him  $5  00  per  day. 

C.  T.  Goode,  an  attorney,  testified  that  $200  00  would  be  a 
reasonable  charge  for  attorney's  foes  in  the  case. 

The  claimant  introduced  the  proceedings  by  which  he  had 
had  set  apart  to  him  as  a  homestead,  the  land  clmmed^  on  De- 
cember 23d,  1868. 

The  Court  charged  the  jury,  ''that  if  they  found  that  the 
claim  was  interposed  for  delay  only,  the  claimant  having 
withdrawn  his  claim,  it  was  their  duty  to  find  fortheplaintUT 
in^.  fa.  such  damages  as  were  reasonable  and  just  under  the 


The  lery  »  upon  eiffht  bnndred  acres  of  Und,  whilst  the  pUintiffin  JLAb. 
that  the  sale  was  of  fire  hundred.  This  diserepaaey  is  in  strict  accord  iwiUh  th* 
record.  It  is  supposed  that  the  lerj  embraced  land  not  sold  by  pUtntiff  in  j6.  J^ 
(R.) 
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proof;  that  if  they  should  find  any  damages,  they  should  as- 
sess the  same  on  the  principal  sum  of  said  fi.  fa. 

The  jury  returned  a  verdict  for  the  plaintiff  of  twenty  per 
cent  on  the  principal  sum  of  the  execution.  The  claimant 
moved  for  a  new  trial  on  the  ground  of  error  in  the  above 
charge.  The  motion  was  overruled,  and  the  claimant  ex- 
cepted. 

John  R.  Wobrill,  for  plaintiff  in  error. 

Lyon  &  Ibvin;  Hawkins  &  Hawkins;  N.  A.  Smith, 
for  defendant. 

Trippe,  Judge. 

The  Court  charged  the  jury,  "that  if  they  found  that  the 
claim  was  interposed  for  delay  only,  it  was  their  duty  to  find 
for  the  plaintiff  such  damages  as  were  reasonable  and  just, 
under  the  proof;  that,  if  they  should  find  any  damages,  they 
should  assess  the  same  on  the  principal  sum  of  the  fi.  fa/' 

Exception  is  taken  to  this  charge,  because  plaintiff  in  error 
alleges  that  there  was  no  evidence  showing  that  the  value  of 
the  land  exceeded  the  amount  due  on  the  JL  fa.,  according  to 
section  3742,  new  Code.     It  will  be  observed  that  the  charge 
of  the  Court  did  not  limit  the  jury  so  that  they  should  not 
assess  the  damages  at  less  than  ten  per  cent.     But  the  claim- 
ant cannot  complain  of  that,  as  it  could  have  done  him  no 
injury.     The  Court  also  said  nothing  as  to  the  necessity  of  the 
proof  showing  that  the  value  of  the  land  was  greater  than  the 
amount  of  the  execution,  as  specified  in  the  Code,  where  dam- 
ages are  to  be  assessed  according  to  said  amount.     The  ex- 
ception is  not  to  this  omission  in  the  charge,  and,  under  the 
facts  proven,  it  was  an  immaterial  omission,  for  if  the  proof 
was  sufficient  that  the  value  of  the  land  was  greater  than  the 
principal  of  the  fi,  fa.,  and  the  jury  assessed  the  damages 
on  that  principal,  claimant  has  no  right  to  complain  on  that 
point.    The  objection  is,  that  the  value  of  the  land  was  not 
proven,  so  as  to  authorize  the  assessment  to  be  made  on  the 
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principal  of  the^,/a.  The  levy  was  on  eight  handred  acres. 
Plaintiff  testified  that  in  1863  the  notes  on  which  the  judg- 
ment was  foanded  were  given  in  part  payment  for  five  hun- 
dred acres  of  the  land  levied  on.  The  proceedings,  in  assign- 
ing the  homestead  to  claimant^  showed  that  in  the  applica- 
tion made  therefor,  claimant,  after  describing  the  land,  add- 
ed—"$2,000  00  in  gold/'  This  was  in  1868.  The  county 
surveyor  stated  in  his  return,  under  oath,  that  "to  the  best 
of  his  knowledge  and  belief  the  same  was  not  worth  more 
than  $2,000  00  in  specie.'*  These  proceedings  were  introdu- 
ced in  evidence  by  the  claimant  It  is  true,  that  it  is  not  ex- 
pressly stated,  either  by  the  applicant  (the  claimant)  or  by  the 
surveyor,  that  the  land  was  of  the  value  of  $2,000  00  in  spe- 
cie. The  application  contains  the  expression  "$2,000  00  in 
gold."  The  surveyor  states  it  was  not  worth  more  than  that. 
The  plaintiff  testifies  that  the  $1,311  00,  principal,  due  at  the 
trial,  was  part  of  what  was  due  for  five  hundred  acres  of  the 
eight  hundred  acres  levied  on.  Surely  this  was  enough  to  re- 
quire of  claimant  to  show  that  the  value  of  the  whole  at  the 
trial  was  less  than  $1,311  00  in  currency y  if  he  was  going  to 
rely  on  that  fiict.  At  least,  we  cannot,  with  that  proof,  send 
the  case  back  for  a  new  trial.  If  the  Court  committed  any 
error  it  was  an  error  that  did  no  damage  to  claimant.  The 
jury  were  restricted  to  the  principal  of  the  fi.  fa.  That  was 
$1,31 1  00.  There  was  interest  for  more  than  eighteen  months 
due  at  the  trial.  Section  3742,  new  Code,  says:  "Upon  the 
trial  "^  "^  "^  the  damages  shall  be  assessed  upon  the  whole 
amount  then  due  upon  the  execution,  provided,"  etc.  If  there 
was  error  on  this  point  it  was  against  the  defendant  in  error. 
Judgment  affirmed. 
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Joseph  M.  Gardner,  trustee,  plaintiff  in  error  vs.  Morti- 
mer Jeter,  administrator,  defendant  in  error. 

Joseph  M.  Gardner,  trustee,  plaintiff  in  error  vs,  John 

Adams,  defendant  in  error. 

The  Relief  Act  of  October  13th,  1870,  making  the  payment  of  taxes 
upon  debts  contracted  prior  to  June  1st,  1865,  a  condition  precedent 
to  a  recovery  thereon,  is  unconstitutional. 

Relief  Act  of  1870.  Constitutional  law.  Before  Judge 
Johnson.    Talbot  Superior  Court.    March  Term,  1873. 

The  two  cases  above  stated  were  submitted  without  argu- 
ment. SufiQcient  facts  are  stated  in  the  decision  to  render  it 
intelligible. 

Marion  Bethune;  W.  A.  Little,  by  Peabody  & 
Brannon,  for  plaintiff  in  error. 

No  appearance  for  the  defendant. 

Warner,  Chief  Justice. 

This  case,  and  the  case  of  the  same  plaintiff  against  Adams? 
were  submitted  together.  The  error  assigned  is  the  dismissal 
of  each  case  by  the  Court  for  non-payment  of  taxes,  as  required 
by  the  Act  of  1870.  The  dismissal  of  both  cases  for  non- 
payment of  taxes  was  error. 

Let  the  judgment  of  the  Court  below,  in  each  case,  be  re- 
versed. 


John  A.  Bohler,  tax  collector,  plaintiff  in  error,  vs.  Ernest 
K.  Schneider  et  al.  defendants  in  error. 

1.  The  Act,  approved  20th  February,  1873,  imposing  a  special  tax  on 
wholesale  dealers  in  malt  liquors,  is  not  in  violation  of  the  27th  sec- 
tion of  Article  I.  of  the  Constitution  of  the  State,  which  says  **  taxa- 
tion on  property  shall  be  ad  valorem  only,  and  uniform  on  all  species 
of  property  taxed.'* 
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2.  Such  a  tax  is  a  tax  on  a  business,  occnpationi  or  calling,  as  decided  in 
Bureh  V8,  Mayor  and  Aldermen  of  Savannah^  42  Georgia  696,  and 
hence  is  not  a  tax  on  the  sale  of  liquors,  which,  by  the  8d  section  of 
Article  VI.  of  the  Constitution,  may  be  assessed  for  educational  pur- 
poses. 

3.  A  tax  leyied  on  such  whole  saledealers  is  not  void  for  uncertainty,  on 
the  ground  that  the  law  nowhere  defines  what  constitutes  a  wholesale 
dealer.  That  is  a  foot  that  can  be  determined  like  all  other  facts,  as, 
for  instance,  whether  the  party  taxed  as  a  practicing  attorney  or  as- 
sessed as  the  owner  of  certain  property,  is  such  attorney  or  owner.  It 
may  be  ascertained  in  cases  like  this,  under  the  provisions  of  sectoai 
four  of  the  Code,  from  experts  in  such  business,  and  other  proper  evi- 
dence. The  question  whether  the  person  so  taxed  is  a  wholesale 
dealer,  cannot  be  raised  on  a  bill  to  enjoin  a  tax  collector  from  col- 
lectiag  a  tax  so  assessed. 

Constitutional  law.  Tax.  Injunction.  Before  Judge 
Gibson.  Bichmond  County.  At  Chambers.  June  4tb, 
1873. 

The  tax  collector  of  Richmond  county,  having  assessed  a 
license  tax  of  $250,00  upon  each  of  the  defendants  in  error, 
as  wholesale  dealers  in  malt  liquors,  under  section  2,  para- 
graph 9,  of  the  Tax  Act,  approved  20th  of  February,  1873, 
and  executions  having  been  issued  therefor  upon  their  failure 
to  pay,  they  filed  their  bill  to  enjoin  the  levying  and  collect- 
ing of  said  executions — maintaining  that  they  were  not  whole- 
sale dealers,  in  the  proper  sense  of  the  term;  that  the  Act  is 
unconstitutional  and  void,  because  though  called  a  license  tax,  it 
is  in  fact  a  tax  upon  property,  and  should  be  uniform  and  ad  va- 
lorem; that  even  if  it  is  a  specific  tax,  it  is  not  a  tax  levied 
under  circumstances  authorized  by  the  Constitution,  viz:  for 
educational  purposes;  that  even  if  it  is  a  special  tax  and 
levied  for  educational  purposes,  it  is  still  unconstitutional,  in 
that  it  is  not  ad  valorem;  that  the  tax  collector  is  seeking  to 
enforce  such  Act  for  a  time  when  it  was  not  obligatory  upon 
the  inhabitants  of  this  State;  and  that  if  it  is  a  license  tax, 
that  authority  is  alone  conferred  upon  the  city  of  Augusta. 

The  tax  collector,  by  his  answer,  maintained  that  he  had 
assessed  said  tax  on  the  first  day  of  April,  1873,  when  said 
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Act  was  of  force  and  obligatory  on  the  inhabitants  of  this 
State;  that  said  Act  is  constitutional;  it  does  not  impose  a 
tax  on  property  which  must  be  uniform  and  ad  valorem,  but 
a  special  or  license  tax  on  business ;  that  he  assessed  said  tax 
against  said  parties  as  wholesale  dealers  in  malt  liquors^  which 
business  they  were  transacting  at  said  time  in  said  county, 
and  upon  their  failure  to  pay  said  tax,  he  proceeded  to  issue 
executions  therefor,  in  obedience  to  law,  and  under  instruc- 
tions of  the  Comptroller  Greneral,  to  hold  liable,  among  others, 
"dealers  who  sell  ale  and  porter  in  bottles  packed  in  casks, 
by  the  cask;"  that  said  parties  were  wholesale  dealers  in  malt 
liquors,  and  legally  liable  for  the  tax;  that  as  there  could  be  no 
judicial  interference  with  the  collection  of  a  State  tax — which 
this  is — he  protested  against  the  granting  of  the  injunction, 
as  without  warrant  of,  and  in  violation  of  law. 

The  Chancellor  sanctioned  the  bill,  and  ordered  the  in- 
junction to  issue.     Whereupon  the  defendant  excepted. 

Claiborke  Snead;  J.  C.  C.  Black,  for  plaintiff  in  error. 

This  tax  is  authorized  by  the  Act  approved  February  20th, 
1873:  See  Acts  1873,  p.  64.  This  Act  is  constitutional: 
See  Constitution  of  1868,  Art.  VI.  sec.  3;  Kenny  et  al.  vs. 
Harwell,  42  Ga.,  416. 

The  Judge  granted  the  injunction  because  the  tax  was 
neither  ad  valorem  nor  uniform.  This  special  tax  authorized 
by  Article  VI.  section  3  of  the  Constitution,  is  an  exception 
to  the  rule,  requiring  taxation  to  be  uniform  and  ad  val^ 
orem:  42  Ga.,  416,  Cooley's  Constitutional  Limitations.  See 
p.  496. 

The  Act  was  obligatory,  having  been  approved  February 
20th,  1873,  and  published  within  ten  days  after  the  adjourn- 
ment of  the  session,  by  resolution,  approved  February  19th, 
1873.  The  tax  was  assessed  1st  April,  1873,  a  month  or 
more  after  the  publication  of  the  Act:  See  Pamphlet  Acts 
1873. 

The  Act  of  December  24th,  1791,  giving  the  city  of  Au- 
gusta "sole  regulation  and  power  of  governing  and  directing 
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taverns,  and  granting  licenses,"  is  repealed  by  the  Act  of  Feb- 
ruary 20th,  1873,  and  the  Constitution  of  1868,  Article  VI. 
section  3,  if  there  is  any  conflict  between  them.  But  we  main- 
tain that  they  are  not  in  conflict  The  authority  conferred 
on  the  city  of  Augusta  by  the  Act  of  1791,  cannot  be  au- 
thority to  license  all  businesses,  but  a  proper  construction  of  the 
Act,  limits  the  authority  to  grant  licenses  to  taverns  or  re- 
tail  dealers.  The  Act  of  1873  levies  a  tax  on  wholesale 
dealers.  Under  the  Act  of  1791,  the  city  of  Augusta  may 
license  the  business  for  the  city.  Under  the  Act  of  1873, 
the  State  levies  a  State  tax  for  the  county  in  which  the  busi- 
ness is  carried  on.  The  use  of  the  term  license  tax  may 
somewhat  confuse  the  question.  But  in  &ct  this  is  a  special 
tax,  as  authorized  by  Article  VI.  section  3,  of  the  Constitu- 
tion, to  be  devoted  to  the  support  of  common  schools.  Was  it 
contemplated  that  the  city  of  Augusta  should  so  devote  it? 

It  was  necessary  for  the  Act  to  devote  it  to  the  common 
school  fund,  it  is  already  devoted  by  the  Constitution. 

The  Court  was  prohibited  from  interference  by  injunction: 
Code  3618;  45Ga.,85. 

Barnbs  &  CuMMiNG,  for  defendants. 

1st.  The  paragraph  of  the  Act  under  which  the  license  tax 
is  assessed  provides  that  the  tax  shall  be  assessed  against 
wholesale  dealers  in  malt  liquors.  The  complainants  deny 
that  they  are  wholesale  dealers  in  malt  liquors.  An  issue  of 
fact  is  raised  which  can  only  be  decided  by  a  jury. 

2d.  The  Act  is  void  for  uncertainty.  Neither  the  Act  in 
question  nor  any  other  statute  of  the  State  defines  what  is  a 
wholesale  dealer  in  malt  liquors.  Neither  is  there  any  law 
authorizing  the  Comptroller  General  to  prescribe  a  definitioD. 
For  him  to  attempt  it,  is  to  attempt  the  exercise  of  legisla- 
tive power.  It  cannot  be  defined  by  a  resort  to  dictionaries, 
nor  by  the  usages  of  trade  in  its  sale  to  dealers  or  consumers. 
It  can  only  be  defined  by  statute,  and  just  as  a  retail  dealer 
in  spirituous  liquors  is  defined  by  statute. 

Is  it  a  tax  or  a  license?    If  a  tax,  it  is  an  attempt  on  the  part 
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of  the  Legislature  to  impose  on  the  sale  of  malt  liquors,  or 
the  owners  who  sell  the  same  in  large  quantities^  a  burden  for 
the  support  of  Government  not  imposed  on  other  citizens.  It 
is  to  all  intents  and  purposes  a  tax  on  property.  As  such  it 
is  an  unconstitutional  tax,  because  it  is  not  ad  valorem  and 
uniform:  Cons.,  Art.  I.  sec.  27;  41  Gra.,  21, 

If  not  a  tax  on  property,  but  a  specific  tax,  as  provided 
for  in  third  paragraph,  Article  VI.  Constitution,  it  should 
be  an  ad  valorem  tax :     Judge  Warner,  42  Ga.,  427. 

Again,  if  a  specific  tax,  then  it  could  only  be  assessed  for 
educational  purposes.  The  Act  does  not  appropriate  it  to 
educational  purposes.  Former  Tax  Acts  did,  in  terms,  make 
such  appropriation  of  such  taxes:  See  Tax  Acts  of  1868  and 
1869.  The  Comptroller  General  has  no  right  so  to  appro- 
priate it  Who  shall  draw  it  from  the  treasury  and  so  ap- 
propriate it?  This  can  only  be  done  by  law:  Cons.  Art, 
III.  sec  6,  paragraph,  1.  Such  law  can  be  passed  only  by  the 
Legislature.  It  is  not  for  any  executive  officer  to  assume  its 
functions. 

If  it  is  not  a  tax  but  a  license,  then  the  sole  power  of 
granting  the  license  has  been  delegated  to  Augusta:  Act  of 
24th  of  December,  1791 ;  Watkins'  Dig.  453.  This  Act  not 
repealed  by  Tax  Act  of  1873:  15  Ga.,  361.  And  in  force 
by  virtue  of  the  Constitution :  Art.  XI.  par.  4. 

At  the  time  of  the  passage  of  the  Act  of  1791,  the  Con- 
stitution, then  in  force,  did  not  prohibit  in  the  body  of  the 
Act  any  matter  different  from  what  is  expressed  in  the  title : 
See  Cons.  1789.  The  delegation  of  this  power  to  the  cities 
of  Savannah  and  Augusta  applies  to  wholesale  as  well  as  re- 
tail licenses.  Those  cities,  under  the  Act,  have  exercised  the 
powers  for  three  quarters  of  a  century,  and  its  exercise  has 
been  acquiesced  in  by  the  State. 

It  is  said,  however,  there  cannot  be  judicial  interference,  this 
being  a  State  tax,  it  being  prohibited  by  section  3618  of  the 
Code.  The  tax  in  question  is  not  a  tax  under  the  Code.  Ju- 
dicial interference  repeatedly  recognized  by  this  Court:  3  Kel- 
ly, 233 ;  43  Ga.,  480 ;  44  Ga.,  388.    In  42  Georgia,  the  Court 
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divided.  In  45  Greorgiay  86,  the  Court  cautious  to  confine  its 
decision  to  the  special  case  under  consideration :  See  also,  27 
Go.,  354.  Are  the  Courts  open  to  some  citizens  and  closed 
to  others?  Are  some  remitted  to  the  action  at  law  agaiost 
the  tax  collector,  and  others  not?  Is  section  1  of  Article  I. 
of  the  Constitution  without  meaning? 

The  remedy  of  an  action  at  law  against  the  tax  collector, 
no  remedy  at  all. 

The  3618th  section  of  the  Code  unconstitutional:  Coos. 
Art.  I.  sec.  5;  also,  Art.  I.  sec.  3;  Cooley's  Cons.  Lim.,  521. 

If  this  be  a  license,  then  not  prohibited  by  section  3618  of 
Code.  That  section  limited  to  taxes.  A  license  not  a  tax:  36 
Ga.,  460. 

In  laws  imposing  .taxes,  if  there  be  a  real  doubt,  whether 
the  intention  of  the  Act  was  to  levy  the  tax,  that  doubt 
should  absolve  the  tax  payer:  8  Gra.,  23.  The  taxing  power 
should  be  kept  strictly  within  the  limits  of  the  ^law:  10 
Allen,  575. 

Trippe,  Judge. 

1.  The  Act  of  February  20th,  1873,  imposed  a  special  tax 
on  wholesale  dealers  in  malt  liquors,  and  the  defendants  in 
error  complain  that  the  same  is  in  violation  of  Article  I.  sec- 
tion 27  of  the  Constitution,  which  says,  '^  taxation  on  prop- 
erty shall  be  ad  valorem  only,  and  uniform  on  all  species  of 
property  taxed.''  The  Chancellor  granted  an  injunction  re- 
straining the  collection  of  such  tax,  and  the  tax  collector  ex- 
cepted. This  case,  so  far  as  it  involves  that  point,  comes 
clearly  within  the  decision  made  in  the  case  of  Burch  w.  A« 
Mayor  and  Aldermen  of  Savannah^  42  Georgia,  596. 

2.  This  decision  seems  to  have  escaped  the  notice  of  counsel 
on  both  sides,  and  also  of  the  Chancellor  who  granted  the  injunc- 
tion. It  decides  that  the  municipal  authorities  of  Savannah 
could  assess  a  special  tax  on  retail  dealers  in  liquor  within  that 
city;  that  such  a  tax  was  not  a  tax  on  property,  but  on  a  busi- 
ness, occupation,  or  calling,  and  was  not  an  illegal  tax  under  the 
provision  of  the  Constitution  quoted  above.     If  a  municipal 
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corporatioDy  can  impose  such  a  tax — ^a  tax  on  a  business  or 
occupation,  surely  the  State  has  equal  authority.  For,  as 
stated  in  that  case,  this  Court  has  held  that  the  limitations 
upon  the  taxing  power,  in  the  Constitution,  apply  as  well  to 
cities  and  towns  as  to  the  L^islature.  If  the  former  are 
not  inhibited  by  the  Constitution  from  assessing  such  a  tax, 
neitlier  is  the  Legislature.  As  that  decision  was  made  in 
1871,  nothing  further  need  be  said  than  to  call  attention  to 
it.  It  is  under  the  principle  therein  settled  that  the  special 
tax  on  doctors,  lawyers,  dentists  and  many  others,  which  have 
never  been  questioned,  have  been  assessed  and  collected  for 
many  years  before,  as  well  as  since  the  adoption  of  the  pres- 
ent Constitution. 

3.  A  tax  on  wholesale  dealers  in  malt  liquors  is  not  void 
for  uncertainty,  on  the  ground  that  such  dealers  are  nowhere 
by  law  defined.    The  law  does  not  define  what  a  dentist  is, 
nor  is  there  any  legal  rule  prescribed  for  ascertaining  who 
shall  come  within  the  description  of  many  other  occupations 
upon  which  a  tax  is  imposed.    Section  4,  new  Code,  provides, 
amongst  other  rules  for  governing  in  the  construction  of  stat- 
utes,  the  following:     ^'The  ordinary  signification  shall  be 
applied  to  all  words,  except  words  of  art,  or  connected  with 
a  particular  trade  or  subject  matter,  when  they  shall  have  the 
signification  attached  to  them  by  experts  in  such  trade,  or 
with  reference  to  such  subject  matter.'^    Under  this  rule  a 
tax  collector  could  easily  inform  himself,  after  ascertaining 
the  facts,  whether  a  particular  person  fell  within  the  class 
taxed.    This  he  could  do  as  easily  as  he  could  ascertain 
whether  a  certain  party  was  a  practicing  attorney  or  was  the 
owner  of  certain  property. 

As  to  the  right  of  a  party  complaining  in  such  a  case,  to 
arriDJunction  restraining  the  tax  collector  from  collecting  the 
tax  due  or  claimed  to  be  due  the  State — the  question  has  of- 
ten been  before  this  Court:  See  21  Oeorgiay  59;  27  Georgia,. 
357;  33  Oeorgia,  622;  45  Georgia,  85.  Those  cases  settle 
the  principle  that  no  such  right  exists  as  will  entitle  the  tax 

payer  to  an  injunction  for  the  purpose  of  testing,  by  judicial 
You  xLix.  18. 
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intervention,  whether  or  not  he  is  in  &ct  liable  to  the  tax 


We  think  that  the  injunction  against  the  tax  collector  of 
Richmond  county  was  improperly  granted. 
Judgment  reversed. 


The  Savani^ah,  Skidaway  and  Seaboard  Railboad 
Company,  plaintiff  in  error,  vs.  The  Coast  Like  Rail- 
road Company,  defendant  in  error. 

1.  On  December  20th,  1866,  complunant  was  incorporated  and  autho^ 
ized  to  constract  a  railroad  from  a  point  within  the  corporate  limits  of 
the  city  of  Savannah,  to  the  Isle  of  Hope  and  Skidaway  Island,  and  to 
construct  branch  railroads,  etc.  On  July  22d,  1868,  the  Mayor  and 
City  Council  of  Savannah  passed  an  ordinance  granting  to  complain- 
ant the  ezclasive  right  of  way  for  ten  years,  and  for  sach  further  time 
as  the  Legislature  might  grant,  over  all  the  streets  in  the  city  of  Sa- 
vannah (with  certain  exceptions,)  for  the  purpose  of  connecting  its 
line  of  railway  with  the  streets  of  said  city  by  horse  railway  cars,  etc., 
and  to  construct  a  street  railroad  and  such  branches  as  may  be  neces* 
sary  in  and  along  said  streets,  etc.  It  was  further  declared  by  said 
ordinance  that  complainant  should,  within  three  years  from  the  date 
thereof,  have  their  street  railway  in  running  order  through  certain 
streets,  on  penalty  of  forfeiture  of  the  franchise.  On  September  24tb, 
1868,  the  General  Assembly  passed  an  Act  confirming  to  the  com- 
plunant  all  the  rights  conferred  on  it  by  the  aforesaid  ordinance,  and 
extending  the  enjoyment  of  the  franchise  to  thirty  years.  On  October 
10th,  1868,  the  defendant  was  incorporated  and  authorized  to  constract 
a  railroad  from  such  point  in  the  city  of  Savannah  as  might  be  author- 
ized by  the  Mayor  and  Aldermen  of  said  city  to  any  point  or  points  on 
Wilmington  Island.  This  grant  to  the  defendant  to  construct  a  railroad 

1^  between  the  points  designated  in  said  Act,  does  not  necessarily  inter- 
fere  with  the  complainant's  franchise  to  use  and  operate  horse  railw^ 
cars  in  the  streets  of  the  city,  for  the  purpose  of  connecting  its  line  of 
railway  with  said  streets. 

2.  Whether  the  complainant  has  performed  the  condition  annexed  to  its 
grant  so  as  to  entitle  it  to  the  enjoyment  of  the  exclusive  franchise 
claimed,  the  evidence  is  conflicting ;  an  injunction,  therefore,  should 
not  be  granted  until  the  final  hearing. 
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Injunction.  Franchise,  Corporations.  Conditions.  Street 
railroads.  Before  Judge  Hansell.  Chattiam  county.  At 
Chambers.     November  5th,  1873. 

For  the  fiwts  of  this  case,  see  the  decision, 

George  A.  Merceb  ;  Hartbidge  &  Chisolm,  for  plain- 
tiff in  error. 

Jacksox,  Lawton  &  Basinger;  Rufus  E.  Lester,  for 
defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, praying  for  an  injunction  to  restrain  it  from  laying 
down  a  horse  railroad  track  in  Broughton  and  Bolton  streets 
in  the  city  of  Savannah.     On  hearing  the  bill,  answer  of  de- 
fendant, and  the  affidavits  exhibited  by  the  respective  par- 
ties, the  presiding  Judge  refused  to  grant  the  injunction  prayed 
for,  whereupon  the  complainant  excepted.     On  the  20th  of 
December,  1866,  the  complainant  was  incorporated  by  an  Act 
of  the  General  Assembly,  and  authorized  to  construct  and 
maintain  a  railroad  for  the  transportation  of  produce,  mer- 
chandise and  passengers,  from  a  point  within  the  corporate 
limits  of  the  city  of  Savannah,  to  the  Isle  of  Hope  and  Skid- 
away  Island,  and  to  construct  and  maintain  branch  railroads 
b^inning  at  such  points  on  the  main  line,  as  the  directors  of 
said  company  may  select,  running  to  Montgomery  and  White 
Blufil    By  the  6th  section  of  the  Act,  the  said  company  were  ^ 
entitled  to  operate  said  railroad  by  steam  or  horse  power,  and 
have  the  exclusive  use  of  the  same  for  their  cars,  or  other 
conveyances.     On  the  22d  of  July,  1868,  the  Mayor  and  City 
Council  of  Savannah  passed  an  ordinance,  by  which  it  is  de- 
clared  that  the  complainant  should  have  the  exclusive  right 
of  way  for  ten  years,  and  for  such  further  time  as  the  Legis- 
lature of  the  State  might  grant,  over  all  the  streets  in  the  city 
of  Savannah,  excepting  such  as  are  intersected  by  squares,  and 
those  less  than  forty-five  feet  wide,  for  the  purpose  of  con- 
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necting  their  line  of  railway  with  the  streets  of  the  city,  hy 
horse  railway  cars,  or  carriages,  and  for  transportation  of  pas- 
sengers and  their  baggage,  and  to  construct  a  street  railroad, 
and  such  branches,  etc.,  as  may  be  necessary,  in  and  along 
said  streets,  and  to  use,  own,  and  operate  the  said  road  and 
cars  for  the  full  term  aforesaid.  It  was  further  declared  by 
said  ordinance,  that  said  company  should,  within  three  years 
from  the  date  thereof,  have  their  street  railway  in  running 
order,  through  West  Broad  street,  from  Liberty  to  Bay, 
through  Bay  to  East  Broad,  through  East  Broad  to  Gaston,  and 
through  Whitaker  from  Bay  to  Anderson,  and  through  Drayton 
from  Bay  to  Anderson,  on  penalty  of  forfeiture  of  tliis  fran- 
chise. It  was  also  declared  by  said  ordinance  that  the  tracks 
of  said  street  railroad  shall  be  laid  down  in  the  best  and 
most  approved  mode  of  constructing  street  railw^iys,  and  ex- 
erupted  the  company  from  city  taxation  for  four  years  from 
the  date  of  the  ordinance.  On  the  28th  of  September,  1868, 
the  General  Assembly  passed  an  Act  granting  and  confirm- 
ing to  the  complainant  all  the  rights,  privileges  and  franchises 
conferred  on  it  by  the  aforesaid  ordinance  of  the  City  Coun- 
cil of  Savannah,  and  extended  the  enjoyment  of  the  franchise 
to  thirty  years,  and  also  providing  that  the  State  should  not 
have  the  power  of  withdrawing  the  franchise  granted.  On 
the  10th  of  October,  1868,  the  General  Assembly  passed  an 
Act  incorporating  the  defendant,  and  authorizing  it  to  con- 
struct a  railroad  from  such  point  in  the  city  of  Savannah  as 
might  be  authorized  by  the  Mayor  and  Aldermen  of  said  city, 
to  any  point  or  points  on  Wilmington  Island.  This  Act  was 
amended  in  1872,  changing  the  name  of  the  company,  and 
authorizing  the  railroad  to  pass  conveniently  near  the  Cath- 
edral and  Bonaventure  cemeteries,  and  to  be  extended  there- 
from to  any  other  point  or  points  on  the  coast  of  Chatham 
county. 

1.  It  will  be  observed  that  the  exclusive  right  claimed  by 
the  complainant  under  its  charter,  is  to  use  and  operate  horse 
railroad  cars  in  the  streets  of  Savannah,  for  the  purpose  of 
connecting  its  line  of  railway  with  the  streets  of  the  city  by 
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horse  railway  cars  or  carriages,  whereas,  the  grant  to  the  de- 
fendant's company,  is  to  construct  a  railroad  from  a  point  in 
the  city,  to  be  designated  by  the  Mayor  and  Aldermen,  to 
Wilmington  Island,  or  by  the  amended  Act,  to  any  other 
point  on  the  coast  of  Chatham  county.     This  grant  to  the 
defendant  to  construct  a  railroad  between  the  points  designated 
in  the  Act  of  the  General  Assembly,  does  not  necessarily  in- 
terfere with  the  complainant's  franchise  to  use  and  operate 
horse  railway  cars  in  the  streets  of  Savannah,  for  the  purpose 
of  connecting  its  line  of  railway  with  the  streets  of  the  city  by 
horse  railway  cars  oV  carriages.     The  General  Assembly  may 
have  considered  it  for  the  interest  of  the  public  that  a  rail- 
road should  be  constructed  from  some  point  in  Savannah,  to 
the  coast,  notwithstanding  the  grant  to  the  complainant  to  use 
and  operate  horse  railway  cars  in  the  streets  of  the  city,  in 
connection  with  its  line  of  railway.     The  grant  to  the  de- 
fendant is  not  to  use  and  operate  horse  railroad  cars  in  the 
streets  of  the  city,  but  the  grant  to  it  is  to  construct  a  rail- 
road from  a  point  in  the  city  to  be  designated,  to  Wilming- 
ton Island,  or  to  any  other  point  on  the  coast  of  Chatham 
county.     The  objects  and  purposes  of  the  two  grants  are  es- 
sentially different,  and  the  grant  to  the  one  does  not  neces- 
sarily interfere  with  or  impair  the  grant  to  the  other.     To 
construct  a  railroad  under  the  grant  to  the  defendant,  between 
the  points  designated,  is  one  thing — ^to  construct  a  horse  rail- 
way track  in  the  streets  of  the  city  for  the  purpose  of  connect- 
ing its  line  of  railway  with  the  streets  of  the  city,  and  use, 
.  own  and  operate  the  same  under  the  grant  to  the  complain- 
ant, is  another  and  quite  a  different  thing. 

2.  It  is  true,  the  City  Council,  by  its  ordinance  of  28th  of 
April,  1873,  granted  the  right  of  way  to  the  defendant  for  its 
line  of  railway  between  the  points  designated  in  its  charter, 
over  certain  described  streets  in  the  city,  on  the  terms  and 
conditions  therein  specified,  one  of  which  was  that  the  rail- 
road to  be  constructed  by  the  defendant  on  its  line  through 
the  city,  should  be  a  single  track  horse  railway.  This  ordi- 
nance was  nothing  more  than  a  police  regulation  for  the  pro- 
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tection  of  the  interests  of  the  citj^  in  the  construction  of  the 
defendant's  railroad  under  its  charter,  on  its  line  fix)m  the  point 
designated  in  the  city  to  the  coast     Besides,  the  grant  of  the 
exclusive  franchise  to  the  complainant  over  all  the  streets  of 
the  city,  to  use  and  operate  horse  railroad  cars  for  the  period 
of  time  specified,  was  granted  on  the  express  condition  that 
it  should,  within  three  years  firom  the  date  of  the  grant,  have 
its  street  railway  in  running  order  through  the  streets  desig- 
nated in  the  Act  containing  the  grant,  and  the  complainaat 
must  be  considered  as  having  accepted  it  with  the  conditions 
annexed  thereto.     The  ordinance  of  the  City  Council,  of  29th 
March,  1871,  extending  the  time,  does  not  help  the  matter, 
because  the  City  Council  did  not  have  the  l^al  power  or  au- 
thority to  alter  or  change  the  terms  of  a  l^islative  grant 
made  by  the  General  Assembly  of  the  State.    The  exclusive 
franchise  claimed  by  the  complainant,  as  well  as  the  exemp- 
tion from  city  taxation  for  four  years,  were  privileges  granted 
to  it  by  the  State  on  the  expressed  condition  annexed  to  the 
grant,  that  it  should,  within  three  years  from  the  date  thereof, 
have  its  street  railway  in  running  order  through  the  stress 
designated.     Whether  the  complainant  has  performed  the  con- 
dition annexed  to  its  grant,  so  as  to  entitle  it  to  the  enjoy- 
ment of  the  exclusive  franchise  claimed,  the  evidence  in  the 
record  is  conflicting.     This  is  not  a  question  of  forfeiture  of  the 
complainant's  charter,  but  it  is  a  question  of  performance  of 
the  condition  annexed  to  its  grant,  so  as  to  entitle  it  to  the 
enjoyment  of  the  exclusive  franchise  which  it  claims.    There 
can  be  no  doubt  that  an  exclusive  franchise  granted  to  a  nat- 
ural or  artificial  person,  is  a  species  of  property  which  a  Court 
of  equity  will  protect,  on  a  proper  case  being  made.    But 
when  there  is  a  reasonable  doubt  arising  from  the  conflict  of 
evidence,  as  to  the  complainant's  right  to  the  enjoyment  of  the 
exclusive  franchise  claimed  under  its  charter,  an  injunction 
should  not  be  granted  until  the  final  hearing  of  the  cause.    In 
view  of  the  facts  disclosed  in  the  record  before  us,  we  find  no 
error  in  refusing  the  injunction  prayed  for. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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BiCHMOXD  A.  Reid,  plaintifiT  in  error,  V8,  Robkrt  C.  Hum- 

BEB,  defendant  in  error. 

An  agent  of  a  factor  is  not  liable  to  a  third  person  for  failing  to  transmit 
his  orders  to  the  principal  of  the  agent  as  to  the^sale  of  cotton  con- 
signed by  snch  third  person  to  the  factor. 

Principal  and  agent.  Factors.  Before  Judge  Bartlett 
Putnam  Superior  Court.     March  Term,  1873, 

This  was  an  action  on  the  case  brought  by  Humber  against 
Beid,  allying  that  Humber,  in  the  year  1867,  delivered  to 
Beid,  at  Eatonton,  as  the  agent  of  Sims  &  Company,  Actors 
and  commission  merchants  in  Savannah,  a  lot  of  cotton,  to  be 
consigned  to  said  factors  with  instructions  not  to  sell  said  cotton 
without  further  orders  from  Humber ;  that  Beid  took  posses- 
sion of  said  cotton,  sent  it  to  said  factors,  and  negligently 
failed  to  communicate  said  order,  whereby  said  cotton  was  sold 
at  thirteen  and  one-half  cents  per  pound,  when,  if  sai,d  orders 
had  been  obeyed,  Humber  would  have  realized  thirty-three 
cents  per  pound.  Suit  was  brought  for  the  difference  in  the 
prices  above  stated. 

The  defendant  pleaded  as  follows : 

Ist.  General  issue — not  guilty. 

2<l.  That  defendant  was  the  agent  of  Sims  &  Company,  and 
entered  into  no  understanding  and  agreement  in  respect  to  the 
sale  and  consignment  of  the  cotton,  and  did  not  exceed  his 
authority  in  the  premises. 

3d.  Former  recovery,  in  this:  that,  at  the  May  term  of 
Chatham  Superior  Court,  in  the  year  1868,  Humber  brought 
his  action  on  the  case  against  Sims  &  Company,  alleging  that 
he  was  damaged  by  the  sale,  contrary  to  and  against  orders,  of 
this  identical  lot  of  cotton,  and  that  at  the  July  term  of  said 
Coart,  the  said  Sims  &  Company  recovered  a  judgment  against 
the  said  Humber,  which  still  remains  in  full  force  and  effect. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial,  upon  the  ground  that  the  Court 
erred  in  charging  the  jury  as  follows : 
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^'  The  law  imposes  upon  a  party  who  represents  himself  as 
the  agent  of  another,  the  obligation  to  commiioipate  to  the 
principal  the  instructions  given  by  persons  dealin^with  such 
agent,  and  if  the  jury  conclude,  from  the  evidence,  that  the 
plaintiff  instructed  the  defendant,  as  agent,  to  instruct  his 
principal  not  to  sell  his  cotton  until  further  orders,  (and  no 
form  of  words  is  necessary  to  convey  such  instructions,)  if  the 
words  used  were  sufficient  to  convey  such  instructions,  and  the 
defendant  &iled  to  communicate  such  instructions,  he  is  guilty 
of  a  tort.  If  the  jury  should  believe  from  the  evidence  that 
the  plaintiff  has  been  damaged  by  such  tortious  act,  he  is  enti- 
tled to  recover  such  amount  of  damage  as  the  evidence  shows 
he  has  sustained." 

The  motion  was  overruled,  and  the  defendant  excepted. 

Lawson  &  FiTZPATRiCK,  for  plaintiff  in  error. 
Reese  &  Reese,  for  defendant. 

Trippe,  Judge. 

It  was  conceded  in  the  ailment  that,  unless  the  rule  be 
ch&ged  by  the  Code,  an  agent  is  not  liable  to  a  third  person 
for  damage  resulting  to  him  from  the  non-performance  or  neg- 
lect of  a  duty  which  the  agent  owes  to  his  principal.  To  this 
point  the  authorities  are  numerous :  Story  on  Ag.,  sees.  308, 
309,  310;  Sh.  and  R.  on  N^ligence,  sec.  Ill ;  1  Hilliard  on 
Torts,  123.  This  was  admitted  by  counsel  in  the  argument, 
but  it  was  claimed  that,  by  sections  2213  and  2951,  new  Code, 
the  law  is  changed.  In  the  first  of  those  sections  it  is  declared, 
that  an  agent  is  responsible  ^^  for  his  own  tortious  acts,  whether 
acting  by  command  of  his  principal  or  not."  The  next  sec- 
tion (2951)  defines  a  tort  to  be  '^  a  legal  wrong  committed  upon 
the  person  or  property,  indq)endent  of  contract."  It  may  be 
either,  1st.  A  direct  invasion  of  some  l^al  right  of  the  indi- 
vidual. 2d.  The  infraction  of  some  public  duty,  by  which 
special  damage  accrues  to  the  individual.  3d.  The  violation 
of  some  private  obligation,  by  which  like  damage  accrues  to 
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the  individual.     In  the  former  case,  no  special  damage  is  nec- 
easary  to%|jKde  the  party  to  recover.     In  the  two  latter  cases 
such  daraa^is  necessary.     Section  2213  does  not  change  or 
add  to  the  old  law^  as  to  the  liability  of  an  agent.     He  was 
always  responsible  for  his  own  tortious  acts.     Nor  do  we  see 
wherein  the  other  section  makes  any  change^  or  imposes  any 
liability  on  the  agent  in  this  case.     It  does  not  come  within 
the  rule  as  set  out,  either  under  the  first  or  second  heads  of 
that  section.     There  was  no  direct  invasion  of  some  legal  right 
of  the  defendant  in  error,  nor  was  there  any  infraction  of  a 
public  duty.    The  third  head  is  the  violation  of  some  private 
obligation  by  which  damage  ensues.     Section  2953  aids  in  the 
construction  of  this.    It  says,  '^  private  duties  may  arise  either 
from  atcUutej  or  flow  from  relations  created  by  contrctd,  ex- 
press or  implied."    Putting  the  two  sections  together,  or  rather 
the  third  division  of  sections  2951  and  2954,  and  there  must 
be  special  relations  existing  between  the  parties,  and  those  re- 
lations created  by  contract.    It  is  true  that  section  2951  says  a 
foH  is  a  legal  wrong  committed  on  the  person  or  property,  inde- 
pendent  of  contract.     That  is  true.     There  may  be  torts  with- 
out the  breach  of  any  contract.     A  shoots  the  horse  of  B ;  he 
commits  a  tort,  but  there  was  no  contract  violated.    Section 
2964  shows  that  where  the  to7i  is  for  the  violation  of  any  pri- 
vate obligation,  that  obligation  results  from  the  relations  of 
the  parties,  created  by  contract,  express  or  implied.     Now, 
what  relations  existed  between  the  plaintiff  and  defendant  in 
this  case,  created  by  contract,  either  express  or  implied  ?    To 
constitute  a  l^al  contract,  there  must  be  a  consideration.    Was 
there  any  here?    A  party  shipped  his  cotton  to  his  factor ;  he 
then  told  the  agent  of  that  factor,  who  was  at  another  depot 
from  where  the  cotton  was  shipped,  that  he  did  not  wish  the 
cotton  sold  until  further  orders.    Was  there  a  legal  obligation 
on  that  agent  towards  the  shipper  to  transmit  his  directions  to 
the  factor.     From  what  did  it  spring  ?    The  agent  was  bound 
to  bis  principal,  and  would  have  been  responsible  to  him  for 
any  damages  recovered  against  the  principal,  on  account  of 
the  agent's  failure.    And  the  shipper  may  have  been  entitled 
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to  recover  against  the  principal,  either  for  the  n^lect  of  the 
agent  in  not  forwarding  the  instructions,  or  for  the  violation 
of  them  bj  the  principal,  if  they  had  been  conmnnicated. 
But  we  cannot  see  that  there  was  any  such  relations  between 
the  agent  and  the  shipper  to  render  the  agent  liable  to  him  for 
the  neglect.  Had  the  shipper  made  the  agent  his  own  agent 
in  the  matter  for  a  consideration,  the  case  would  be  different 

We  find  nothing  in  the  Ckxie  changing  the  old  rule,  and  as 
the  charge  of  the  Court  was  in  conflict  with  what  we  thmk 
was  the  law  of  the  case,  a  new  trial  should  be  granted. 

Judgment  reversed. 


Milton  Malone,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  Where  the  defendant  was  placed  on  trial,  and  a  mistrial  was  ordered 
on  accoant  of  the  sickness  of  one  of  the  jary,  it  was  not  error  in  the 
Court  to  place  said  defendant  again  on  trial  daring  the  same  term  of 
the  Gonrt. 

2.  A  motion  for  continaance  was  sabmitted  upon  the  groand  that  the  de- 
fendant was  too  sick  to  engage  in  the  trial,  and  the  Court  sommoned 
two  physicians,  who  disclosed,  under  oath,  that  he  was  suffering  from 
the  effects  of  alchohol,  from  nervous  derangement,  and  on  this  state- 
ment, passed  the  case  to  a  time  indicated  by  the  physicians.  When  be 
was  again  called  on  to  announce,  the  same  motion  was  sabmitted.  The 
Court  asked  his  counsel  if  his  condition  had  grown  worse.  They  re- 
plied that  it  had  not  Upon  their  stating  that  they  had  nothing  further 
to  offer  in  support  of  the  ground  of  alleged  sickness,  it  was  not  error 
in  the  Court  to  overrule  the  motion. 

8.  Where  the  movements  of  a  witness  are  evidently  controlled  by  the 
friends  of  the  defendant,  and  the  Judge  certifies  that  he  had  no  doubt, 
from  all  that  had  occurred  in  the  case,  that  the  motion  for  continuance 
was  made  for  delay  only,  and  no  compulsory  process  had  been  applied 
for  to  compel  her  attendance,  this  Court  will  not  interfere  with  the  dis- 
cretion of  the  Court  below,  exercised  in  overruling  the  motion  ibr  con- 
tinuance, on  account  of  the  absence  of  said  witness. 

4.  The  Court  has  discretion  where  a  defendant  is  placed  on  trial  at  the 
term  of  the  Court  at  which  the  indictment  was  found,  whether  to  sas- 
tain  a  motion  for  a  continuance  or  not,  evea  though  the  requirements 
of  section  8471  of  the  Code  have  been  complied  with. 

6.  An  indictment  found  by  a  grand  jury,  constituted  by  filling  vp  Uie 
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places  of  the  drawn  grand  jurors  who  failed  to  appear,  by  tales  jarors, 
as  provided  by  the  Act  of  1869,  is  vaUd. 

6.  A  challeqge  to  the  array  of  jurors  put  upon  defendant,  on  the  ground 
that  the  various  panels  have  been  drawn  from  a  box  containing  the 
names  of  only  one  thousand  persons,  whereas  the  number  of  persons 
in  the  county  subject  to  jury  duty,  from  whom  he  has  a  right  to  select, 
amount  to  four  thousand,  was  properly  overruled,  where  no  proof  was 
offered  in  support  thereof. 

7.  This  Court  announces  to  the  public,  with  all  the  emphasis  its  judg- 
ment can  impart,  that  provocation  by  words,  threats,  menaces  or  con- 
temptuous gestures  will,  in  no  case,  be  sufficient  to  free  a  person,  who 
kills  another  by  shooting  him,  from  the  guilt  and  crime  of  murder. 

8.  The  reasonable  doubt,  which  would  acquit  the  defendant,  must  be  per- 
tinent to  the  matter  in  issue,  and  arising  out  of  the  evidence,  or  the 
want  of  evidence. 

9.  The  charge  that  drunkenness  could  be  looked  to,  to  ascertain  and  de- 
termine the  condition  and  state  of  the  defendant's  mind,  and  to  throw 
light  upon  the  inquiry  whether  there  was  malice,  was  quite  as  favora- 
ble to  the  defendant  as  he  had  a  right  to  expect. 

10.  Whether  the  defendant  and  the  deceased  were  strangers  to  each  other 
was  a  question  of  fact  for  the  jury,  and  if  they  were,  and  one  was  killed 
by  the  other  without  any  considerable  provocation,  the  law  will  imply 
malice. 

11.  The  verdict  should  be  read  to  the  jury  before  they  are  polled. 

12.  If  the  bailiff  who  attended  the  jury  ate  and  slept  in  the  same  room 
with  them,  it  was  incumbent  on  the  defendant  to  have  shown  it  by  com- 
petent evidence. 

13.  The  verdict  is  supported  by  the  evidence. 

14.  Newly  discovered  evidence  which  is  merely  cumulative  is  no  ground 
of  new  trial. 

15.  Evidence  is  cumulative  when  it  goes  to  the  fact  principally  contro- 
verted upon  the  trial,  and  respecting  which  the  party  asking  for  a  new 
trial  produced  testimony. 

16.  Newly  discovered  evidence,  which  might  have  been  obtained  by  the 
exercise  of  ordinary  diligence  before  the  trial,  is  no  ground  of  new 
trial. 

Criminal  law.  Murder.  Mistrial.  Continuance.  Indict- 
ment Grand  jury.  Jury.  Challenge.  Reasonable  doubt. 
Drunkenness.  Malice.  Polling  jury.  New  trial.  Newly 
discovered  evidence.  Cumulative  evidence.  Before  Judge 
Hopkins.    Fulton  Superior  Court.    October  Terra,  1872. 

The  defendant  pleaded  in  abatement  to  the  indictment,  upon 
the  ground  that  it  was  found  by  only  ten  of  the  original  grand 
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jurors  who  were  drawn,  the  panel  having  been  filled  with 
talesmen  summoned  for  that  purpose. 

The  plea  was  overruled,  and  the  defendant  excepted. 

The  defendant  challenged  the  array  of  jurors  put  upon  him, 
upon  the  ground  that  the  various  panels  composing  the  same 
were  drawn  from  a  box  containing  the  names  of  only  one 
thousand  persons,  while  the  number  of  persons  in  the  county 
of  Fulton  subject  to  jury  duty,  and  from  whom  the  defendant 
had  the  right  to  select  a  jury,  amount  to  four  thousand  or 
more. 

The  Judge  attached  a  note  to  this  challenge,  in  which  it  is 
stated  that  no  proof  was  submitted  in  support  of  the  auc- 
tions therein  contained.  The  challenge  was  overruled,  and 
the  defendant  excepted. 

With  the  above  statement,  this  case  will  be  found  fully  re- 
ported in  the  opinion. 

W.  A.  Hawkins  ;  Gartrell  &  Stephens  ;  J.  F.  Pou ; 
Hill  &  Candler  ;  D.  P.  Hill,  for  plaintiff  in  error. 

John  T.  Glenn,  Solicitor  Greneral;  S.  B.  Spencer; 
Thrasher  &  Thrasher,  for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  murder  of  Frank  Phil- 
lips, and  put  on  his  trial  therefor,  at  the  first  term  of  the  Court 
after  the  offense  was  alleged  to  have  been  committed  and  in- 
dictment found.  During  the  progress  of  that  trial,  and  betore 
its  termination,  one  of  the  jurors  was  taken  sick  and  a  mis- 
trial was  ordered  by  the  Court  for  that  cause.  During  the 
same  term  of  the  Court,  (the  Court  beiftg  held  for  several 
weeks,)  the  case  was  again  called  up  for  trial,  and  another 
trial  was  had,  which  resulted  in  a  verdict  finding  the  de- 
fendant guilty.  A  motion  was  made  for  a  new  trial  on  the 
several  grounds  specified  and  set  forth  in  the  record,  which 
was  overruled  by  the  Court,  and  the  defendant  excepted. 
When  the  case  was  called  the  second  time  for  trial,  the  de- 
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fendant  made  a  motion  for  a  oontinuanoe  on  the  ground  that 
the  case  could  not  legally  be  tried  again  during  the  same  term 
of  the  Court ;  that  he  was  then  too  sick  to  engage  in  the  trial, 
and,  also,  for  the  absence  of  Emma  Gilmore,  a  material  wit- 
ness for  him,  who  had  been  subpoenaed,  and  who  was  present 
and  testified  on  the  first  trial,  states  the  material  facts  ex- 
pected to  be  proved  by  her ;  that  when  she  was  first  sub- 
poenaed^ she  resided  in  the  county,  but  did  not  state  that  she 
then  resided  in  the  county,  or  where  she  resided  ;  that  said 
witness  was  not  absent  by  his  consent  or  procurement ;  that 
he  expected  to  be  able  to  procure  her  testimony  at  the  next 
term  of  the  Court ;  that  the  application  was  not  made  for  de- 
lay, but  to  enable  him  to  obtain  the  testimony  of  said  absent 
witness. 

There  is  nothing  in  the  laws  of  this  State  which  prohibited 
the  Court  from  proceeding  with  the  second  trial  as  it  did,  but, 
on  the  contrary,  it  was  its  duty  to  have  done  so,  provided  the 
term  of  the  Court  would  extend  to  such  a  length  of  time  as 
would  allow  the  trial  to  be  had.  As  to  the  sickness  of  the 
defendant,  the  presiding  Judge  certifies  "  that  when  the  case 
was  called  at  the  appointed  time  for  trial,  it  was  stated  that 
defendant  was  too  sick  to  come  into  Court.  I  summoned 
two  physicians,  who,  under  oath,  disclosed  that  defendant  was 
sufiering  from  the  effects  of  alcohol ;  that  there  was  nervous 
derangement.  I  then  passed  the  case  for  a  time  which  was 
indicated  by  the  physicians.  When  he  was  again  called  on 
to  announce,  this  affidavit  was  presented.  I  asked  his  coun- 
sel if  his  condition  had  grown  worse,  and  they  replied  that  it 
had  not.  I  then  asked  them  if  they  had  anything  further  to 
offer  in  support  of  the  ground  of  alleged  sickness,  and  they 
said  they  bad  not.  I  )vas  satisfied  from  all  that  had  occurred 
in  open  Court,  that  defendant  was  in  a  proper  condition  to 
proceed  with  the  trial."  This  certificate  of  the  presiding 
Judge,  as  to  the  sickness  of  the  defendant,  disposes  of  that 
ground  made  in  the  showing  for  continuance.  In  relation  to 
the  absence  of  Emma  Gilmore,  it  api)ears  in  the  record  that 
a  motion  had  been  made  by  the  defendant  on  the  first  trial  to 


214         SUPREME  COURT  OP  GEORGIA. 

Malone  vs.  The  State  of  Georgia. 

continne  the  case  on  aocoant  of  her  absence  and  others,  which 
was  overmledy  and  when  that  was  done,  she  did  appear  in 
Court  and  testified  for  the  defendant,  and  in  that  testimony 
disclosed  &cts  which  clearlv  indicate  that  her  movements  in 
coming  from  Chattanooga  'he.«  to  ie^fy,  were  oontroUed  by 
fiioids  of  the  defendant;  in  other  words,  her  testimony  clearly 
shows  that  her  movements  in  attending  the  Court  wiere  regn* 
lated  by  the  wishes  of  the  defendant's  friends.  She  bad  left 
the  State  before  the  trial  and  gone  to  Chattanoc^a.  When 
the  motion  for  a  continuance  was  overruled  on  the  first  trial, 
she  returned  here  again  in  time  to  testify  in  the  case  in  &vor 
of  the  defendant,  and  is  absent  again  when  the  case  is  called 
for  trial  the  second  time.  These  facts  were  all  known  to  the 
Court  when  the  motion  for  a  continuance  was  made  at  the 
second  trial.  The  presiding  Judge  certifies  that  he  had  no 
doubt,  from  all  that  had  occurred  before  him  in  the  progress 
of  the  cause,  that  the  showing  was  made  for  delay  only  and 
to  avoid  a  trial.  Upon  the  former  trial,  Emma  Oilmore  was 
produced  and  examined,  and  the  circumstances  of  her  absence^ 
and  the  means  employed  to  get  her  to  be  present  at  the  trial, 
are  shown  in  her  testimony.  The  Court  admitted  bar  testi- 
mony, taken  down  by  the  reporter  on- the  first  trial,  to  be  read 
in  evidence  in  favor  of  the  defendant  on  the  second  trial. 
The  argument  for  the  plaintiff  in  error  is,  that  when  a  de- 
fendant is  indicted  for  a  criminal  offense  and  a  motion  is  made 
for  a  continuance  at  the  term  of  the  Court  at  which  the  in- 
dictment is  found  on  account  of  the  absence  of  a  witness,  and 
he  complies  with  the  requirements  of  the  3471st  section  of  the 
Code  in  making  his  affidavit  for  such  continuance,  the  Court 
has  no  discretion  under  the  law  but  to  grant  it  This  argu- 
ment is  entirely  too  comprehensive  and  4)roves  too  much,  as 
applicable  to  the  continuance  of  criminal  cases,  or  any  other 
class  of  cases,  inasmuch  as  it  would  deprive  the  Court  of  the 
power  and  authority  to  exercise  its  own  judgment  and  discre- 
tion as  to  the  continuance  of  any  criminal  case,  and  make  the 
defendant  the  judge  thereof,  under  the  law,  instead  of  the  Court. 
If  the. defendant  swears  that  the  application  for  a  continuance 
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on  account  of  the  absence  of  a  witness  is  not  made  for  tlie 
purpose  of  delay,  and  the  presiding  Judge  should  see  the  wit- 
ness standing  in  the  Court  room,  according  to  this  argument 
he  would  have  no  discretion  to  be  exercised  in  refusing  the 
application  for  a  continuance.  This  is  not  the  rule  applicable 
to  the  continuance  of  either  criminal  or  civil  cases,  as  we  un- 
derstand it.  The  Superior  Courts  are  clothed  by  the  Consti- 
tution and  laws  of  the  State  with  original  jurisdiction  for  the 
trial  of  criminal  cases,  and  the  Judges  thereof  should  have, 
and  are  presumed  to  have,  sufficient  judgment  and  discretion 
to  make  a  practical  application  of  the  law  relating  to  every 
motion  for  the  continuance  of  a  criminal  case  which  may  be 
made  before  them.  The  law  devolves  that  duty  upon  them, 
and  when  they  have  exercised  their  judgment  and  discretion 
in  refusing  a  continuance,  this  Court  will  not  control  it,  unless 
tl)at  discretion  has  been  grossly  abused.  In  this  case,  the  de- 
fendant and  his  counsel  knew  that  the  witness  had  lefl  the 
State  after  she  had  been  first  subpoenaed,  and  had  returned  to 
the  State  and  testified  on  the  first  trial,  and  when  they  were 
notified  that  the  case  woiLd  be  tried  again,  it  was  their  plain 
duty  to  have  applied  for  compulsory  process  to  have  com- 
pelled her  attendance,  either  to  have  had  her  retained  in  cus- 
tody to  give  evidence,  or  recognized  for  that  purpose.  They 
had  ample  time  to  have  done  so,  and  as  they  knew  the  mi- 
gratory character  of  the  witness,  there  was  an  entire  want  of 
diligence  in  this  respect  on  their  part.  In  view  of  all  the 
facts  disclosed  in  this  record,  we  cannot  say  that  the  Court 
below  abused  the  discretion  vested  in  it  by  law,  in  overruling 
the  defendant's  motion  for  a  continuance.  In  our  judgment 
on  this  branch  of  the  case,  we  have  left  out  of  view  altogether 
the  Gounter-Bhowing  made  by  the  State,  and  have  considered 
the  motion  made  for  a  continuance  wholly  independent  of  that 
counter-showing. 

There  was  no  error  in  overruling  the  defendant's  plea  as  to 
the  grand  jury  that  found  the  bill  of  indictment.  The  certifi- 
cate of  the  presiding  Judge  states  that  all  of  the  drawn  grand 
jurors  did  not  appear,  and  that  he  filled  up  the  jury  with  tales 
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jarore,  as  provided  by  the  Act  of  1869,  and  the  jury  thus 
made  ap  found  the  bill.  The  8th  section  of  the  Act  of  1869 
declares, ''  that  when,  from  diallenge,  or  from  any  other  ocrim, 
there  is  not  a  sufficient  number  of  persons  in  attendance  to 
complete  the  panel  of  grand  jurors,  the  Court  may  ordar  the 
sheriff  or  his  deputy  to  summon  persons,  qualified  as  here- 
inbefore required,  sufficient  to  complete  the  panel." 

There  was  no  error  in  overruling  the  defendant's  challenge 
to  the  array  of  jurors  put  upon  him  by  the  State  at  the  last 
trial.  The  presiding  Judge  certifies  that  the  oaase  of  chal- 
lenge contained  in  the  first  ground  of  the  motion,  oocnrred  on 
the  first  trial,  and  not  on  the  second ;  that  the  last  ground  con- 
tained in  the  motion  was  made  on  the  last  trial,  but  as  no 
proof  was  offered  to  sustain  it,  it  was  overruled.  This  dis- 
poses of  the  technical  objections  and  exceptions  made  by  the 
counsel  for  defendant  before  the  evidence  in  the  case  was  sob- 
mitted  to  the  jury. 

It  appears  fit»m  the  evidence  in  the  record  that  the  defendant 
shot  the  deceased  in  a  house  of  ill  feme,  at  night,  in  the  city 
of  Atlanta,  in  the  month  of  August,  1^72.  It  does  not  affirm* 
atively  appear  in  the  evidence  that  the  defendant  and  deceased 
knew  each  other  before  they  met  in  that  house  that  night,  and 
we  think  it  to  be  a  fair  inference  therefrom  that  they  were  not 
personally  acquainted  with  each  other;  whether  they  knew 
each  other  by  sight  only,  is  not  so  clear.  Both  were  young 
men,  the  deceased  the  youngest  of  the-  two.  Deceased  went 
to  the  house  first,  and  after  a  short  time  defendant  came  there. 
The  evidence  is,  that  both  had  been  drinking  and  were  some* 
what  excited  by  liquor.  It  also  appears  in  the  evidence  that 
a  short  time  before  the  killing  defendant  applied  to  a  saloon 
keeper,  who  had  his  pistol,  for  it,  and  said,  as  he  put  it  in  his 
pocket,  ^'  You  will  hear  from  me  in  fifteen  minutes.''  The 
distance  from  the  saloon  to  the  house  where  the  killing  took 
place  is  about  three  hundred  yards.  About  eight  minutes 
thereafter,  defendant  shot  deceased  in  the  house  to  which  he 
went.  There  is  some  conflict  in  the  evidence  as  to  what  was 
said  by  the  deceased  after  the  defendant  got  there.    The  weight 
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of  the  evidence  is,  that  one  of  the  women  of  the  house  was 
near  de&ndant  and  deceased,  when  deceased  put  his  band  on 
her  and  remarked  to  defendant,  ''  You  cannot  have  her,"  or, 
as  one  of  the  witnesses  states  it,  the  deceased  laid  his  hand  on 
the  woman's  shoulder  and  said,  '^  Mr.  Malone,  you  can't  have 
this  girl."  Another  witness,  Emma  Gilraore,  states  that  de- 
ceased put  his  hand  on  his  hip  and  said,  ^^  I  will  shoot,  you 
eon  of  a  bitch,  if  you  touch  my  woman."  The  evidence  is 
pretty  olear  that  the  deceased  was  unarmed,  as  no  weapon  was 
seen  in  his  hands  or  found  upon  his  person  after  his  death. 
There  is  a  conflict  in  the  evidence  as  to  the  position  of  the 
deceased  at  the  time  of  the  shooting.  Some  of  the  witnesses 
state  tliat  when  defendant  said  he  would  shoot  his  '^Ood 
damned  brains  out,"  deceased  held  up  his  hands  and  said, 
'*  Let  him  shoot."  Emma  Gilmore  states  that  deceased  had 
his  hands  on  his  hip  at  the  time  he  was  shot,  and  said,  "  I  will 
shoot,"  etc  The  main  question  involved  in  the  investigation 
before  the  jury  was  whether,  under  the  evidence,  the  defend- 
ant was  guilty  of  murder  or  voluntary  manslaughter.  Did 
the  evidence  show  such  a  state  of  facts  as  would  authorize  the 
jury  to  find  the  defendant  guilty  of  murder?  Murder,  as  de- 
fined by  our  Code,  is  the  unlawful  killing  a  human  being,  in 
the  peace  of  the  State,  by  a  person  of  sound  memory  and  dis- 
cretion, with  malice  aforethought,  either  express  or  implied. 
Express  malice  is  that  deliberate  intention,  unlawfully  to  take 
away  the  life  of  a  fellow  creature,  which  is  manifested  by  ex- 
ternal circumstances  capable  of  proof.  Malice  shall  be  im- 
plied where  no  considerable  provocation  appears,  and  where 
aJl  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart 

In  order  to  have  reduced  the  killing  of  the  deceased  by  the 
defendant,  to  the  offense  of  voluntary  manslaughter,  there 
must  have  been  some  actual  assault  made  by  the  deceased 
upon  the  defendant,  or  an  attempt  by  the  deceased  to  have 
oommitted  a  serious  personal  injury  on  the  person  of  defend- 
anty  or  other  equivalent  circumstances  to  justify  the  excite- 
ment of  passion  and  to  exclude  all  idea  of  deliberation  or 
Vol.  xux.  U. 
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malice,  either  express  or  implied.  Provocation  by  woids, 
threats,  menaces,  or  contemptuous  gestures,  shall,  in  no  cue, 
be  sufficient  to  free  the  person  killing  from  the  guilt  and  crime 
of  murder.  Now,  if  we  take  the  evidence  offered  hy  the 
defendant  in  this  case,  as  to  the  words,  threats,  menaces,  <Hr 
gestures  of  the  deceased  towards  the  defendant  at  the  time  of 
the  killing,  are  the  same  sufficient  under  the  law  to  free  the 
defendant  from  the  guilt  and  crime  of  murder?  What  are 
they?  That  the  deceased  put  his  hand  on  his  hip  and  said, 
'^I  will  shoot,  you  son  of  a  bitch,  if  you  touch  my  woman." 
These  are  the  words,  threats,  menaces  and  gestures,  which  it 
is  claimed,  under  the  law,  will  free  the  defendant  &om  the 
guilt  and  crime  of  murder  in  shooting  the  deceased.  Only 
that,  and  nothing  more.  This  Court  will  avail  itself  of  the 
present  occasion  to  announce  to  the  public  from  this  bench, 
with  all  the  emphasis  which  its  judgment  can  impart,  diat 
provocation  by  words,  threats,  menaces  or  contemptuous  ges- 
tures, will,  in  no  case,  be  sufficient  to  free  a  person  who  kilk 
another  by  shooting  him,  from  the  guilt  and  crime  of  murder. 
The  law  so  declares,  and  it  is  the  imperative  duty  of  the 
Courts  so  to  administer  it,  for  the  protection  of  society  and 
human  life.  Mere  words,  threats,  menaces  or  contemptuous 
gestures,  are  no  considerable  provocation  in  the  eye  of  the 
law,  and,  therefore,  malice  shall  be  implied. 

We  find  no  error  in  the  refusal  of  the  Court  to  charge  the 
jury  as  requested,  or  in  the  charge  as  given,  in  view  of  the 
evidence  contained  in  the  record.  The  charge  of  the  Court 
as  to  a  reasonable  doubt  of  the  guilt  of  defendant,  was  in 
exact  accordance  Mrith  the  ruling  of  this  Court  in  the  case  of 
Lonffvs.  The  State,  38  Cfeorgia  Reports y  491.  The  doubt 
must  be  a  doubt  pertinent  to  the  matter  in  issue  on  trial) 
arising  out  of  the  evidence,  or  the  want  of  evidence.  The 
chai*ge  of  the  Court  that  drunkenness  could  be  looked  to^  to 
ascertain  and  determine  the  condition  and  state  of  the  defend* 
ant's  mind  and  to  throw  light  upon  the  inquiry  whether  there 
was  malice,  was  quite  as  &vorable  a  charge  for  the  defendant 
as  he  had  a  right  to  expect  under  the  law  and  facts  of  the 
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Whether  the  parties  were  strangers  to  each  other,  was  a  ques- 
tion of  fact  for  the  jury,  and  if  they  were,  the  law  will  imply 
malice  when  one  stranger  kills  another  stranger  without  any 
considerable  provocation,  the  same  as  if  they  were  not  stran- 
gers, and  there  was  no  error  in  the  refusal  of  the  Court  to 
charge  the  jury  in  relation  to  that  question.  There  was  no 
error  as  to  the  polling  of  the  jury  on  the  statement  of  facts 
certified  to  by  the  presiding  Judge.  When  the  jury  brought 
in  their  verdict,  defendant's  counsel  requested  to  have  them 
polled.  The  Court  directed  the  Solicitor  General  to  take  the 
verdict  and  r^d  it  in  the  presence  of  the  jury ;  that  being 
done,  each  juror  was  called  and  asked  by  the  Court  if  the 
verdict  as  read  was  his  verdict,  and  each  juror  answered  that 
it  was.  The  complaint  is  that  the  verdict  was  read  to  the 
jury  by  the  Solicitor  General  before  they  were  polled.  The 
reading  of  the  verdict  in  the  hearing  of  the  jury  was  right,  so 
as  to  enable  each  juror  to  know  what  the  verdict  was  before 
he  was  asked  the  question  if  he  agreed  to  that  verdict. 

It  does  not  affirmatively  appear  that  the  bailiff  who  attended 
the  jury  did  eat  or  sleep  in  the  same  room  with  the  jury,  and 
the  presiding  Judge  certifies  that  he  did  not  know  that  he  had 
done  so.  If  such  was  the  fiict,  it  was  incumbent  on  the  de- 
fendant to  have  shown  it  by  competent  evidence,  which  the 
record  fitils  to  disclose. 

There  is  sufficient  evidence  in  the  record  to  sustain  the  ver- 
dict of  the  jury.  They  were  the  exclusive  judges  of  the  cred- 
ibility of  the  witnesses  who  were  sworn  on  the  trial  of  the 
csnae,  and  there  was  no  error  in  overruling  the  motion  for  a 
nevr  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  and  the  weight  of  the  evidence,  according  to  the 
repeated  rulings  of  this  Court  in  similar  cases.  The  fiict  of 
the  killing  of  the  deceased  by  the  defendant  was  not  disputed 
on  the  trial,  and  the  only  question  for  the  jury  was,  whether  the 
killing,  under  the  circumstances  as  detailed  by  the  witnesses, 
made  him  guilty  of  the  crime  of  murder  under  the  law,  or 
guilty  of  an  inferior  grade  of  homicide,  and  they  having 
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passed  upon  that  question,  we  eannot  say  that  their  verdici 
was  not  right  under  the  law  and  tacts  of  the  «ise. 

The  Court  did  not  err  in  overruling  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  newly 
discovered  evidence  is  merelv  cumulative,  and  a  new  trial 
will  not  be  granted  for  newly  discovered  evidence  merely  ea- 
rn ulative  in  its  character.  What  is  cumulative  evidence? 
Evidence  is  cumulative  when  it  goes  to  the  &et  [mncifxallj 
controverted  on  the  trial,  and  respecting  which  the  party  ask- 
ing for  a  new  trial  produced  testimony  on  the  trial  of  the 
cause :  Grvhb  vs.  Kolb,  37  Georgui  Reports,  4o9.  Tlie  newly 
discovered  testimony  of  Stokes  relates  to  the  same  facts  which 
were  controverted  on  the  trial,  as  to  what  the  i>arties  said  and 
did  at  the  time  of  the  shooting,  and  the  same  remark  may 
be  made  as  to  the  newly  discovered  evidence  as  to  the  de- 
fendant having  been  drinking.  There  was  evidence  of  hia 
having  been  drinking  on  the  trial. 

If  the  newly  discovered  evidence  had  been  introduced  on 
the  trial,  it  is  not  at  all  probable  that  it  could  have  produced, 
or  that  it  ought  to  have  produced,  a  different  result  under  the 
law.  The  plea  of  insanity  was  not  relied  on  at  the  trial,  and 
it  is  too  late  now  to  fall  back  upon  that  defense  after  the  trial, 
when  the  facts  now  sought  to  establish  it  could  as  well  have 
been  ascertained  before  the  trial,  by  the  exemse  of  ordinary 
diligence,  as  since  the  trial,  if,  indeed,  he  was  insane  before 
the  killing,  which  the  neuly  discovered  evidence  fails  to  es- 
tablish, and  it  does  not  show  that  he  was  in=ane  at  the  time  of 
the  kiUing. 

After  a  careful  and  laborious  examination  of  the  evidence 
contained  in  the  record,  and  the  several  grounds  taken  in  the 
motion  for  a  new  trial,  we  are  all  of  the  opinion  that  the 
judgment  of  the  Court  below  refusing  a  new  trial  should  be 
affirmed. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Milton  Malone,  relator,  vs.  Honorable  John  L.  Hopkins, 
Judge  of  the  Superior  Courts  of  the  Atlanta  Circuit,  re- 
spondent. 

1.  Where  a  motion  for  a  new  trial  was  made  at  the  term  of  the  Court  at 
which  the  verdict  complained  of  was  rendered,  and  was  overruled, 
which  decision  was  affirmed  by  this  Court,  to  authorize  a  second  mo- 
tion, such  an  extraordinary  state  of  facts  would  be  reqnired  as  would 
probably  produce  a  different  result,  if  a  new  trial  should  be  granted; 
and  such  extraordinary  state  of  facts  must  have  been  unknown  to  the 
defendant  or  his  counsel,  at  the  time  of  the  first  motion,  and  impos- 
sible to  have  been  ascertained  by  the  exercise  of  proper  diligence  for 
that  purpose. 

2.  The  signing  of  the  bill  of  exceptions  w(Mild  nece^^sarily  make  it  the 
daty  of  the  Judge  to  grant  a  supersedeas  of  the  judgment  of  the  Court. 

8.  There  being  no  extraordinary  facts  set  forth  in  the  second  motion  for 
a  new  trial  which  would  entitle  the  defendant  to  another  hearing,  the 
application  for  a  mandamus  to  compel  the  Judge* s  certificate  to  the 
bill  of  exceptions,  is  refused. 

New  trial.  Bill  of  exceptions.  MancUimus.  Practice  in 
the  Supreme  Court  Before  the  Supreme  Court.  July  Term, 
1873, 

Malone  petitioned  the  Supreme  Court  for  ^  mandamus  nisi 
requiring  the  Honorable  John  L.  Hopkins,  Judge  of  the 
Superior  Courts  of  the  Atlanta  Circuit,  to  show  cause  why  a 
mandamus  absolute  should  not  issue-  directing  him  to  certify 
the  bill  of  exceptions  presented  to  his  decision  refusing  a  new 
trial  in  the  case  of  the  State  against  petitioner,  lately  pending 
in  Fulton  Superior  Court. 

The  motion  for  a  new  trial  was  as  follows : 

The  State  of  Georgia  vs,  Milton  Malone. 

JndietmefU  for  murder,  verdict  of  guilty ^  and  motion  for  a 

new  trial. 

And  now  comes  the  defendant,  by  his  attorneys  at  law,  and 
moves  the  Court  to  set  aside  the  verdict  rendered  in  the  above 
cause,  and  to  grant  him  a  new  trial  upon  the  following  grounds, 
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of  which  he  knew  nothing  until  about  September  20th,  187^, 
and  which  came  to  his  knowledge  on  or  about  that  time,  to- 
wit: 

1st.  Because  he  has  learned  that  he  can  prove  by  one  B.  L. 
Turner,  a  citizen  residing  in  the  oountj  of  Fulton,  in  said 
State,  that  he  was  present  at  the  house  known  as  the  "  carriage 
fiictory "  on  the  night  of  the  homicide,  saw  the  whole  diffi- 
culty, and  knows  that  the  de&ndant  shot  Phillips  in  defense 
of  his  own  life. 

2d.  Because  he  has  learned  since  the  trial  that  the  jarors 
put  upon  him  on  said  trial  were  selected,  chosen  and  impan- 
eled under  a  law  of  the  State  of  Georgia,  enacted  and  passed 
for  the  purpose  of  excluding  from  service  as  jurors  a  certain 
class  of  citizens,  on  account  of  their  previous  condition  of 
race  and  color,  and  that  the  purpose  of  said  law  was  political, 
so  as  to  deprive  persons  belonging  to  the  republican  party 
from  an  equal  participation  in  the  rights  and  privil^es  of 
other  citizens,  and  equality  before  the  Courts  of  said  State  of 
Georgia,  and  that  the  said  proceedings  and  law  are  in  viola* 
tion  of  the  fourteenth  amendment  of  the  Constitution  of  the 
Uuiteu  States,  aiid  resulted  in  manifest  wrong  and  injury  to 
this  defendant. 

3d.  Because  James  O.  Harris,  the  sheriff  of  the  county  of 
Fulton,  in  selecting  said  panel  of  jurors  which  was  put  upon 
said  defendant,  confined  himself  to  a  certain  class  of  white 
persons,  being  only  one  thousand  in  number,  when  there  were 
citizens  of  said  county,  amounting  to  four  thousand  seven  hun- 
dred, equally  liable  and  competent,  under  the  law,  to  do  joiy 
duty,  and  that  the  same  were  drawn,  selected  and  summoned 
by  the  sheriff  aforesaid,  to  exclude  from  the  jury  and  the  equal 
participation  before  the  Courts  of  the  class  of  colored  persons 
residing  in  said  county,  and  to  make  up  the  jury  in  said  case 
from  the  selected  class,  and  not  so  as  to  allow  equality  befi>re 
the  Courts  to  all  the  citizens  of  the  United  States. 

4th.  Because  the  only  qualification  of  a  juror,  under  the 
Constitution  of  the  State  of  Georgia,  is  uprightness  and  intel- 
ligence, when  the  same  should  be  impartiality,  and  by  ivhich 
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means  the  defendant  was  denied  all  the  tests  usual  in  the 
Courts  of  justicei  to  test  the  fiurneas  and  impartialitj  of  jurors 
selected  to  try  him, 

5th.  Because  the  defendant  was  insane  at  the  time  of  the 
commission  of  said  alleged  offense^  at  his  trial  therefor,  and  is 
DOW,  which  facts  were  not  known,  as  developed  by  the  testi- 
mony of  Dr.  Charles  Pinckney,  in  an  affidavit  hereto  annexed, 
until  since  said  trial. 

Said  motion  was  supported  by  the  following  affidavits : 

Ist.  Affidavit  of  James  G.  Maull,  to  the  effect  that  he  was 
a  member  of  the  Convention  which  framed  the  present  Con* 
stitution  of  the  State  of  Greorgia;  that  he  represented  the 
county  of  Muscogee  in  the  first  Legislature  assembled  under 
the  provisions  of  said  Constitution ;  that  it  is  his  belief  and 
understanding  that  the  clause  of  said  Constitution  organizing 
a  jury  system,  known  as  paragraph  2,  section  13,  Article  V., 
was  inserted  therein  for  the  purpose  of  excluding  colored  per- 
sons, as  a  class,  from  the  jury  box,  and  by  operation  of  law  to 
prevent  said  class  from  serving  on  juries ;  that  the  Act  passed 
by  the  General  Assembly  for  the  purpose  of  carrying  into 
eflfect  the  aforesaid  provision,  had  also  in  view,  in  his  opinion, 
the  exclusion  from  the  jury  box  of  the  colored  people  as  a 
class. 

2d.  Affidavit  of  James  O.  Harris,  to  the  effect  that  he  was 
the  sheriff  of  Fulton  county,  and  was  present  when  the  jury 
box  was  made  up  by  the  commissioners  appointed  for  that 
purpose ;  that  on  the  tax  books  there  were  two  lists  of  tax 
payers,  one  of  white  and  the  other  of  colored  persons,  and  the 
commissioners  made  up  the  jury  box  exclusively  from  the 
vrhite  list,  without  examining  the  list  of  colored  persons  at 
all ;  that  all  the  panels  put  upon  the  defendant  at  his  trial 
^Hrere  taken  from  the  jury  box  made  up  as  aforesaid. 

3d.  Affidavit  of  Charles  Pinckney,  to  the  effect  that  he  is 
a  practicing  physician ;  that  he  saw  defendant  for  the  first  time 
on  the  morning  of  the  day  of  the  killing,  and  believed  him 
insane,  and  so  expressed  himself  to  F.  B.  Palmer  at  the  time ; 
^at  he  has  been  defendant's  physician  ever  since  the  homicide. 
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and  has  all  of  this  period  believed,  and  does  now  believe,  tfatt 
defendant  is  at  times  an  insane  man,  and  that  he  was  at  the 
time  of  the  killing  in  a  condition  of  mania  a  poht ;  that  de- 
ponent was  a  witness  at  the  trial,  and  would  have  testified  to 
these  &ct8  had  the  questions  been  propounded  to  him,  but  he 
did  not  feel  called  upon,  on  his  own  motion,  so  to  do. 

4th.  Affidavit  of  F.  B.  Palmer,  in  reference  to  the  remark 
made  to  him  by  Dr.  Charles  Pinckney,  as  to  defendant's  saf- 
fering  from  mania  a  potu. 

6th.  Certificate  of  A.  E.  Buck,  clerk  of  the  CSrcnit  Court 
of  the  United  States  for  the  Northern  District  of  Georgia,  to 
the  efiect  that  the  jurors  selected  from  Fulton  county  for  said 
Circuit  Court  consist  of  seventy,  of  whom  forty  are  white  and 
thirty  are  colored. 

6th.  Affidavit  of  defendant,  to  the  effect  that  the  htdta  set 
forth  in  the  said  motion  for  a  new  trial  are  true,  to  the  best  of 
his  knowledge  and  belief,  and  have  come  to  his  knowlei^e 
since  his  trial,  to- wit:  about  September  20th,  1873. 

The  State  responded  to  said  motion  as  follows : 

1st.  That  at  the  October  term,  1872,  of  this  Court,  a  mo- 
tion for  a  new  trial  in  this  case  was  made  and  overruled,  which 
decision  was  affirmed  at  the  July  term,  1873,  of  the  Supreme 
Court,  and  a  second  motion  cannot  be  made,  under  the  lairs 
of  this  State. 

2d.  That  substantially  the  same  grounds  were  made  and 
acted  on  in  the  former  motion,  and  the  defendant  is,  therefore, 
precluded  firom  another  hearing  on  said  grounds. 

3d.  That  the  Constitution  of  the  State  of  Greorgia,  and  the 
laws  passed  under  it,  were  made  for  the  purpose  of  securing 
**  intelligent  and  upright  persons  '^  as  jurors,  and  not  for  any 
political  purpose,  or  for  the  purpose  of  excluding  colored  per- 
sons, as  members  of  the  republican  party,  firom  the  juries  of 
this  State. 

4th.  That  the  insanity  of  the  defoidant  was  made  one  of 
the  grounds  of  the  former  motion,  and  was  passed  upon  by 
the  Court 

5th.  That  neither  of  the  defendant's  attorneys  make  oath 


ATLANTA,  JULY  TERM,  1873.  225 

Malone  vs,  Hopkins. 

that  they  were  not  iully  informed,  at  the  time  of  making  the 
former  motion,  of  all  the  grounds  set  forth  in  the  last  motion. 
6th.  That  the  exclusion  of  colored  persons  from  the  jury 
cannot  be  complained  of  by  the  defendant,  as  he  is  a  white 
man,  and  was  tried  by  white  men. 

In  support  of  this  answer  were  attached  the  following  affi- 
davits : 

Ist.  Affidavit  of  John  R.  Wallace,  L.  B.  Langfoitl,  W.  E. 
Spruill,  and  Daniel  Pitman,  Ordinary  of  Fulton  county,  to 
the  effect  that  they  were  four  of  the  five  commissioners  who 
selected  the  jurors  for  said  county  from  the  book  of  the  re- 
ceiver of  tax  returns,  on  or  about  the  first  Monday  in  June, 
1872 ;  that  they  made  said  selection  and  revision  of  said  jury 
box  impartially,  without  regard  to  race,  color  or  previous  con- 
dition, and  placed  upon  the  lists  of  jurors  only  such  persons 
as  they  considered  upright,  intelligent  and  competent  under 
the  law;  that  the  colored  persons  on  said  tax  digest  were  not 
excluded  from  the  jury  box,  as  a  class,  at  said  selection; 
that  nprightness  and  intelligence  alone  were  looked  to  by  the 
commissioners,  and  many  white  persons  were  left  off  who 
ooald  not  read  and  write,  not  considering  them,  for  those  and 
other  reasons,  intelligent ;  that  others  were  left  off  as  not  con- 
sidered upright.     The  names  of  the  colored  persons  were  dis- 
cussed and  omitted,  some  for  want  of  sufficient  intelligence, 
and  others  for  want  of  nprightness ;  that  the  names  of  some 
of  the  colored  persons  were  left  off  because  exempt  as  minis- 
ters of  the  gospel  and  doctors ;  that  the  names  of  many  white 
persons  were  omitted  for  the  same  reasons,  and  others  because 
firemen ;  that  no  persons  of  color  were  placed  on  said  list  be- 
cause the  commissioners  knew  of  none  whom  they  considered 
competent  except  two  or  three,  and  they  were  exempt. 

2d.  Affidavit  of  H.  V.  M.  Miller  to  the  effect  that  he  was 
a  member  of  the  Constitutional  Convention  of  1868,  and  that 
the  section  of  the  Constitution  then  adopted  which  reads  as 
follows:  "The  General  Assembly  shall  provide  by  law  for 
the  selection  of  upright  and  intelligent  persons  to  serve  as 
jnrors,"  was  reported  by  a  committee,  of  which  Amos  T. 
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Akerman  was  the  chairman,  and  was  adopted  without  debate 
or  objection ;  that  deponent  did  not  vote  for  it  for  the  pa> 
pose  of  excluding  colored  persons  as  a  class  fiom  the  jary  box, 
bat  with  the  object  in  view  of  shatting  oat  the  ignorant  and 
the  vicioos  of  all  races;  that  members  of  the  republicsn 
party  were  not  excluded  firom  serving  as  jurors  as  a  dasB  or 
as  individuals. 

3d.  Statement  with  no  signature  attached,  that  Amos  T. 
Akerman,  chairman  of  the  committee  which  reported  the  jaiy 
clause  referred  to  in  the  foregoing  affidavit,  was  late  Attorney 
Crcneral  of  the  United  States  of  America  under  the  admiuift- 
tration  of  President  Grant. 

4th.  Affidavits  of  John  B.  Langlej,  C.  R.  Pennick,  Josh. 
Tye  and  A.  P.  Cassin,  to  the  effect  that  the  defendant,  about 
the  time  of  the  homicide,  before  and  after,  conversed  and 
acted  as  a  sane  man. 

6th.  Affidavit  of  L.  T.  Downs  to  the  effect  that  up  to  the 
time  of  the  homicide,  he  had  known  the  defendant  four  or 
five  years ;  that  about  fifleen  minutes  before  the  killing,  de- 
fendant was  in  the  deponent's  grocery  talking  to  McAIister 
and  Cooper ;  that  defendant  was  under  the  influence  of  liqaor 
to  some  extent,  but  to  all  appearances  was  in  his  right  mind, 
and  talked  as  sensibly  as  he  ever  did  ;  that  there  was  nothing 
about  the  defendant  that  in  the  least  indicated  craziness  or 
absence  of  his  right  mind  ;  that  the  deponent  saw  him  some 
two  or  three  days  before  this  walking  on  the  sidewalk  mthoat 
bis  shoes  on ;  that  he  then  thooght  he  looked  as  if  he  was 
crazy. 

The  motion  for  a  new  trial  was  overruled.  A  bill  of  ex- 
ceptions, based  on  said  ruling,  was  presented  to  the  presiding 
Judge,  who  refused  to  sign  and  certify  the  same.  Where- 
upon, a  maTidamus  nisi  from  the  Supreme  Court  was  prayed 
for.    This  was  refused  in  the  decision  which  follows : 

W.  A.  Hawkins  ;  J.  F.  Pou ;  Gartrell  &  Stephens  ; 
D.  P.  Hill,  for  the  relator. 

John  T.  Glenn,  Solicitor  General,  for  respondent. 
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Warner,  Chief  Justice. 

This  is  an  application  for  a  mandamus  to  compel  the  Jadge 
of  the  Superior  Court  to  sign  and  certify  a  bill  of  exceptions 
to  the  judgment  of  that  Court  in  overruling  a  second  motion 
for  a  new  trial  in  the  case  of  the  State  against  Malone.     The 
signing  of  the  bill  of  exceptions  would  necessarily  make  it  the 
duty  of  the  Court  to  grant  a  supersedeas  as  to  the  execution 
of  the  judgment  of  the  Court.     It  appears  from  the  record 
that  the  defendant  has  been  tried  and  foimd  guilty  of  the 
offense  of  murder ;  that  a  motion  was  made  for  a  new  trial  at 
the  term  of  the  Court  at  which  the  trial  was  had,  which  mo- 
tion was  overruled,  and  the  defendant  excepted,  and  prosecu- 
ted his  writ  of  error  to  this  Court,  in  which  the  judgment  of 
the  Court  below  was  affirmed  and  the  defendant  sentenced  to 
be  executed,  in  accordance  with  that  judgment  of  the  Court. 
The  defendant  has  now  made  a  second  motion  for  a  new  trial, 
and  the  question  is,  whether  he  has  made  sueJi  an  "  extraordi- 
nary case"  as  will  entitle  him  to  be  heard  a  second  time  on 
that  motion,  under  the  laws  of  this  State.     By  the  3668th 
section  of  the  Code,  it  is  declared  that,  "  all  applications  for  a 
new  trial,  except  in  extraordinary  cases,  must  be  made  during 
the  term  at  which  the  trial  was  had,  but  may  be  heard,  deter- 
mined and  returned  in  vacation.'^    The  3670th  section  de- 
clares, "  in  case  of  a  motion  for  a  new  trial,  made  after  the 
adjournment  of  the  Court,  some  good  reason  must  be  shown 
why  the  motion  was  not  made  during  the  term,  which  shall 
be  judged  of  by  the  Court.     In  all  such  cases,  twenty  days' 
notice  shall  be  given  to  the  opposite  party.''     In  this  case  the 
defendant  did  make  a  motion  for  a  new  trial  at  the  term  of 
the  Court  at  which  the  trial  was  had,  which  has  been  over- 
ruled.    To  eutitle  the  defendant  to  make  a  second  motion  for 
a  new  trial,  after  he  has  once  been  heard,  will  require  such  an 
extraordinary  statement  of  facts,  according  to  the  repeated 
rulings  of  this  Court,  as  would  probably  produce  a  different 
result  if  a  new  trial  should  be  granted,  and  the  extraordinary 
statement  of  facts  relied  on  to  produce  that  result  must  have 
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been  unknown  to  the  defendant^  or  his  counsel,  at  the  time  of 
the  first  motion^  and  could  not  have  been  ascertained  by  them 
in  the  exercise  of  proper  diligence  for  that  purpose.  If  the 
extraordinary  facts  now  relied  on  for  this  second  new  trial 
were  unknown  to  tlie  defendant  and  his  counsel  at  the  time  the 
first  motion  for  a  new  trial  was  made,  it  is  quite  apparent  thej 
could  have  ascertained  them  by  the  exercise  of  proper  dili- 
gence for  that  purpose;  but  it  is  not  shown  that  his  counsel  did 
not  know  the  facte  at  that  time.  Besides,  it  is  not  by  any 
means  probable  that  if  a  new  trial  should  be  granted,  the  ex- 
traordinary facts  relied  on  won  Id  or  ought  to  produce  a  differ- 
ent result  as  to  the  verdict.  The  certainty  of  punishment  of 
those  who  violate  the  criminal  laws  of  the  State  is  the  onlj 
preventive  of  crime. 

In  our  judgment,  there  are  no  extraordinary  &ct8  contained 
in  the  defendant's  second  motion  for  a  new  trial  which,  under 
the  laws  of  this  State  applicable  thereto,  entitle  him  to  another 
hearing,  either  in  the  Court  below  or  before  this  Court. 

The  application  for  mandamus  is  therefore  refused. 


PoiNDEXTER  CiiERRY,  plaintiff  in  error,  vs.  WiLLtAM  A. 

Rawson,  defendant  in  error. 

1.  Where  a  plea,  was  filed  to  a  note  executed  in  October,  1861,  and  dae 
January  Ist,  1863,  setting  op  what  the  consideration  of  the  note  was, 
its  value  at  the  time  of  purchase,  and  since,  and  that  it  was  worth  less 
than  the  amount  specified  in  the  note,  and  claimed  that  it  should  be 
scaled  under  the  Ordinance  of  1865 : 

Htld^  That  the  defendant  should  have  been  allowed  to  go  to  the  jury  on 
the  p1ea«  and  to  have  proven  what  equities  he  was  entitled  to  under 
said  Ordinance. 

2.  A  plea,  although  filed  in  1866,  to  a  suit  on  a  contract,  when  the  case 
was  not  tried  until  1872,  should  have  been  sworn  to  before  the  trial, 
and  a  demurrer  to  the  plea,  on  the  ground  that  it  was  not  sworn  tO| 
was  properly  sust^ned. 

Scaling  Ordinance.  Pleading.  Practice  in  the  Superior 
Court.  Before  Judge  Harb£LI<.  Stewart  Superior  Court 
October  Term,  1872. 
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Rawson  brought  complaint  against  Cherry,  as  security,  upon 
ihe  following  note : 

"$2,336  29.  Lumpkin,  October  19th,  1861. 

"On  the  first  day  of  January,  1863,  I  promise  to  pay  W. 
A.  Eawson,  or  l>earer,  twenty-three  hundred  and  thirty-six 
dollars  and  twenty-nine  cents,  for  value  recelve<l,  to  be  paid 
in  good  average  lint  cotton,  at  the  warehouse  in  Florence,  in 
good  order,  by  the  first  day  of  February,  1863,  and  if  not  so 
delivered,  and  cotton  sells  at  higher  rates  after  that  time  in 
Florence,  then  I  promise  to  pay  said  Rawson  the  difference 
over  ten  cents. 

(Signed)  "J.  J.  Day, 

"  P.  Cherry,  security." 

The  defendant  pleaded  as  follows :  1st.  The  general  issue. 
2d.  That  the  note  was  given  in  part  payment  for  certain  lands, 
the  entire  price  of  whi(;h  was  $3,800  00,  $1,500  00  having 
been  paid  in  cash,  which  was  more  than  the  land  was  at  any 
time  worth ;  that  he  desires  the  debt  scaled  under  the  Ordi- 
nance of  1865. 

Upon  demurrer  to  the  second  plea,  it  was  stricken,  and  de- 
fendant excepted. 

There  was  another  plea  filed  in  1866,  which  was  not  sworn 
to,  defendant  contending  that,  having  been  filed  before,  it  did 
not  come  under  the  operation  of  the  provisions  of  the  Consti- 
tution of  1868.  Upon  demurrer,  it  was  also  stricken,  and 
defendant  excepted. 

The  case  went  to  the  jury  upon  the  plea  of  the  general 
issue.  A  verdict  was  returned  for  the  full  amount  of  the  note 
sued  on,  with  interest,  except  for  the  four  years  covered  by  the 
war. 

The  defendant  assigns  error  upon  each  of  the  aforesaid 
grounds  of  exception. 

E.  H.  Beall;  M.  J.  Crawford,  for  plaintiff  in  error. 
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J.  L.  WiMBERLT;  Bla^iDFOBD  &  Crawford,  for  de- 
fendant 

TRiPPEy  Judge. 

1.  The  Scaling  Ordinance  of  1865  provides,  "that  all  con- 
tracts made  between  the  first  of  June,  1861,  and  the  first  of 
June,  1865,  whether  expressed  in  writing  or  implied,  or  exist- 
ing in  parol  and  not  jet  executed,  shall  receive  an  equitable 
construction,  and  either  partj,  in  any  suit  for  the  enforcement 
of  any  such  contract,  may,  upon  the  trial,  give  in  evidence  the 
consideration  and  the  value  thereof  at  any  time ;  and  the  in- 
tention of  the  parties  as  to  the  particular  currency  in  which 
payment  was  to  be  made,  and  the  value  of  such  currency  at  any 
time,  and  the  verdict  and  judgment  rendered  shall  be  on  prin- 
ciples of  equity."  By  the  terms  of  the  Ordinance,  the  de- 
fendant was  entitled  to  go  to  the  jury  with  his  plea.  He  may 
not  be  entitled  to  claim  a  reduction  of  the  amount  he  prom- 
ised to  pay,  firom  the  simple  fact  that  the  agreement  was  to 
pay  an  amount  more  than  the  land  was  worth.  Bat  the  Or- 
dinance says  that  in  any  suit  for  the  enforcement  of  any  con- 
tract made  within  the  period  specified,  either  party  may  give 
in  evidence  the  consideration  and  its  value,  and  the  intention 
of  the  parties  as  to  the  currency  in  which  payment  was  to  be 
made,  and  its  value.  The  plea  states  the  consideration  and  its 
value,  and  asks  that  a  scaling  be  made  under  the  Ordinance. 
In  the  opinion  of  some  of  the  Court,  the  date  of  the  note  fur- 
nishes a  presumption  as  to  the  intention  of  the  parties  in 
r^ard  to  the  currency  in  which  payment  was  to  be  made. 
However,  we  do  not  so  decide,  but  hold  that,  under  the  plea 
and  the  terms  of  the  contract,  executed  at  the  time  it  was,  and 
payable  at  the  date  therein  fixed,  the  defendant  should  have 
been  permitted  to  have  gone  to  the  jury  with  such  rights  as 
he  could  have  established  under  the  provisions  of  the  Ordi- 
nance. 

2.  Although  the  other  plea  of  defendant  was  filed  in  1866, 
before  such  pleas  were  required  to  be  under  oath,  yet  we  think 
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that  the  proper  oonstniction  of  the  Constitution  of  1868,  on 
that  point,  now  makes  it  necessary  that  they  should  be  sworn 
to  before  trial,  and  they  are  subject  to  be  stricken  if  not  sworn 
to.  No  harm  can  result  to  a  defendant  under  such  a  construc- 
tion, and  all  the  banefit  intended  to  be  obtained  by  the  change 
of  the  law  will  be  secured. 
Judgment  reversed. 


John  A.  Griffith,  for  use,  etc.,  plaintiff  in  error,  vs.  Can- 
non H.  Shipp,  defendant  in  error. 

1.  Where  an  execntion  has  been  levied  upon  the  property  of  the  defend* 
ant|  it  was  error  in  the  Court  to  dismiss  the  levy  on  the  gronnd  that 
no  affidavit  had  been  filed  as  to  the  payment  of  taxes  as  required  by 
the  Relief  Act  of  October  18th,  1870. 

2.  According  to  the  provisions  of  the  8264th  section  of  the  Code,  in  order 
to  traverse  the  entry  of  service  by  the  sheriff,  the  defendant  should 
show  that  he  had  done  so  at  the  first  term  after  notice  of  such  entry  is 
had  by  him,  or  should  show  that  he  had  no  notice  of  the  pendency  of 
the  suit  against  him  prior  to  the  rendition  of  the  judgment. 

Relief  Act  of  1870.    Ill^ality.    Service.    Before  Judge 
Bics.     Walton  Superior  Court.    February  Term,  1873. 

For  the  &ct8  of  this  case,  see  the  decision. 

Clark  &  Pace;  Walker  &  McDaniel,  for  plaintiflf  in 
error. 

J.  W.  Arnold,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  an  issue  formed 
upon  an  affidavit  of  illegality  to  an  execution  which  had  been 
levied  on  the  defendant's  property,  on  the  ground  that  he  had 
not  been  served  with  the  original  process  in  the  case  in  which 
the  judgment  and  execution  was  obtained. 
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It  appears  on  the  face  of  the  record  that  the  defendant  was 
served  by  the  sheriff.  The  defendant  proposed  to  prove  bj 
the  sheriff,  and  by  himself,  that  he  had  not  been  served,  and 
the  Court  admitted  the  evidence,  but  there  was  no  judgment 
rendered  by  the  Court  upon  that  issue.  The  Court,  how- 
ever, dismissed  the  plaintiff's  levy  ou  the  property  of  defend- 
ant on  the  ground  that  no  affidavit  had  been  filed  as  to  the 
payment  of  taxes,  as  required  by  the  Act  of  1870,  and  that 
was  the  only  judgment  rendered  by  ihe  Court  in  the  case,  to 
which  judgment  the  plaintiff  excepted.  The  dismissal  of  the 
plaintiff's  levy  on  the  property  of  defendant  because  there 
was  no  affidavit  of  the  payment  of  taxes,  as  required  by  the 
Act  of  1870,  was  error.  It  would  seem  that  according  to  the 
provisions  of  the  3264th  section  of  the  Code,  that  in  order  to 
traverse  the  entry  of  service  by  the  sheriff,  that  the  defendant 
should  show  that  he  has  done  so  at  the  first  term  after  notice 
of  such  entry  is  had  by  him,  or  should  show  that  he  had  no 
notice  of  the  pendency  of  the  suit  against  him  prior  to  the 
rendition  of  the  judgment. 

Let  the  judgment  of  the  Court  below  be  reversed. 


The  Boakd  op  Public  Education  for  the  City  op 
Americus  et  (d.j  plaintifib  in  error,  v%.  William  W.  Bab- 
low  d  al.,  defendants  in  error. 

1.  The  Legislatare.  under  the  conRtitational  reqaisition  to  provide  a 
thorough  system  of  general  education,  maj  grant  the  power  to  couotj 
authorities  or  municipal  corporations  to  levy  a  tax  in  aid  of  each  syt- 
tem  within  their  several  territorial  limits. 

2.  A  board  of  education  may  be  appointed  by  the  Legislature  within 
such  limita,  with  power  and  authority  to  use  and  appropriate  the  school 
funds  thus  raised  in  connection  with  what  may  be  derived  from  the 
general  fund  provided  by  the  State,  and  to  superintend  and  control 
the  schools  that  may  thereby  be  established,  the  same  being  under 
such  supervision  of  the  State  School  Commissioner  as  by  law  may  be 
provided.  The  fact  that  such  board  may  be  created  a  body  corporate 
in  the  Act  appointing  it,  does  not  affect  its  right  to  exercise  the  au- 
thority given  to  ii  as  a  board  of  education. 
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8.  The  18th  section  of  the  Act  of  February  22,  1878,  entitled  <<  An  Act 
to  amend  and  revise  the  several  Acts  granting  corporate  authority  to 
the  city  of  Americus,  and  to  establish  aud  consolidate  the  same,  and 
for  other  purposes  therein  named,''  is  inconsistent  with  the  third  sec- 
tion of  the  Act  of  February  13th,  1878,  entitled  '*An  Act  to  establish 
a  permanent  board  of  education  for  the  city  of  Americus,  and  to  in- 
corporate the  same,  and  for  other  purposes,"  in  so  far  as  the  latter 
Act  provides  for  levying  a  tax,  and  to  that  extent  said  third  section  is 
repealed. 

i.  All  of  said  Act,  except  that  part  thereof  creating  the  local  Board  of 
Education,  and  giving  it  authority  to  establish,  and  regulate,  and  super- 
intend, the  public  schools  in  said  city,  and  to  receive  the  proportionate 
part  of  the  general  State  fund  coming  to  said  schools,  is  void,  because 
said  other  portions  of  said  Act  refer  to  a  subjecl  matter  different,  not 
only  from  what  is  contained  in  the  title,  but  from  the  other  part  of  the 
same  Act,  to-wit :  it  grants  power  to  the  Mayor  and  City  Council  to 
levy  a  tax  and  issue  bonds,  and  exempts  the  city  from  county  taxation 
for  public  schools,  and  is  obnoxious  to  that  extent  to  that  provision  of 
the  Constitution  which  says,  *'  nor  shall  any  Act  or  Ordinance  pass 
which  refers  to  more  than  one  subject  matter,  or  contains  matter  dififereut 
from  what  it  contains  in  the  title  thereof/' 

6.  The  Board  of  Education  created  by  said  Act  of  18th  of  February, 
1878,  haa  no  authority  of  law  to  require  the  Mayor  and  City  Council  of 
Americus  to  levy  and  collect  a  tax  as  is  provided  by  said  Act.  Nor 
can  said  Mayor  and  Council  levy  and  collect  a  tax  as  a  public  school 
fund,  except  by  authority  of  the  18th  section  of  the  Act  of  22d  of 
February,  1873,  which  tax,  if  collected,  may,  by  virtue  of  said  section, 
be  used  at  the  discretion  of  the  Mayor  and  City  Council  for  the  pur- 
pose for  which  it  was  levied. 

ConstitutioDal  law.  Laws.  Education.  Taxes.  Before 
Judge  Hill.  Sumter  County.  At  Chambers.  June  28thj 
1873, 

William  Barlow  and  other  tax  payers  of  the  city  of  Ameri- 
cus filed  their  bill  against  the  Board  of  Public  Education  for 
the  City  of  Americus  and  the  Mayor  and  City  Council  of  said 
city,  making  substantially  the  following  case: 

On  February  13th,  1873,  James  M.  Clark,  the  present 
Judge  of  the  Superior  Courts  of  the  Southwestern  Circuit, 
embracing  the  county  of  Sumter,  Hiram  L.  French,  the  Mayor 
of  said  city  of  Americus,  and  others,  were  constituted  by  an 
Act  of  the  General  Assembly  of  the  State  of  Georgia  a  per- 

VOL.  zux.  16. 
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nianent  Board  of  Public  Education  for  said  citj.  By  the 
provisions  of  said  Act,  said  board,  or  a  majority  of  ibeni; 
were  fully  authorized  to  devise,  establish  and  alter,  irom  time 
to  time,  a  plan  and  system  of  education  for  the  children  in 
said  city,  to  superintend  the  same,  to  provide  school  houses, 
etc,  and  to  make  by-laws,  rules  and  regulations,  etc.,  for  their 
own  government.  By  the  3d  section  of  said  Act,  fall  power 
and  authority  was  granted  to  them  to  require  the  Mayor  and 
City  Council  of  Americus  to  levy  a  tax  of  one  per  cent,  or 
less,  upon  all  the  taxable  property  of  said  city.  Said  Act 
pretended  further *to  vest  in  said  board,  to  an  unlimited  ex- 
tent, the  right  to  raise  money  by  issuing  bonds,  or  in  any 
other  manner  except  by  direct  taxation.  By  the  provisions 
aforesaid,  the  Mayor  and  City  Council  are  lefl  without  dis- 
cretion in  the  levying  of  said  taxes,  or  in  raising  the  am<»int 
of  ftinds  which  may  be  required,  but  are  compelled  to  levy 
and  collect  tlie  tax,  or  to  negotiate  the  bonds,  as  may  be  re- 
quired of  them  by  the  said  board  of  education.  The  board 
have  fully  organized,  and  propose  to  levy  a  tax  of  one  per 
cent,  upon  the  taxable  property  of  said  city,  and  to  require 
the  coUeclion  of  the  same  by  the  Mayor  and  City  Council, 
and  otherwise,  by  negotiating  bonds  and  using  the  credit  of 
said  city,  to  raise  a  sufficient  sum  of  money  to  build  the  school 
houses  and  to  commence  operations  under  said  Act. 

Complainants  charge  that  said  board  have  no  authori^ 
under  the  Constitution  of  the  State  to  make  said  assessment 
and  to  require  said  money  from  the  tax  payers,  nor  have  the 
Mayor  and  City  Council  any  right  to  collect  the  same  for  any 
such  purpose.  The  Constitution  protects  the  property  of  the 
citizen  from  all  taxation  for  educational  purposes,  except  to 
provide  a  system  of  general  education  embracing  the  whole 
State;  nor  can  property  be  taxed  for  such  purpose  except 
upon  the  inadequacy  of  the  special  appropriations,  and  in  that 
case  the  General  Assembly  alone  can  levy  a  general  tax. 
The  State  cannot  levy  a  general  tax  to  support  a  common 
school  system,  until  it  shall  appear  that  the  poll  tax,  the  spe- 
cific tax  on  shows  and  exhibitions,  and  on  the  sale  of  spir- 
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itttous  liquors,  are  insufficient  for  the  purpose;  nor  can  the 
General  Assembly  delegate  this  power  to  a  corporation,  nor 
to  school  commissioners,  the  same  being  reserved  alone  to  the 
Legislature,  as  above  stated. 

If  this  tax  is  allowed,  complainants  will  be  double  taxed, 
for  they  will  be  compelled  also  to  contribute  to  the  support  of 
the  common  school  system  of  the  State. 

Prayer,  that  the  Board  of  Public  Education  be  restrained 
by  the  writ  of  injunction  from  proceeding  any  further  in  re- 
quiring the  Mayor  ^nd  City  Council  to  raise  money  for  the 
purposes  aforesaid,  by  taxation  or  otherwise,  until  the  further 
order  oi  the  Court.  That  the  writ  pf  prohibition  may  issue 
directed  to  the  Mayor  and  City  Council  of  Americus,  prohib- 
iting them,  upon  any  requisition  of  said  Board  of  Public  Edu- 
cation, from  negotiating  the  bonds  of  said  city,  or  from  other- 
wise raising  any  money  on  said  school  enterprise,  or  from  levy- 
ing a  tax  OD  the  property  of  complainants.  That  the  writ 
of  subpoena  may  issue,  etc 

The  defendants,  the  Board  of  Public  Education,  and  the 
Mayor  and  City  Council  of  Americus,  filed  a  joint  answer  in 
which  they  admitted  most  of  the  allegations  in  the  bill.    They 
denied  that  complainants  had  no  notice  of  the  contemplated 
passage  of  said  Act,  and  showed  that  a  public  meeting  had 
been  called  through  a  newspaper  published  in  said  city  of  the 
friends  of  education,  and  that,  after  ^  considerable  debate  at 
such  meeting,  a  committee  had  been  appointed  to  memorialize 
the  General  Assembly  upon  the  subject  of  a  free  school  sys- 
tem in  said  city,  and  that  the  Act  complained  of  was  the  re- 
sult of  such  action.     They  further  showed  that  the  proceed- 
ings of  said  meeting  were  duly  published,  and  cliarged  that 
the  complainants  must  have  had  notice  thereof. 

The  Board  of  Public  Education  admit  that  they  have  or- 
ganized, but  deny  that  they  have  ever  proposed  or  threatened 
to  levy  a  tax  of  one  fper  cent,  upon  the  taxable  property  of 
said  city,  and  require  the  collection  of  the  same  by  said  Mayor 
and  City  Council,  or  that  they  have  ever  had  before  them  the 
necessity  or  propriety  of  otherwise  raising  sums  of  money  suf- 
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ficient  to  build  the  school  hoases^  and  to  commence  operations 
under  the  said  Act.  They  further  allege  that,  before  any  no- 
tice of  the  application  for  injunction,  they  passed  a  resolution 
requiring  the  Mayor  and  City  Council  to  levy  a  tax  of  one- 
half  of  one  per  cent,  upon  the  taxable  property  of  said  dty, 
for  the  purpose  of  carrying  on  said  schools.  They  do  not  now 
contemplate  building  school  houses,  but  deem  it  best  to  rent 
such  buildings  as  are  suitable  to  the  establishment  of  the  pub- 
lic graded  schools.  They  believe  that  such  tax,  together  >rith 
such  amounts  as  will  be  received  from  thi!  State  and  the  Pea- 
body  fund,  will  be  sufficient  to  sustain  the  necessary  schools 
for  the  present. 

Both  defendants  refer  to  said  Act  as  authority  for  all  their 
acts  in  the  past  and  contemplated  action  in  the  future. 

The  Honorable  James  M.  Clark,  the  Chancellor  of  the 
Circuit  embracing  Sumter  county,  being  a  member  of  the  Board 
of  Public  Education  for  the  city  of  Americus,  the  application 
for  the  writs  of  injunction  and  prohibition,  after  due  notice^ 
came  on  to  be  heard  before  Chancellor  Hill,  of  the  Macon 
Circuit,  on  June  28th,  1873.  He  ordered  that  the  writs  of 
iujunction  and  prohibition  both  issue,  as  prayed  for.  To  this 
ruling,  the  defendants  excepted. 

C.  T.  GooDE ;  N.  A.  Smith,  for  plaintifis  in  error. 

W.  A.  Hawkins,  for  defendants. 

Trippe,  Judge. 

1.  The  Constitution  of  the  State  declares  that  "  the  General 
Assembly  *  *  *  shall  provide  a  thorough  system  of  gen- 
eral education,  to  be  forever  free  to  all  children  of  the  State, 
the  expense  of  which  shall  be  provided  for  by  taxation,  or 
otherwise:"  Article  VI.  paragraph  1.  The  third  paragraph 
of  the  same  Article,  afler  setting  apart  certain  taxes  and  funds 
therein  specified  for  the  support  of  common  schools,  provider 
further :  ''And  if  the  provision  herein  made  shall  at  any  timc^ 
prove  insufficient,  the  General  Assembly  shall  liave  power 
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levy  such  general  tax  upon  the  property  of  the  State  as  may 
be  necessary  for  the  support  of  said  school  system."  The 
27th  and  28th  paragraphs  of  Article  I.  are  as  follows :  "  The 
power  of  taxation  over  the  whole  State  shall  be  exercised'  by 
the  General  Assembly  only  to  raise  revenue  for  the  support  of 
government,  to  pay  the  public  debt,  to  provide  a  general  school 
fund,  for  common  defense,  and  for  public  improvement;  and 
taxation  on  property  shall  be  ad  valorem  only,  and  uniform 
on  all  species  of  property  taxed.  The  General  Assembly  may 
grant  the  power  of  taxation  to  the  county  authorities  and  mu- 
nicipal corporations,  to  be  exercised  within  their  several  terri- 
torial limits."  The  argument  against  the  power  of  the  Leg- 
islature to  confer  authority  on  counties  and  municipal  corpo- 
rations to  levy  taxes  for  free  school  purposes  is  about  this : 
That  the  purposes  for  which  the  local  authorities  can  be  au- 
thorized to  tax,  cannot  go  beyond  those  for  which  the  Legis- 
lature is,  by  the  Constitution,  empowered  to  levy  taxes ;  that, 
as  the  General  Assembly  has  the  power  of  taxation  to  support 
the  government,  to  pay  the  public  debt,  and  for  public  im- 
provements, so  they  may  grant  the  power  to  local  authorities 
to  levy  taxes  for  the  support  of  the  local  government,  to  pay 
its  debt,  and  for  its  public  improvements ;  but  that  the  other 
two  objects  for  which  the  power  of  taxation  is  given  to  the 
Greneral  Assembly,  to-wit:  to  provide  a  general  school  fund 
and  for  common  defense,  do  not  in  any  way  appertain  to  the 
duties  of  the  local  governments.  Granting  that  the  measure 
of  the  power  which  may  be  conferred  on  the  local  govern- 
ments, as  generally  stated  above,  is  correct,  the  conclusion  is 
not  logical,  nor  does  it  follow  from  any  rule  given  for  the  con- 
struction of  statutes  or  the  Constitution.  The  real  point  in 
it  might  be  well  made  to  the  framers  of  a  Constitution,  or  to 
the  law-giver  whilst  enacting  the  statute.  It  may  be  a  ques- 
tion of  policy  whether  such  power  should  be  conferred  on  the 
General  Assembly ;  or,  if  conferred,  w^hether  it  should  be  ex- 
ercised by  granting  it  to  the  county  or  municipal  governments. 
The  power  of  taxation  in  the  Legislature  to  provide  a  general 
school  fond,  is  not  for  a  purpose  of  a  general  or  State  charac- 
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ter  any  more  than  the  other  three  which  have  been  specified, 
to-wit :  to  support  the  government,  to  pay  the  public  debt, 
and  for  public  improvements.  They  mean  the  government, 
the  public  debt,  and  public  improvements  of  the  State.  If, 
from  those  two  provisions  in  the  Constitution,  it  be  conceded, 
and  no  one  denies  it,  that  the  power  of  taxation  can  be  granted 
to  local  governments  for  such  purposes  as  supporting  them- 
selves, paying  their  debts  and  making  public  improvements, 
the  same  rule  of  construction  could  not  inhibit  the  grant  to 
tax  themselves  for  their  public  schools,  especially  when  that 
would  be  in  aid  of  the  declared  policy  of  the  State,  as  ex- 
pressed in  its  organic  law. 

2.  We  can  see  no  reason  why  a  board  of  education  may  not 
be  appointed  by  the  Legislature  within  the  limits  of  the  local 
government,  with  power  to  use  and  appropriate  the  school 
funds  thus  raised,  in  connection  with  what  may  be  derived 
from  the  general  fund  provided  by  the  State,  and  with  the 
further  power  to  superintend  and  control  the  schools  thus  es- 
tablished. Such  a  board  would  be  but  agents  of  the  State, 
and  subject  to  its  control,  at  least  so  far  as  what  may  be  re- 
ceived from  the  State  school  fund.  The  fact  that  such  a 
board  may  be  created  a  body  corporate  in  the  Act  appointing 
it,  does  not  affect  its  right  to  exercise  the  authority  given  to 
it  as  a  board  of  education. 

3.  The  18th  section  of  the  Act  of  February  22d,  1873,  en- 
titled "An  Act  to  amend  and  revise  the  several  Acts  granting 
corporate  authority  to  the  city  of  Americus,"  etc.,  is  inconsist- 
ent with  the  3d  section  of  the  Act  of  February  13th,  1873,  en- 
titled "An  Act  to  establish  a  permanent  Board  of  Education 
for  the  city  of  Americus/'  etc.,  in  so  far  as  the  latter  Act  pro- 
vides for  levying  a  tax.  The  18th  section  of  the  first  men- 
tioned Act  IB,  "that  said  Mayor  and  City  Council,  or  a  ma- 
jority of  them,  shall  have  full  power  and  authority  to  levy 
and  collect  a  tax  on  all  real  or  personal  property  within  said 
city  of  one  per  cent.,  as  a  public  school  fund,  to  be  used  at 
their  discretion."  The  3d  section  of  the  last  redted  Act  pro- 
vides "that  the  Mayor  and  City  Council  of  Americus  shall 
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have  power  and  authority  to  impose  and  oollect  the  requisite 
taxes,  and  are  hereby  authorized  to  issue  and  negotiate  the 
requisite  bonds,  or  otherwise  engage  the  credit  and  apply  the 
services  of  the  city  to  raise  such  revenue  for  the  establishment 
and  maintenance  of  such  public  schools  as  may  be  established 
by  said  Board  of  Education,  and  as  may  be  required  of  them 
for  said  purpose.  If  this  last  section  was  intended,  as  it  seems 
to  have  been,  and  as  is  claimed  for  it,  to  give  authority  to  the 
Board  of  Education  to  order  the  city  authorities  to  levy  and 
collect  a  tax  to  be  appropriated  as  they  might  direct,  then  the 
18th  section  of  the  Act  of  February  22d  is  in  conflict  with 
it  That  section  gives  the  power  to  the  Mayor  and  Council 
to  levy  and  collect  a  tax  and  use  it  at  their  discretion. 
There  is  no  restriction  on  their  authority,  no  subjection  of 
them  to  the  control  of  any  other  tribunal.  The  only  limita* 
tions  are,  that  the  tax  must  be  for  a  public  school  fund,  and 
must  not  exceed  one  per  cent.  The  two  Acts  certainly  were 
not  intended  the  one  to  authorize  the  Mayor  and  Council  to 
levy  and  use  one  tax  at  their  discretion,  and  the  other  that 
they  should  be  compelled  to  levy  another  tax  at  the  command 
of  the  Board  of  Educf  tion,  and  that  the  latter  tax  should  be 
subject  to  its  control  and  direction.  The  Act  of  February 
22d  gives  the  jiower  to  the  Mayor  and  Council  untrammeled 
by  any  superior  authority  over  them,  and  having  been  passed 
afler  the  other,  abrogates  the  former  to  the  extent  of  such 
conflict, 

4*  But  the  3d  section,  and  some  other  provisions  of  the 
Act  of  February  13th,  are  obnoxious  to  a  still  more  serious 
objection.  Paragraph  5,  section  4  of  the  third  Article  of 
the  Constitution  declares :  '^  Nor  shall  any  law  or  ordinance 
pass  which  refers  to  more  than  one  subject  matter,  or  contains 
matter  diflerent  from  what  is  expressed  in  the  title  thereof.'^ 
The  title  is,  '^An  Act  to  establish  a  permanent  Board  of  Edu- 
cation for  the  city  of  Americus  and  to  incorporate  the  same, 
and  for  other  purposes.''  One  subject  matter,  and  the  great 
ot^ect  of  the  Act,  is  to  create  a  local  board  of  education  for 
the  city  and  to  give  it  authority  to  establish,  regulate  and  su- 
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perintend  the  public  schocls,  and  to  moeive  the  portion  of  die 
general  State  fund  coming  to  said  scbods.  Another  satgect 
matter  is  the  grant  of  power  to  the  Mayor  and  Coancil  of  ibe 
city  to  levy  taxes  and  iasae  city  bonds,  and  ihrtfaeTy  tbe  ex- 
emption of  the  citizens  of  the  city  from  county  taxation  for 
public  schools. 

In  PtaOiro  A  Kendall  d  al,  vs.  Orr,  12  Georgia  36,  it  was 
held  that  tbe  5th  section  of  the  Act  of  1809,  entitled  ''An  Act 
to  authorize  the  clerks  of  the  Courts  of  Ordinary,  sherifls, 
coroners  and  surveyors  to  hold  their  office  during  the  inter- 
vention between  tbe  election  and  commissioning  of  their  suc- 
cessors, and  to  regulate  the  transfer  of  papers  and  maney," 
was  variant  from  the  title  and  void.  The  5th  section  made 
it  the  duty  of  the  offioeis  elected  to  apply  to  the  Executive 
£>r  their  commissions  within  twenty  days  after  their  election. 

In  The  JxuticeSj  etc.,  ts.  Hunt  et  oL,  29  Georffia^  158, 
Stephens,  Judge,  makes  a  strong  ailment  illustrating  this 
point.    The  title  of  tbe  Act  was  ^'An  Act  to  appoint  county 
treasurers  and  define  their  duties.''    A  section  in  the  Act  gave 
the  Justices  of  the  Inferior  Court  power  to  issue  executi<His 
against  de&ulting  treasurers.    Thoogft  the  judgment  of  the 
Court  was  put  on  another  ground,  the  Judge  pronouncing  the 
opinion  gave  it  as  his  decided  conviction  that  the  section  re- 
ferred to  was  unconstitntionaly  because  it  was  a  total  departure 
from  the  caption  of  the  Act.    He  said, ''  to  issue  an  execution 
against  them  (the  treasurers)  is  a  totally  different  thing  from 
appointing  them  or  defining  their  duties."     With  equal  fbroe 
may  it  be  said  that  the  power  given  to  the  Mayor  and  Council 
of  Americus  to  levy  a  tax  and  issne  bonds,  and  the  exemption 
of  tbe  citizens  of  the  dty  from  county  taxation,  are  totally 
different  things  from  creating  an  independent  Board  of  Edu- 
cation, and  defining  its  powers  as  snch  a  board.    So  in  San^ 
ders  V8.  The  Town  Cbmndssioners  of  BvUery  30  Greorgic^  679, 
it  was  decided  that  a  statute,  ander  the  title  of  ''An  Act  to  r^u- 
late  the  rates  of  tavern  licenses  in  this  State,"  could  not,  in  the 
body  of  the  Act,  confer  a  power  to  grant  the  license,  for   it 
would  be  variant  from  tbe  title. 
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We  are  aware  of  what  has  been  held  to  be  the  effect  of  the 
words,  "  and  for  otlier  purposes,"  in  the  title  of  an  Act :  3Iar'' 
tin  V8  Broadly  6  Georgia^  21,  and  as  recognized  in  the  case  in 
12  Georgia,  supra.  But  it  will  be  recollected  that  those  cases 
were  decided  before  the  Constitution  of  1868  went  into  opera- 
tion, and  also  before  the  adoption  of  the  Constitution  of  1861. 
The  Constitution  of  1861,  for  the  first  time,  contained  the 
provision  as  it  now  stands  in  the  present  Constitution.  The 
clause  in  the  old  Constitution,  under  which  these  decisions 
were  made,  simply  prohibited  any  Act  from  containing  matter 
different  from  what  is  expressed  in  the  title  thereof.  With 
the  prohibition  going  only  to  that  extent,  it  might  be  correctly 
said  that  when  the  title  contained  the  broad  words,  "and  for 
other  purposes,"  it  made  itself  so  comprehensive  as  that  noth- 
ing in  the  body  of  the  Act  could  be  different  from  the  title. 
And,  accordingly,  it  was  held,  and  so  practiced  by  the  Legis- 
lature, that  those  words  gave  an  unlimited  capacity  to  the 
body  of  the  Act. 

But  the  evil  of  such  a  practice  was  seen,  although  it  has 
been  so  often  said  that  those  words  were  sufficient  to  call  the 
attention  of  members  of  the  Legislature,  on  the  passage  of 
bills,  to  the  necessity  of  looking  to  all  the  enacting  clauses,  as 
the  title  gave  notice  that  the  object  of  th^  Act  was  not  fully 
given  in  the  caption.  To  remedy  what  was  believed  to  be 
pernicious,  even  with  those  words  of  notice,  the  constitutional 
prohibition  has  been  enlarged  so  as  to  inhibit  the  passing  of 
"  any  law  which  refers  to  more  than  one  subject  matter,  or  con- 
tains matter  different  from  what  is  expressed  in  the  title 
thereof,"  Does  not  this  close  the  door  against  any  force  or 
effect  being  given  to  the  words,  "for  other  purposes?"  If 
those  words  were  once  necessary  to  permit  the  introduction  of 
matter  in  the  bill,  different  from  what  was  embraced  in  the 
other  portion  of  the  title,  would  not  that  very  thing  show  now 
that  the  bill  would  thereby  become  obnoxious  to  the  other 
clause  prohibiting  more  than  one  subject  matter  ?  The  neces- 
sity of  such  words,  under  the  provision  as  it  formerly  stood; 
to  prevent  the  bill  from  containing  matter  different  from  the 
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titley  ooald  only  arise  because  sadi  matter  is  somethii^  differ- 
ent fix>m  what  had  already  been  expressed.  It  shows  diat 
something  more  than  one  sniject  matter  is  intended.  If  so, 
although  it  was  allowed  under  the  clause  as  it  was  fonncrlj, 
it  cannot  now  be  done.  The  expression  of  both  or  nttny 
matters  in  the  title,  whereby  the  bill  might  be  relieved  firooi 
any  conflict  with  the  last  branch  of  the  dause,  would  pbuolf 
exhibit  its  direct  antagiuiism  to  the  first. 

5.  Our  conclusion  is,  that  the  Board  of  Education,  created 
by  the  Act  of  February  13th,  has  no  authority  of  law  to  re- 
quire the  Mayor  and  City  Council  of  Americus  to  levy  and 
collect  a  tax,  as  is  provided  by  said  Act.  Nor  can  said  Mayor 
and  Council  exercise  such  power  for  school  purposes  exc^t  by 
virtue  of  the  Act  of  February  22d.  If  such  tax  be  collected, 
it  may  be  used  by  the  Mayor  and  Council,  at  their  discretion, 
fi»r  the  purposes  for  which  it  was  levied. 

The  judgment  of  the  Court  below  is  affirmed,  with  modi- 
fication accordingly. 


Jambs  P.  Simmons,  plaintiff  in  error,  vs.  Axdbew  J.  Shaf- 

FEB,  defendant  in  error. 

1.  Where,  for  a  Talaable  considenUion,  the  defendant  corenanted  to  pej 
to  the  plaintiflT  whatever  amoant  he  might  recover  in  a  sait  then  pend- 
ing against  R.,  on  a  note  dated  in  March,  1862,  and  dae  tweWe  montki 
after  date,  for  $8,600  OQ,  besides  interest,  and  at  the  September  terta 
of  the  Court,  1866,  a  jadgment  was  rendered  in  said  suit  for  $1^990  ZA 
with  interest  and  costs,  and  at  the  March  term,  1871,  nnder  the  pro- 
visions of  the  Belief  Act  of  1868,  said  judgment  was  redaced  by  the 
verdict  of  a  jarj  to  the  sum  of  $700  00,  upon  which  last  verdict  no 
jadgment  appears  to  have  been  entered,  it  was  error  in  the  Genxt  to 
direct  the  jury  to  find  for  the  plaintiff  the  amoant  last  aforesaid. 

2.  The  legal  presumption,  from  the  absence  of  a  jadgment  on  the  second 
verdict,  is  that  it  was  arrested,  or  a  new  trial  granted  or  some  other 
valid  legal  reason  existed  why  none  was  rendered. 

8.  This  Court  can  only  consider  such  evidence  as  was  offered  by  the 
parties  in  the  Court  below  and  the  l^gal  effect  of  the  same. 
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Covenant.  Verdict,  Judgment.  Presumption.  Evidence. 
Practice  in  the  Supreme  Court.  Before  Judge  Rice.  Gwin- 
nett Superior  Court,    March  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision, 

James  P,  Simhons,  for  plaintiff  in  error. 

J.  N.  Glenn;  Clark  &  Pace,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  covenant  brought  bj  the  plaintiff 
against  the  defendant,  to  recover  the  amount  of  a  judgment 
against  one  Russell,  which  the  defendant  covenanted  he  would 
pay  in  consideration  that  a  certain  injunction  then  pending 
against  him  at  the  suit  of  the  plaintiff  should  be  dissolved, 
that  is  to  saj,  the  defendant  covenanted  that  he  would  pay  to 
the  plaintiff  whatever  amount  might  be  finally  recovered 
gainst  said  Russell  in  a  suit  then  pending  on  the  common  law 
side  of  the  Court  in  favor  of  the  plaintiff  against  said  Russell 
d  al.,  on  a  note  dated  in  March,  1862,  due  twelve  months 
after  date,  for  the  sum  of  $3,500  00,  besides  interest.  It  ap- 
pears from  the  record  before  us,  that  on  a  trial  had  on  the 
note  at  the  September  term  of  the  Court  in  1866,  the  jury 
scaled  or  reduced  the  plaintiff's  debt  against  Russell,  and 
found  a  verdict  in  favor  of  the  plaintiff  for  only  the  sum  of 
$1,999  38,  with  interest  and  cost,  upon  which  verdict  a  judg- 
ment was  regularly  entered  and  signed.  Subsequently,  at  the 
March  term,  1871,  of  the.  Court,  the  defendant  made  a  mo- 
tion to  have  the  judgment  rendered  in  1866  opened  and  re- 
duced, under  the  Relief  Act,  and  upon  the  trial  of  that  motion 
the  jury  found  a  verdict  reducing  the  plaintiff's  judgment 
against  Russell  to  the  sum  of  $700  00.  Upon  this  last  ver- 
dict no  judgment  appears  to  have  been  entered.  Whether  the 
judgment  was  arrested,  or  whether  there  was  a  motion  made 
and  pending  for  a  new  trial,  does  not  affirmatively  appear  on 
the  fitoe  of  the  record  offered  in  evidence  by  the  plaintiff. 
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The  Court  held  and  directed  that  a  verdict  shoald  be  ren- 
dered in  favor  of  the  plaintiff  against  the  defendant  for  only 
the  sam  of  $700  00^  the  amount  found  by  the  last  verdict, 
instead  of  the  snm  of  Sl^^^d  38^  the  amount  of  the  judgment. 
It  was  contended  on  the  argument  that  inasmnch  as  it  appears 
from  other  portions  of  the  record  (not  offered  in  evidence  by 
the  plaintiff  at  the  trial,)  that  there  is  now  a  motion  for  a  new 
trial  pending  in  the  Court  below  from  the  finding  of  the 
$700  00  verdict,  that  thb  Court  should  consider  that  &ct  in 
this  motion  for  a  new  trial  in  the  Court  below,  which  was 
overruled  there,  and  which  is  assigned  for  error  here.  We 
can  only  consider  such  evidence  as  was  offered  by  the  plaintiff 
in  the  Court  below,  and  the  l^al  effect  of  that  evidence.  The 
defendant  introduced  no  evidence  at  the  trial.  What  is  the 
l^al  effect  of  the  evidence  contained  in  the  record  offered  by 
the  plaintiff?  That  record  shows  a  verdict  and  judgment 
thereon  against  Russell  in  fiivor  of  the  plaintiff  for  the  sum  of 
$1,999  38 ;  that  record  also  shows  a  verdict  of  the  jury  ren* 
ducing  the  amount  of  that  judgment  to  $700  00,  but  there  is 
no  judgment  of  the  Court  upon  that  verdict,  and  the  legal 
presumption  is  that  the  judgment  was  arrested,  or  a  new  trial 
was  granted,  or  some  other  valid  legal  reason  existed  why  a 
judgment  was  not  rendered  upon  that  verdict,  and  especially 
is  this  so  under  the  provisions  of  the  second  section  of  the 
Belief  Act  of  1868,  which  declares  that  the  judgment  ren- 
dered under  the  provisions  of  that  Act  shall  supersede  the 
prior  judgment.  There  was  no  judgment  of  the  Court  con- 
tained in  the  record  offered  in  evidence  by  the  plaintiff  which 
superseded  the  judgment  obtained  by  the  plaintiff  against 
Bussell,  in  1866,  for  the  sum  of  $1,999  38,  and  the  Court 
erred  in  holding  and  deciding  that  the  judgment  obtained  in 
1866  had  been  reduced  or  superseded  according  to  the  evi- 
dence before  it 
Let  the  judgment  of  the  Court  below  be  reversed. 
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Nanc?y  Dorset,  plaintiff  in  error,  vs.  Irby  D.  Simmons  et 

al.,  defendants  in  error. 

1.  A  legatee  or  the  porchaser  of  a  distribative  share  in  an  estate  may,  in 
equity,  set  off  the  same  against  a  judgment  in  favor  of  the  executor 
against  such  legatee  or  owner  of  such  share,  where  no  special  reason 
exists  for  the  collection  of  the  judgment  by  the  executor. 

2.  The  claim  set  up  by  the  executor  in  this  case  for  counsel  fees  and 
cost  paid  under  the  circumstances  proven,  and  when  there  was  enough 
money  in  hand  at  the  time  (1863)  to  pay  the  same,  and  which  was  af- 
terwards funded  by  the  executor  in  Confederate  bonds  and  lost,  is  not 
a  sufficient  reason. 

8.  One  of  the  shares  in  the  estate,  proposed  to  be  set  off,  or  allowed 
against  the  judgments,  belongs  to  complainant  by  survivorship,  and 
she  is  not  affected  by  a  previous  bill  filed  by  her  husband  (now  de- 
ceased) for  the  same  purpose  as  this,  and  dismissed  by  him.  And 
though  the  judgments  sought  to  be  enjoiued  were  obtained  against  her 
husband,  yet  as  they  are  levied  on  property  belonging  to  complainant 
and  would,  if  collected,  be  assets  to  which  her  legacy  would  attach, 
she  has  not  lost  her  right  to  be  heard. 

4.  The  facts  shown  at  the  hearing  for  an  injunction,  entitle  complainant 
to  have  the  collection  of  the  judgments  stayed  until  her  rights  can  be 
determined  at  the  final  trial. 

Injunction.  Administrators  and  executors.  Legacy.  Judg- 
ment. Before  Judge  Hall.  Spalding  County.  At  Cham- 
bers.    August  23d,  1873. 

Nancy  Dorsey  filed  her  bill  against  Irby  D.  Simmons,  and 
Robert  S.  Connell,  sheriff,  making  substantially  the  following 
case : 

She  IS  the  daughter  of  Polly  Johnson,  who  was  daughter  of 
Charles  Simmons,  late  of  Oglethorpe  county,  who  departed 
this  life  in  the  year  1847,  testate,  bequeathing  all  of  his 
property  to  his  wife,  and  at  her  death  to  be  equally  divided 
among  his  five  children.  Abram  Simmons  qualified  as  ex- 
ecutor in  December,  1847,  and  took  possession  of  all  the  es- 
tate of  said  deceased.  Polly  Johiison,  mother  of  complainant, 
died  in  the  year  1856,  and  Nancy  Simmons,  life  tenant  under 
the  will,  died  in  the  fall  of  1862.  Abram  Simmon.**,  execu- 
tor, then  sold  the  land  and  perbhable  property  of  his  deceased 
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father  for  about  $1,700  00,  and  there  being  no  debts,  and  but 
few  expenses,  at  least  $1,500  00  remained  in  his  hands  for 
distribution  among  the  five  legatees,  one-fifth  of  which,  $300, 
became  the  absolute  property  of  the  six  surviving  children  of 
Polly  Johnson. 

Abram  Simmons,  the  executor,  managed  and  controlled  the 
large  estate  of  Charles  Simmons,  from  1849  to  1882,  during 
the  widowhood  of  the  life  tenant,  with  no  expenses  except  the 
maintenance  of  a  decrepid  old  lady.     He  reported  no  in- 
come, nor   the  sale  of  the    lands.     In  December,   1862, 
he  applied  to  the  Ordinary  of  Oglethorpe  county  and  ob- 
tained the  appointment  of  three  commissioners  to  appraise 
and  divide  the  negroes  of  said  estate  in  kind.     The  division 
was  made  in  January,  1863,  and  four  negroes  were  set  apart 
for  the  heirs  of  Polly  Johnson.     They  were  taken  possession 
of  by  Abram  Simmons,  who  was  appointed  as  trustee  for 
Polly  Johnson  in  the  will  of  said  Charles  Simmons.    This 
distribution  was  final  and  conclusive,  and   the  negroes  set 
apart  for  each  of  the  other  legatees  were  delivered  to  them ; 
but  Abram  Simmons  hired  out  the  negroes  set  apart  for  the 
heirs  of  Polly  Johnson  in  January,  1863,  when   John  8. 
Dorsey,  husband    of  complainant,   William    Johnson,  her 
brother,  and  Joshua  Moore,  who  married  tlie  sister  of  com- 
plainant, hired  said  four  negroes,  John  S.  Dorsey  taking  two, 
and  giving  his  note,  payable  to  said  Abram  as  executor,  for 
$13  00,  with   William  Johnson   as  security,  said  Williani 
Johnson  taking  one  negro  and  giving  his  note,  with  John  S. 
Dorsey  as  security,  for  ^35  00;  Joshua  Moore  taking  one 
n^ro  and  giving  his  note,  with  John  S.  Dorsey  as  security, 
for   $40  00.      Said  Johnson,  in    his    own  right,  and  said 
Dorsey  and  Moore,  in  right  of  their  wives,  were  each  entitled 
to  one-seventh  of  the  legacy  going  to  Polly  Johnson,  which 
was,  including  cash  from  sale  of  land  and  personal  property, 
and  the  hire  of  negroes,  represented  by  said  notes,  about 
$400  00,  or  $57  00  to  each,  which  should  have  been  paid 
to  them  at  that  time,  but  said  Abram  Simmons  fmudolently 
refused  and  neglected  to  settle  with  them. 
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Abram  SimmoDS  died  in  1864,  and  Irbj  D.  Simmons,  of 
Spalding  ooanty,  qualified  as  his  administrator  and  took  poe* 
session  of  said  notes,  and  having  enmity  against  Dorsey  and 
his  8ODS9  did,  to  annoy,  etc.,  in  April,  1866,  commence  suit 
on  all  of  said  notes  against  said  Dorsey  only,  in  the  Justice 
Court  of  the  one  thousand  and  sixty-ninth  district,  Spalding 
county,  when  Dorsey,  Moore  and  Johnson  filed  a  bill  and  ob- 
tained an  injunction  restraining  said  suits.  Said  Irby  D.  an- 
swered said  bill,  admitted  all  the  allegations,  but  set  up  some 
pretext  in  avoidance.  Said  bill  continued  in  Court  until 
February,  1868,  when  Dorsey  was,  by  reason  of  his  feeble 
health  and  old  age,  incapable  of  giving  it  attention,  and  it 
was  dismissed,  and  soon  thereafter  said  Irby  D.  procured 
Judgments  to  be  entered  on  said  notes,  making  no  effort  what- 
ever to  obtain  judgments  against  said  Moore  and  Johnson, 
although  principals,  and  residents  of  Fayette  and  Coweta 
countiA,  and  able  to  pay  the  same,  thus  increasing  the  risk  of 
Dorsey  as  security.  There  has  been  no  representation  on  the 
estate  of  Charles  Simmons  since  the  death  of  said  Abram,  and 
no  representation  has  ever  been  obtained  on  the  estate  of 
Polly  Johnson.  Irby  D.  Simmons  has  no  right,  title  or  in- 
terest in  either  of  said  notes  or  the  judgments  obtained  thereon, 
no  right  to  sue  or  collect  the  same ;  still  he  is,  to  the  great 
injury  of  complainant,  fraudulently  seeking  to  sell  certain 
lands  conveyed  to  her  as  a  homestead  in  lieu  of  dower  by  her 
husband  in  1866,  before  any  judgment  had  been  obtained 
against  him,  having  had  said  Ji.  fas.  levied  on  ninety-eight 
acres  of  her  land.  John  S.  Dorsey  died  in  June,  1869, 
leaving  some  personal  property,  having  deeded  to  complain- 
ant three  hundred  acres  of  land  in  1866  in  lieu  of  dower, 
said  lands  levied  on  being  the  most  valuable  portion  thereof. 
One  Heronton  has  the  whole  of  said  lands  levied  on  to  satisfy 
a  judgment  against  said  Dorsey,  obtained  November,  1866, 
for  about  $900  00.  Peter  Hindsmau  is  claiming  payment  of 
a  large  debt  against  said  Dorsey,  which  will  destroy  her  life 
estate  under  said  deed,  and  if  allowed  to  sell,  will  deprive  her 
of  dower. 
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Complainant  charges  that  defendant  is  using  the  patrimony 
of  her  ancestors  to  deprive  her  of  her  home  in  her  old  age, 
and  prays  that  he  may  be  perpetually  enjoined  from  enforcing 
the  collection  of  said  fi.  fas.^  that  they  may  be  declared  null 
and  void ;  also,  that  commissioners  may  be  appointed  to  lay 
off  and  assign  her  dower  and  a  sufficiency  of  household  and 
kitchen  furniture;  that  said  Simmons  may  account  to  her  for 
her  distributive  share  of  her  mother's  legacy  which  went  into 
the  hands  of  said  Abram  Simmons,  and  that  the  portions  of 
Joshua  Moore,  William  Johnson,  and  the  shares  bought  by 
said  Dorsey,  and  also  the  share  bought  by  said  Moore,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  said  fi.  f<i6»^  may 
be  applied  to  the  extinguishment  of  the  same ;  that  the  writ 
of  subpoena  may  issue. 

The  affidavit  of  Joshua  Moore,  in  support  of  the  bill,  was, 
in  substance,  as  follows :  Has  resided  in  Coweta  county  for 
forty-six  years ;  is  now,  and  has  been  all  that  time,  fi^y  able 
and  willing  to  pay  his  debts,  and  if  Irby  D.  Simmons  had 
obtained  judgment  on  the  $40  00  note,  property  could  have 
been  found  of  his  to  pay  said  debt;  thirty-four  years  ago  he 
married  Elizabeth,  daughter  of  Polly  Johnson,  and  grand- 
daughter of  Charles  Simnions,  who  died  in  1847;  Abram 
Simmons  qualified  as  his  executor ;  said  Abram  resided  on  the 
fiirm  with  the  widow  for  several  years  and  superintended  said 
farm,  which  consisted  of  about  four  hundred  acres,  two  hun- 
dred of  which  was  cleared ;  he,  as  executor,  worked  from  eight 
to  twenty  good  hands,  made  large  crops  of  corn  and  cotton ; 
the  cotton  was  sold  and  most  of  the  proceeds  were  converted 
to  his  own  use;  did  not  account  to  legatees  for  any  profits  on 
the  farm.  He  furnished  the  widow  with  a  scanty  living,  as 
he  knows  from  having  visited  her ;  he  dealt  out  provisions  to 
said  widow  in  small  allowances,  measuring  it  as  if  for  ser- 
vants. During  the  time  said  Abram  controlled  said  estate, 
four,  and  sometimes  six,  valuable  negro  men  were  hired  out 
annually  for  $150  00  to  $200  00,  they  being  mechanics  and 
railroad  hands ;  he  never  accounted  for  any  portion  of  said 
hire  in  his  returns,  and  deponent  is  well  satisfied,  from  his 
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own  observation,  that  very  little,  if  any,  was  paid  over  to  or 
for  the  widow,  and,  after  inquiry,  he  could  not  asoertain  that 
any  of  this  money  bad  been  applied  to  the  payment  of  debts. 
Deponent  and  John  S.  Dorsey  were  present  at  the  distribu- 
tion of  the  slaves  of  said  estate,  and  he  knows,  of  his  own 
knowledge,  that  Abram  Simmons  claimed  to  represent  the 
children  of  Polly  Johnson,  as  trustee,  appointed  in  the  will. 
Only  deponent,  Dorsey,  and  William  Johnson,  of  Polly  John- 
son's heirs,  were  present.    Polly  Johnson  died  two  or  three 
years  before  her  mother,  leaving  living  nine  children — four, 
to-wit:  Solomon,  Luke,  Isabell  and  Travis  died  before  Nancy 
Simmons,  without  any  wife,  husband  or  children,  leaving 
only  five  heirs  of  Polly  Johnson  to  participate  in  said  legacy, 
to-wit:  Nancy  Dorsey,  Elizabeth  Moore,  Charles  and  Wil- 
liam Johnson,  and  John  Johnson,  who  has  since  died,  leaving 
two  children,  who  are  also  dead  as  deponent  is  informed.    John 
S.  Dorsey  bought  and  paid  for  the  share  of  Charles  Johnson 
in  this  estate,  and  deponent  bought  and  paid  William  John- 
son for  his  interest  in  said  estate,  and  deponent  believes  that  he 
and  Mrs.  Nancy  Dorsey,  by  inheritance  and  purchase,  are  en- 
titled to  all  of  the  estate  o{  Polly  Johnson.     Deponent  bought 
tiie  land  of  Charles  Simmons'  estate  when  sold  by  said  Abram, 
in  February,  1863,  at  the  price  of  $950,00,  and  paid  for  it  in 
cash.     The  corn,  cotton  and  other  produce  of  the  &rm  for 
1862,  was  sold  by  said  Abram,  and  the  proceeds  never  accoun- 
ted for,  so  far  as  he  can  learn.     At  the  division  of  the  negroes 
some  $30,00  was  assessed  against  the  lot  assigned  to  the  heirs 
of  Folly  Johnson,  which  sum  was  paid  by  deponent  and 
Dorsey,  in  cash.    Deponent,  Dorsey  and  William  Johnson 
urged  said  Abram  to  pay  to  them  their  shares  of  said  estate 
at  the  time  the  negroes  were  divided,  which  he  refused  to  do. 
Deponent,  having  bought  the  interest  of  William  Johnson, 
took  possession  of  the  n^o  hired  by  him  and  carried  him  and 
the  one  hired  by  deponent  to  Coweta  county.    No  effort  was 
ever  made  to  recover  said  n^roes  from  deponent,  and  no  de- 
mand was  ever  made  for  payment  of  notes  given  for  hire,  and 
if  it  had  been  demanded,  payment  would  have  been  refused^ 

You  XLIX.  16. 
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because  one-fifth  of  said  n^roes  belong  to  him  in  right  of  his 
wiie^  and  be  bought  another  fifth  firom  William  Johnson,  and 
there  was  an  agreement  by  which  deponent  was  to  keep  these 
two  negroes  and  settle  with  John  Johnson's  heirs,  and  Dor- 
sej  was  to  keep  his  two  n^roes  and  settle  with  Charles  John- 
son, which  he  did  by  paying  him  for  his  entire  share.    De- 
ponent further  states  from  his  best  information  acquired  hj 
inquiry  at  the  time  of  distribution,  no  payment  was  made  to 
any  of  the  heirs  of  Polly  Johnson.     Deponent,  Dorsey,  and 
William  Johnson  also  insisted  on  being  allowed  to  take  ne- 
groes and  settle  with  other  heirs  of  Polly  Johnson,  and  offered 
to  give  receipts  or  bonds  to  save  said  Abram  harmless,  still  he 
refused,  but  proceeded  to  hire  out  said  negroes,  when  deponent 
hired  one  at  (40,00,  William  Johnson  one  at  $35,00,  Dorsey 
hired  two,  both  small  and  young,  for  about  $12,00  or  $15,00. 
Notes  were  given  bearing  date  in  January,  1863,  for  respec- 
tive amounts,  payable  to  Abram  Simmons,  executor,  Dorsey 
signing  as  security  for  deponent  and  Johnson,  and  Johnson 
signing  as  security  for  Dorsey.     Dorsey  brought  his  two  ne- 
groes to  Spalding,  and  some  time  in  the  fall  of  1863  said 
Abram  Simmons  proceeded  by  possessory  warrant  to  obtain 
possession  of  said  n^roes,  but  the  Court  held  that  Dorsey 
was  entitled  to  the  same.    Deponent  fiirther  states  firom  his 
best  information  acquired  by  strict  inquiry  at  time  of  distri- 
bution, and  from  his  own  knowledge,  that  the  heirs  of  Polly 
Johnson  would,  on  a  full  accounting  for  all  the  assets  which 
went  into  the  hands  of  said  Abram,  be  entitled  to  some 
$2,000  00  or  $3,500  00,  besides  the  negroes.     Deponent,  Dor- 
sey, and  William  Johnson  demanded  their  shares  in  the  same, 
and  could  not  get  them.     Deponent  does  not  believe  that  any 
of  the  heirs  of  Polly  Johnson  ever  received  anything  from 
said  Abram.    Never  heard  of  any  of  the  heirs  of  Polly  John- 
son being  notified  to  come  and  get  their  portion ;  he  never 
had  any  such  notice.    Neither  deponent,  Dorsey,  or  William 
Johnson  could  get  any  money  from  said  Abram,  althoogh 
they  demanded  it     Deponent  made  every  possible  effort  to 
obtain  the  portion  he  owned  at  the  time  the  land  was  sold^ 
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and  tsaid  Abram  peremptorily  refused  to  pay.  Never  has 
been  sued  on  his  note,  and  never  knew  of  the  bill  filed  in 
bis  name  in  Spalding;  if  he  had  been  fully  informed  of  its 
tenor  he  would  have  pushed  forward  with  all  energy,  and 
sought  in  that  to  have  obtained  a  judgment  for  a  large  bal- 
ance due  him  after  deducting  said  note. 

The  defendant  demurred,  pleaded  and  answered,  as  follows : 

1st.  Demurs  because  all  the  equities)  in  the  bill  have  been 
passed  on  and  adjudged,  as  shown  by  bill,  and  complainant 
has  had  her  day  in  Court  and  should  have  objected  to  the 
claim  going  into  judgment. 

2d.  No  equity  in  the  bill. 

Pleads  that  all  the  matters  in  complainant's  bill  have  been 
adjudicated,  in  this,  that  suit  was  brought  on  the  notes,  and 
John  S.  Dorsey  filed  a  bill  to  enjoin  the  same,  and  after  said 
bill  had  been  pending  for  a  time,  it  was  dismissed,  and  subse- 
quently judgment  was  rendered  on  notes  in  a  Justice's  Court, 
after  ftill  notice,  which  judgments  are  pleaded  in  bar  to  any 
right  claimed  by  complainant  in  her  bill. 

The  answer  admits  that  complainant  is  the  daughter  of  Pol- 
ly Johnson,  that  Polly  Johnson  died  before  Nanby  Simmons, 
and  after  the  death  of  Charles  Simmons ;  that  Abram  Sim- 
mons qualified  as  executor  of  Charles  Simmons  in  1847,  and 
took  possession  of  his  estate,  but  did  not  sell  the  same  until 
after  the  death  of  Nancy  Simmons,  who  had  a  life  estate 
therein.  Thinks  the  land  sold  only  for  $800  00,  sale  of  per- 
ishable property  amounted  to  $600  00,  all  of  which  was  re- 
ceived in  Confederate  money  and  divided  among  the  legatees, 
except  the  heirs  of  Polly  Johnson.  Is  informed  that  the  ex- 
ecutor notified  the  heirs  of  Polly  Johnson,  of  whom  Dorsey 
was  one,  to  come  and  receive  their  portion,  which  they  failed 
to  do,  and  the  executor,  under  legal  advice,  under  the  laws 
then  of  force,  invested  the  same  in  Confederate  securities, 
which  discharged  the  executor  on  account  of  said  fund.  Denies 
that  Abram  Simmons  managed  the  estate  from  1849  to  death 
of  life  tenant,  and,  on  the  contrary,  alleges  that  Nancy  Sim- 
mons was  entitled  to  all  the  income  from  said  estate,  and 
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Abram  was  not  responsible  for  the  same.    Division  of  n€^;roes 
took  place^  as  alleged^  in  the  latter  part  of  1862,  and  four 
negroes  were  set  apart  to  the  heirs  of  Polly  Johnson  and 
left  in  the  hands  of  Abram  for  said  heirs,  as  trustee  appoint- 
ed under  the  will.    The  negroes  awarded  to  the  other  lega* 
tees  were  delivered  to  them,  and  the  reason  why  the  negroes 
were  not  delivered  to  the  heirs  of  Polly  Johnson,  was  that 
she  was  dead,  and  having  had  seven  or  eight  childr^,  some 
of  whom  were  dead,  and  had  left  minor  children,  no  oneoould 
give  him  receipts.    He  was,  therefore,  forced  to  retain  them 
until  a  division  could  be  had  and  proper  parties  qualified  to 
act  for  the  minors.    Hired  out  negroes  to  1st  of  June,  1863 ; 
hired  to  the  persons  and  fi>r  the  amounts  set  out  in  bill. 
William  Johnson,  and  wift  of  Joshua  Moore  are  children  of 
Polly  Johnson.    Positively  denies  that  complainant  was  en- 
titled to  one-seventh  of  the  hire  of  said  slaves  at  time  of  filing 
said  bill,  or  that  any  balance  was  due  her  from  the  estate  of 
Charles  Simmons,  deceased.    Nothing  was  due  the  heirs  of 
Polly  Johnson,  on  the  contrary,  on  the  division  of  the  slaves 
the  shares  set  apart  to  Polly  Johnson  were  required  to  pay 
back  to  the 'estate  $30  00.    Said  n^roes  were  hired  only 
until  1st  of  June,  1863,  at  which  time  it  was  expected  a  di- 
vision could  be  had  with  the  heirs  of  Polly  Johnson.    Wheo 
this  period  expired,  said  Abram  demanded  said  negroes  oi 
said  Johnson,  Moore  and  Dorsey,  and  they  refused  to  deliver 
them  up,  and  said  Abram  was  forceil  at  great  expense  to  in- 
stitute legal  proceedings  to  recover  said  negroes.    Said  John- 
son, Moore  and  Dorsey  appropriated  to  their  own  use  the 
whole  of  the  hire  of  said  slaves  from  1st  of  January,  1863, 
until  emancipation.     Denies  that  said  Abram  fraudulently 
withheld  the  portion  coming  to  the  heirs  of  Polly  Johnson ; 
only  delayed  until  proper  parties  could  be  appointed  to  re- 
ceive the  same.    Abram  Simmons  died  testate  in  1864,  and 
Irby  D.  qualified  as  his  executor  and  took  charge  of  the  notes 
on  Dorsey  and  others.     They  declined  to  pay,  and  he  brought 
suit.    Dorsey,  Moore  and  Johnson  filed  a  bill  in  Spalding 
Superior  Court  to  enjoin  said  suits,  and  said  bill  was  dis- 
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missed  at  the  February  term,  1868,  not  because  Dorsey  was 
old  and  infirm,  nor  was  it  dismissed  without  the  knowledge 
of  complainant,  for  Dorsey  was  sent  for  and  came  into  Court 
and  stated  that  he  would  have  no  more  to  do  with  it,  and  the 
case  was  dismissed  in  open  Court  Judgments  were  after* 
wards  obtained  on  said  notes,  which  are  still  open  and  bind* 
ing.  Defendant  stands  charged  as  executor  of  Abram  with 
estate  of  Charles  Simmons,  deceased.  Polly  Johnson  has  no 
estate,  having  died  before  the  life  tenant,  and  only  a  life  es- 
tate was  to  vest  in  her  under  the  will,  hence  it  went  to  her 
children.  Defendant,  as  executor  of  Abram,  has  paid  ex- 
penses of  litigation  in  trying  to  get  the  negroes  back,  amount- 
ing to  some  $82  00,  which  was  incurred  during  the  lifetime 
of  said  Abram  by  Cicero  P.  Simmons,  as  his  agent,  which 
this  defendant  has  paid  to  said  Cicero.  This  amount,  with 
interest,  defendant  is  entitled  to  recover  on  tJiese  notes.  Abram 
Simmons  was  bound  to  account  to  Polly  John^n's  heirs  for 
the  hire  of  the  negroes,  and  defendant  was  bound  to  sue  for  the 
same,  and  having  obtained  judgment,  is  seeking  to  enforce  the 
same  for  the  purpose  aforesaid.  Knows  of  no  deed  made  by 
Dorsey  to  complainant.  If  made,  it  is  fraudulent  and  void 
as  against  this  defendant.  No  homestead  taken  would  be 
good  against  this  defendant. 

Dorsey  left  three  hundred  acres  of  land,  and  personal  prop- 
erty worth  from  $5,000  00  to  1^7,000  00.  Could  save  her 
dower  right  by  giving  notice  of  same  at  sale.  Could  have 
year's  support  by  applying  for  same.  Complainant  has,  since 
the  death  of  her  husband,  sold  land  at  from  $30  00  to  $40  00 
per  acre,  realizing  large  sums  of  money. 

O^er  affidavits  and  documentary  evidence  were  read  before 
the  Chancellor,  but  being  unnecessary  to  an  understanding  of 
the  decision,  are  omitted. 

The  injunction  prayed  for  was  refused,  and  complainant 
excepted. 

BoYNTON  &  DiSMUKE,  for  plaintiff  in  error. 

Spebb  &  Stewart,  for  defendants. 
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Tbippe,  Judge. 

1.  It  has  been  more  than  onoe  held  hj  this  Conrt  that  a 
l^atee,  or  the  purchaser  oi  a  distributive  share  in  an  estate, 
may,  in  equity^  set-off  the  same  against  a  judgment  in  favor 
of  the  representative  of  the  estate  against  such  l^tee  or 
owner  of  such  share,  unless  some  special  reason  exists  for  the 
collection  of  the  judgment  by  the  executor:  Moody  n.  El- 
leHnff  adminislrator,  36  Georgia^  666 ;  Oarier  vs.  McMichadj 
20  Ibid.,  96 ;  Smift  V8.  Swift,  13  Ibid.,  140. 

2.  The  reason  set  up  by  the  executor  in  this  case,  that  in 
1863  counsel  fees  and  cost  had  been  paid,  and  that  he  desires 
reimbursement  for  the  same,  we  do  not  think  sufficient,  under 
the  circumstances  connected  therewith.    It  appears  that  there 
was  Confederate  currency  in  hand  at  that  time,  more  than  was 
necessary  for  their  payment.    This  currency  was  afterwards 
funded  by  the  representative  in  Confederate  bonds  and  lost, 
or  became  worthless.     It  would  hardly  be  equitable  for  an 
executor,  who  had  such  funds  in  hand  during  the  war,  and 
who  paid  expenses  accruing  in  1863,  to  claim  now,  when  be 
says  that  such  currency  became  worthless  in  his  hands,  that 
he  should  be  repaid  with  what  little  of  good  assets  that  may 
be  undisposed  of.     It  does  not  appear  but  that  he  made  tlie 
payment  with  Confederate  currency.    The  debt  was  contracted 
in  1863,  and  paid  then.     If  paid  in  that  currency,  the  amount 
he  held  was  sufficient  for  the  purpose,  or  the  amount  he  held 
and  ftinded  in  1864  was  sufficient  to  have  repaid  him.    We 
think,  at  least,  tliat  it  is  proper  for  this  matter  lo  be  inquired 
into. 

3.  The  former  bill  filed  by  the  husband  of  complainant, 
and  which  was  dismissed,  does  not  affect  the  right  of  the  wife 
in  this  case.  The  husband  has  since  died.  The  distributive 
share  of  the  wife,  under  her  grand-father's  will,  survives  to 
her,  and  her  right  to  assert  all  her  equities  is  unaffected  by 
the  former  proceedings,  which  were  dismissed  without  any 
judgment  or  decree  affecting  the  merits.  The  judgment  sought 
to  be  enjoined^  and  against  which  the  set-off  is  prayed,  is 
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against  the  deceased  husband.  It  is  levied  on  land  which 
she  holds  under  her  husband.  It  seeks  to  take  property  from 
her  which  would^  by  its  sale^  become  assets  to  which  her  1^- 
acy  would  attach.  AH  the  reasons  which  apply  to  the  prin- 
ple  that  would  allow  the  set-off^  if  the  judgment  were  against 
her,  exist  in  this  case.  There  is  no  difference,  in  reason  or 
equity,  between  the  one  case  and  the  other.  If  there  appear 
no  necessity  why  the  debt  should  be  collected,  except  to  pay 
the  money  back  to  the  one  from  whom  it  is,  to  all  intents  and 
purposes,  collected,  equity  will  restrain  the  collection :  Moody 
V8.  Etterby,  9upra, 

4.  We,  of  course,  do  not  determine  what  may  be  the  &ct8 
shown  at  the  final  hearing.  But  what  appeared  on  the  appli- 
cation for  the  injunction  entitle  the  complainant  to  have  the 
collection  of  the  judgments  stayed  until  her  rights  can  be  de- 
termined at  such  trial. 

Judgment  reversed. 


Henby  Hunt,  plaintiff  in  error,  vs.  The  State  op  Geob- 

GiA,  defendant  in  error. 

1.  Under  the  provisions  of  the  Constitution,  it  was  error  in  Uie  Superior 
Court  to  limit  the  defendant's  counsel  to  a  definite  time  in  his  argument 
before  the  jury,  over  his  protest  that  he  could  not  do  justice  to  his 
client's  case  within  the  prescribed  time. 

2.  If  the  evidence  contained  in  the  record  had  been  so  decidedly  strong 
as  to  have  required  the  verdict  rendered  by  the  jury,  it  might  not  have 
been  interfered  with  for  the  error  complained  of,  but  the  evidence  is 
coniSicting  as  to  whether  the  stabbing  was  done  in  self-defense ;  and  in- 
asmuch as  the  defendant  was  prevented  by  the  Court  from  having  th^ 
privilege  aad  benefit  of  counsel  in  bis  defense,  as  contemplated  by  the 
Constitution,  the  judgment  of  the  Court  below  is  reversed. 

Constitutional  law.  Criminal  law.  Attorney.  Practice. 
New  trial.  Before  Judge  Knight.  Cobb  Superior  Court 
October  Adjourned  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 


I 
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Hnnt  VM,  The  State  of  Georgia. 

John  O.  Gartbell,  by  Lester  &  Thomson,  for  plaintiff 
in  error. 

C.  J.  Wellborn,  Solicitor  Geoeral,  bj  Z.  D.  HARBisosr, 
for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assault, 
with  intent  to  murder.  On  the  trial,  the  jury  found  him 
guilty  of  the  lesser  offense  of  stabbing.  A  motion  was  made 
for  a  new  trial^  on  the  several  grounds  set  forth  in  the  record, 
which  was  overruled^  and  the  defendant  excepted.  The  prin- 
cipal ground  of  error  insisted  on  before  this  Court  was,  that 
the  Court  below  limited  the  defendant's  counsel  to  thirty  min* 
utes  in  his  argument  before  the  jury,  over  his  protest  that  he 
could  not  do  justice  to  his  client's  case  within  the  limited  time 
prescribed  by  the  Court.  It  appears  £x>m  the  certificate  of 
the  presiding  Judge  that  he  allowed  the  defendant's  counsel 
forty  minutes  to  address  the  jury — ^that  is  to  say,  he  allowed 
him  to  go  ten  minutes  over  the  time  prescribed  at  the  com- 
mencement of  the  argument. 

1.  In  view  of  the  provisions  of  the  Constitution,  which  de- 
clares that  every  person  charged  with  an  offense  against  the 
laws  shall  have  the  privilege  and  benefit  of  counsel,  the  Court 
below  committed  a  grave  error  in  limiting  the  argument  of 
counsel,  as  disclosed  by  the  record,  which  this  Court  cannot 
sanction. 

2.  If  the  evidence  contained  in  the  record  had  been  so  de- 
cidedly strong  as  to  have  required  the  verdict  rendered  by  the 
jury,  we  might  not  have  interfered  with  it  for  the  error  com- 
plained of,  but  the  evidence  is  conflicting  as  to  whether  the 
stabbing  was  done  in  self-defense;  and  inasmuch  as  the  defend- 
ant was  prevented  by  the  Court  from  having  the  privily  and 
benefit  of  counsel  in  liis  defense,  as  contemplated  by  tlie  Con- 
stitution, we  reverse  the  judgment  of  the  Court  below  and 
order  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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James  A.  Burke  et  a/.,  plaintiffs  in  error,  vs.  Francis  G. 

Wilkins  ei  al.,  defendants  in  error. 

A  bill  wM  filed  by  a  purchaser  at  a  sheriff's  sale,  under  a  common  Iaw 
JL  fa.,  against  a  former  purchaser  of  the  same  land  at  a  sale  by  virtue 
of  a  tax  fi.  fa.t  to  set  aside  and  cancel  the  deed  made  to  such  former 
purchaser.  The  issue  thus  made,  and  the  finding  thereon  by  the  jury 
in  favor  of  complainants,  did  not  authorize  the  Chancellor  to  decree 
the  cancellation  of  the  deeds,  both  of  defendants  and  complainants, 
and  to  direct  that  the  land  be  resold  under  the  common  law  ft,  fa.  If 
the  defendant  in  execution,  or  his  creditors,  bad  any  equities  in  the 
premises  requiring  a  resale,  they  should  have  been  parties  to  tbe  pro- 
ceedings, which  could  have  been  done  on  their  own  motion. 

Judicial  sale.  Equity.  Parties.  Before  Judge  Johnson. 
Muscogee  Superior  Court.    May  Term,  1873. 

James  A.  Burke,  Greoige  H.  Cameron,  Henry  L.  Benning 
and  Edmund  H.  Worrill  filed  their  bill  against  Francis  6. 
Wilkins,  Francis  G.  Wilkins,  as  trustee  for  Parmela  F.  Wil- 
kins and  Lucy  G.  Wilkins,  and  Parmela  F.  Wilkins  and  Lucy 
G.  Wilkins,  making,  substantially,  the  following  case : 

On  June  26th,  1868,  a  tax  execution  for  $128  00,  State 
and  county  taxes,  issued  against  James  F.  Winter,  which  was, 
on  July  6tb,  1868,  levied  on  lot  number  one  hundred  and 
ninety-six,  in  the  city  of  Columbus,  as  the  property  of  said 
Winter.  On  September  7th,  1869,  said  lot  was  sold  under 
said  levy  to  John  W.  Duer,  as  Ordinary  of  said  county,  for 
$143  00,  and  a  deed  was  made  accordingly  on  the  succeeding 
day.  The  property  sold  was  worth  $3,000  00.  On  June  30th, 
1868,  an  execution  issued  against  said  Winter  for  $322  50,  the 
tax  due  to  the  Mayor  and  Council  of  Columbus,  which  was 
levied  on  the  said  lot  on  the  third  of  the  ensuing  September. 
The  attestation  clause  to  said  fi.  fa.  was  in  the  name  of  Wil- 
liam Mills,  Mayor,  whilst  said  Mills  was  not  the  Mayor  at 
the  date  it  issued,  or  when  it  was  levied.  It  was,  therefore, 
null  and  void.  Before  and  at  the  time  of  the  aforesaid  sale, 
there  was  an  agreement  between  said  Ordinary  and  said  Mayor 
and  Council,  that  the  former  should  buy  said  property  and 
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hold  the  same  until  the  rents  and  profits  collected  by  him 
should  prove  sufficient  to  pay  said  taxes. 

One  Robert  Matthews  and  the  complainants,  Burke  and 
CameroUy  sued  out  an  attachment  against  said  Winter,  return- 
able to  the  March  term,  1868,  of  the  County  Court  of  said 
county,  which  was  levied  on  said  lot.     On  June  28th,  1870, 
one  F.  M.  Brockett,  who  had  been  made  party  plaintiff  for 
the  use  of  said  Matthews,  Burke  &  Cameron,  recovered  a 
judgment  in  said  suit  for  $2,350  40,  principal,  and  $449  29, 
interest     On  March  3d,  1871,  execution  issued  firom  this 
judgment,  which  was  levied  on  the  succeeding  day  on  said  lot. 
It  was  soon  after  agreed  between  said  Ordinary  and  Henry  L. 
Benning,  attorney  for  the  plaintiff  in  execution,  that  the  prop- 
erty should  be  sold  under  said  levy,  that  no  claim  should  be 
interposed  by  the  former,  that  the  purchaser  should  pay  the 
aforesaid  taxes,  and  that  said  Ordinary  should  make  to  him  a 
quit  claim  deed.     On  May  2d,  1871,  said  property  was  sold 
under  said  levy,  and  said  complainants,  Worrill  and  Benning, 
as  attorneys  for  the  plaintiff  in  execution,  acting  under  said 
agreement,  bid  off  the  same  at  $1,400  00  for  the  benefit  of 
said  plaintiff.     On  May  26th,  1871,  a  deed  was  made  by  the 
sheriff,  in  accordance  with  said  sale,  and  though  made  to  said 
complainants,  yet,  in  &ct,  it  was  for  the  benefit  of  said  plain- 
tiff.    Afler  said  last  sale,  complainants  permitted  said  Ordi- 
nary to  remain  in  possession  of  said  lot,  supposing  there  m^ht 
be  some  small  portion  of  the  taxes  due,  and  being  willing 
that  it  should  be  paid  out  of  the  rents,  but  they  have  since 
ascertained  that  no  balance  was,  in  fact,  due,  and  on  the  con- 
trary, that  he  had  collected  some  $1,000  OD  more  than  said 
taxes  amounted  to.    On  December  21st,  1871,  said  Duer,  as 
Ordinary,  conveyed  said  lot  to  the  defendant,  Francis  6.  Wil- 
kins,  the  county  treasurer  of  said  county,  as  trustee  for  the 
defendants,  Parmela  F.  and  Lucy  G.  Wilkins,  with  power  of 
sale  in  said  Francis  G.     No  consideration  was  paid  for  said 
deed.    Said  Francis  G.  being  well  aware  of  the  terms  and 
conditions  on  which  said  Ordinary  held  said  lot,  contracted  to 
hold  said  property  subject  to  the  same.     He  had  full  notice  of 
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the  sale  to  Benning  and  Worrill,  and  of  the  agreement  be- 
tween said  purchasers  and  said  Ordinary. 

Brockett  never  had  any  interest  in  said  execution^  but  was 
a  mere  naked  trustee.  Matthews  has  sold  his  interest  therein 
to  the  defendant^  Worrill.  The  defendant,  Francis  6.,  is  in- 
solvent. 

Prayer,  that  the  defendant,  Francis  G.,  may  be  compelled 
to  convey  said  lot  to  the  complainants,  and  to  deliver  to  them 
possession  of  the  same ;  that  he  may  be  compelled  to  account 
for  the  rents  thereof;  that  a  receiver  may  be  appointed  to  col- 
lect the  rents  and  hold  the  same  subject  to  the  order  of  the 
Court ;  that  the  writ  of  subpoena  may  issue. 

The  answer  of  the  defendants  is  unnecessary  to  an  under- 
standing of  the  decision. 

The  jury  found  "the  issues  in  this  case  for  the  plaintiflfe." 
The  complainants  moved  for  a  decree  as  follows: 

"That  the  plaintiffs  do  recover  of  the  defendants  the  land 
mentioned  in  said  bill,  and  that  a  writ  of  assistance  do  issue 
to  put  the  plaintiffs  in  possession  of  said  land.'' 

The  Court  refused  to  allow  the  same,  and  complainants 
excepted. 

The  Court,  among  other  things  not  excepted  to  by  com- 
plainants, decreed  as  follows : 

"That  the  sale,  under  the  execution  in  favor  of  Brockett 
for  use,  ete.,  against  James  F.  Winter,  of  said  land  mentioned, 
by  the  sheriff  to  Worrill  and  Benning,  be  set  aside,  and  the 
deed  inade  by  the  sheriff  to  said  Worrill  and  Benning,  under 
said  sale,  to  said  land,  be  delivered  up  and  canceled;  and 
that  the  sheriff  .do  proceed  with  said  writ  of  execution  to 
seize  and  sell  said  lot  of  land  according  to  the  rules  regulating 
sheriff's  sales ;  that  upon  the  sale  thereof  and  the  payment 
of  the  purchase  money,  he  do  make  to  the  purchaser  thereof 
good  and  sufficient  titles  in  fee  simple,  and  do  put  said  pur- 
chaser in  possession  of  the  premises ;  that  on  the  first  day 
of  the  next  term  of  this  Court,  he  then  and  there  make  a  full 
return  of  his  proceedings  in  the  premises." 

To  this  portion  of  the  decree  the  complainants  excepted. 
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The  remaindery  to  which  no  exception  was  taken,  set  aside 
the  sale  by  said  Duer,  as  Ordinary,  to  said  Wilkins^as  trustee, 
and  directed  that  the  deed  be  delivered  up  to  be  canoeled. 

The  complainants  assign  error  upon  the  aforesaid  grouods 
of  exception. 

Henby  L.  Benning  ;  "SL  H.  Bjandford,  for  plaintifi 
in  error. 

Peabody  &  Bbaknon,  for  defendants. 

Tbippe,  Judge. 

The  record  in  this  case  shows  a  suit  by  Burke  and  others 
against  Wilkins,  individually,  and  as  trustee  for  his  wife  and 
children,  for  the  purpose  of  vacating  defendant's  deed  to  a 
certain  lot  in  the  city  of  Columbus,  to  compel  him  to  convey 
the  same  to  complainants,  and  to  deliver  possession  to  them. 
That  is  the  object  and  prayer  of  the  bill.  The  jury  found 
^'the  issues  in  this  case  in  favor  of  the  plaintifis.''  The  deeree 
rendered  thereon  by  the  Chancellor  was,  in  substance,  that 
the  deeds  both  to  complainants  and  defendant,  be  delivered 
up  and  canceled — the  sheriff'sr  sale  at  which  complainants 
bought  be  set  aside ;  that  the  property  be  resold  under  com- 
plainants' execution,  and  that  the  sheriff  make  a  full  retarn 
of  his  proceedings  in  the  premises  on  the  first  day  of  the  next 
term. 

We  do  not  think  that  the  issue  made  in  the  case,  and  the 
verdict  of  the  jury  authorized  such  a  decree.  If  Winter,. the 
defendant  in  execution,  or  any  of  his  creditors,  had  anj 
equities  in  the  matter,  they  were  not  parties  to  these  proceed- 
ings; and  if  they  are  paramount  to  those  of  the  complainants, 
they,  not  being  bound  by  the  judgment,  may  still  assert  them. 
Until  they  do  so  assert  them,  a  Court  is  not  bound  to  provide 
for  them.  The  issue  was  made  between  complainants  and 
Wilkins.  The  finding  of  the  jury  was  in  fevor  of  the  former. 
The  rights  of  outside  parties  were  not  involved  and  could  not 
be  determined.    Such  other  persons  could  have  been  parties 
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by  a  cross-bill  of  the  defendant,  or  upon  their  own  application, 
if  a  proper  showing  for  that  purpose  had  been  made.  If, 
under  any  state  of  the  pleadings,  their  interests  could  be 
reached  and  bound  by  the  provisions  of  the  decree,  that  very 
fiict  would  have  entitled  thera  to  become  parties.  The  verdict 
must  mean  not  only  that  Wilkins  did  not  have  a  good  title, 
but  that  complainants  did.  This  would  secure  to  them  the 
decree  they  asked.  The  jury  could  not  have  found  that 
Wilkins'  title  was  invalid,  and  that  it  should  be  set  aside, 
unless  upon  a  demand  by  some  party  who  established  a  right 
in  himself.  A  plaintiff  in  ejectment  must  show  title  in  him- 
self, and  without  this  cannot  obtain  any  judgment  against  a 
defendant,  though  it  may  be  made  plain  that  there  is  an 
absolute  want  of  title  or  claim  of  right  in  him — ^nay,  though 
he  may  be  a  mere  trespasser.  And  we  cannot  see  how,  in 
this  case,  a  verdict  finding  the  issues  in  favor  of  complainant, 
can  be  made  the  basis  of  a  decree  to  cancel  his  own  deed. 

Granting  that  it  is  a  matter  of  sound  discretion  in  the 
Chancellor  to  grant  or  refuse  the  relief  prayed  for,  according 
to  what  he  may  adjudge  is  reasonable  and  proper  under  all 
the  circumstances  o§  the  particular  case — (and  so  say  the 
attthorities :  2  Story's  Equity,  section  793) — but  this  applies 
more  particularly  under  those  judiciary  systems  where  the 
Chancellor  decides  both  law  and  &ct.  Nor  does  such  a  rule 
mean  even  then,  that  the  Court  is  not  bound  by  the  case 
before  him,  to  pass  only  on  the  rights  of  the  parties  to  it,  and 
as  those  rights  may  be  affected  inter  aessy  by  their  own  con- 
flicting equities. 

If  a  jury  have  power  to  determine  facts,  and  do  determine 
them  by  verdict,  the  Court  is  shut  in  by  their  finding,  and 
must  mould  the  decree  in  accordance  therewith. 

Judgment  reversed. 
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Thomas  C.  White  et  aL^  plaintiffs  in  error,  va,  William 
M.  Haslett  et  aLj  executors,  defendants  in  error. 

1.  Where  a  rule  absolute  is  rendered  against  a  sheriff  for  his  failure  to 
make  the  money  on  an  execution  placed  in  his  hands  for  collection, 
the  defendants  in  execution  cannot  except  to  the  judgment  of  the  Court. 

2.  Should  the  sheriff  fail  to  except,  and  thereafter  attempt  to  enforce 
the  execution  against  the  defendants  for  his  indemnity,  they  will  then 
have  the  opportunity  to  protect  themselves. 

Bill  of  exceptions.     Sheriff.     Before  Judge  Andrews. 
Elbert  Superior  Court.    March  Terra,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

H.  A.  BoEBucK,  by  Clark  &  (ross,  for  plaintiffs  in  error. 

B.  Toombs,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Elbert  county,  calling 
upon  him  to  show  cause  why  he  should  not  pay  over  to  the 
plaintifls  the  amount  due  on  an  exeoutiofi  placed  in  his  hands 
in  favor  of  the  executors  of  Bucker  vs.  T.  C.  and  J.S.  White. 
The  sheriff,  in  answer  to  said  rule,  showed  for  cause  that  an 
affidavit  of  illegality  had  been  made  by  the  defendants  to  the 
execution  which  had  been  returned  by  him  to  the  Superior 
Court  of  said  county,  and  had  been  since  sustained  by  the 
Court.  It  also  appears  in  the  record  that  the  defendants  had 
deposited  the  sum  of  $3,000  00  in  the  hands  of  Mattox  & 
Foition,  who  bound  themselves  to  pay  to  the  sheriff  the 
amount  of  the  execution  in  the  event  he  should  be  made 
liable  tl)erefor,  on  a  rule  absolute  being  obtained  against  him. 
The  Court,  after  hearing  argument,  made  the  rule  absolute 
against  the  sheriff  for  the  amount  due  on  the  execution. 
Whereupon  the  defendants  in  the  execution  excepted  to  the 
judgment  of  the  Court,  and  prosecuted  their  writ  of  error  to 
this  Court,  the  sheriff  refusing  to  except  to  the  judgment  of 
the  Court  against  him,  and  to  prosecute  a  writ  of  error  to  this 
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Court  therefrom.  Whether  the  Court  below  erred  in  making 
the  rule  absolute  against  the  sheriff  is  not  the  question  now 
before  this  Court,  but  the  question  before  us  is  whether  the 
defendants  in  the  execution  can  except  to  the  judgment 
against  the  sheriff,  making  the  rule  absolute  against  him  for 
being  in  contempt  of  the  process  of  the  Court  placed  in  his 
hands  by  the  plaintiffs  against  them. 

In  our  judgment,  they  cannot  do  so.  If  the  sheriff  thought 
proper  to  abide  the  judgment  of  the  Court  against  him,  it  was 
his  privilege  to  do  so  upon  his  own  responsibility,  but  if  he 
should  attempt  to  enforce  the  execution  against  the  defendants 
hereafter  for  his  indemnity,  they  will  then  have  the  opportu- 
nity to  protect  themselves. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  A.  Foster,  plaintiff  in  error,  w.  Henry  O.  Hig- 

GiNBOTHAM,  defendant  in  error. 

1.  A  claimant  of  property  levied  on  hy  an  execution  issued  on  a  judg- 
ment founded  on  an  attachment  cannot,  on  the  trial  of  the  claim,  tra- 
verse the  grounds  on  which  the  attachment  issued. 

2.  When  a  reversal  of  a  judgment  is  asked  on  account  of  an  error  alleged 
to  be  committed  by  the  Court  on  a  question  of  fraud,  which,  it  is 
claimed  in  the  argument  before  this  Court,  was  made  and  argued  on 
the  trial  of  the  case,  it  should  be  distinctly  made  to  appear  in  the  record 
what  that  error  was.  If  it  be  on  the  ground  of  error  in  the  charge  of 
the  Court  on  the  matter  of  fraud,  the  bill  of  exceptions  should  show 
the  charge,  and  as  it  does  not  appear  what  the  charge  was  on  that  point, 
the  presumption  is  that  it  was  correct. 

Attachment.  Claim.  Practice  in  the  Supreme  Court.  Be- 
fore Judge  Harvey.  Gordon  Superior  Court.  February 
Adjourned  Term,  1873. 

On  September  12th,  1871,  Higginbotham  sued  out  an  at- 
tachment {^inst  one  George  W.  Lay  as  principal,  and  Charles 
Ltfiy  as  security,  for  $900  00,  besides  interest,  upon  the  ground 
that  they  resided  out  of  the  State.    The  attachment  was  levied 
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nd  as  the  property  of  the  defeDdants.  Judg- 
ned,  and  the  execution  lEauing  therefrom  wat 
same  land  as  belonging  to  Charles  Lay.  A 
:poeed  to  this  property  by  Thomas  A.  Foster 
of  the  issue  thus  formed,  much  evidence  wai 
how  that  Geoi^  W.  Lay  resided  in  Grordoi 
me  the  attachment  issued.  The  Court  chargec 
le  claimant,  upon  the  trial  of  this  issue,  woult 
il  to  attack  the  ground  upon  which  the  attach' 
OB  virtually  excluding  said  testimony, 
nd  the  property  subject  to  the  execution.  Thi 
1  for  a  new  trial,  on  account  of  error  in  thi 
e.    The  motion  was  overruled  and  cliumani 

to  be  another  exception  to  the  chai^  of  th( 
bject  of  fraud,  but  it  is  so  indistinctly  stated 
xceptions,  that  it  is  difficult  to  arrive  at  th( 
ide,  especially  as  the  charge  is  not  given. 

lET,  for  plaintiff  in  error. 

br  defendant. 


Wilson  &  Herreman  ta.  Smith  <fr  Company,  8 
lie  contest  was  over  the  distribution  of  money 
'  the  sheriff.  One  party  claimed  as  general 
ors — the  other  claimed  under  a  judgment  oa 
Ider  date.  The  former  tendered  an  issue  tra- 
h  of  the  ground  of  the  attachment  allied  in 
which  it  was  sued  out.  The  judgment  of  the 
fusing  to  permit  the  issue  to  be  made,  was  af- 
!}ourt  said,  "it  is  exceedingly  questionable 
lid  be  done  by  the  defendants  themeelves,  es- 
te  appearance  t«rm  of  the  attachment.  Wc 
mt  that  third  persons  had  no  such  right  aftei 
een  rendered  on  the  attachment." 
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That  decision  is  applicable  to  this  case.  If  judgment  cred- 
itoTS  have  no  such  right,  who  may  never  have  known  of  the 
attachment  until  after  judgment  upon  it,  there  is  more  reason 
in  not  allowing  it  to  a  claimant  of  the  property  levied  on  by 
the  attachment,  and  by  the  execution  issued  on  the  judgment 
rendered  thereon,  and  who,  in  all  probability,  had  notice  of 
the  levy  of  the  attachment. 

Since  the  decision  in  8  Georgia,  supra,  was  pronounced, 
the  Legislature  passed  an  Act  limiting  the  right  of  a  defend- 
ant in  attachment  to  traverse  the  truth  of  the  ground  in  the 
affidavit,  to  the  first  term:  Acts  of  1855,  1856;  New  Code, 
section  3312;  30  Georgia,  40;  37  Ibid.,  18. 

2.  The  charge  of  the  Court,  "  that  the  claimant  cannot  at- 
tack this  attachment  and  judgment  on  the  ground  that  6.  W. 
Lay,  one  of  the  defendants,  resided  in  said  county  of  Gordon 
at  the  time  the  attachment  was  issued ;  this  matter  cannot 
be  inquired  into  by  this  Court,  and  the  jury  cannot  consider 
it,"  we  think  was  only  an  enunciation  of  the  foregoing  prin- 
ciple, and  that  it  was  so  intended  by  the  Court.    Counsel  for 
plaintiff  in  error  argued  that  it  excluded  the  jury  from  con- 
sidering that  fact,  as  part  of  the  claimant's  evidence,  in  setting 
up  the  question  of  fraud  between  the  plaintiff  and  Q.  W. 
Lay.    It  does  not  appear  from  the  portions  of  the  charge 
given  in  the  bill  of  exceptions  that  the  matter  of  fraud  was 
considered  by  the  Court,  or  that  there  was  any  request  to 
charge  upon  that  subject.    Nor  does  the  bill  of  exceptions 
show  that  the  issue  of  fraud  was  raised.    The  charge  excep- 
ted to  was  a  correct  and  proper  legal  principle.    It  was  a  ne- 
gation on  the  right  of  claimant  to  traverse  the  attachment 
affidavit.    It  was  appropriate  to  the  issue  made.    If  there 
was  the  ftirther  issue  of  fraud,  the  presumption  is  that  the 
Ck>urt  charged  upon  it,  and  that  the  charge  was  right    The 
bill  of  exceptions  should  distinctly  show  the  error  complain- 
ed of,  and  that  the  issue  on  which  the  error  was  committed 
was  made  in  the  case.    Justice  to  the  Judge  and  to  the  other 
party  require  this. 
Judgment  affirmed. 
You  xLxz.  17. 
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Atlanta  and  Richmond  Air  Line  Railroad  Compaitt, 
plaintiff  in  error,  vs.  Mangham  &  Prickett,  defendaots 
in  error. 

1.  Where  the  plaintiffs  proceeded  to  deliver  cross-ties  to  the  defendant 
under  a  written  contract,  one  of  the  provisions  of  which  was,  in  sob* 
stance,  that  in  case  of  any  dispute  touching  the  contract,  the  partiei 
waive  any  right  of  suit  or  any  other  remedy  in  law  or  otherwise,  and 
the  decision  of  the  chief  engineer  of  the  defendant  shall,  in  the  nature 
of  an  award,  be  conclusive  on  the  rights  and  claims  of  said  parties, 
and  said  chief  engineer  decided  against  the  plaintiffiB  upon  a  claim  pre* 
sented  by  them,  the  award  of  the  chief  engineer  was  no  more  binding 
than  the  award  of  any  other  arbitrators  selected  by  the  parties. 

2.  The  agreement  of  the  parties  should  be  construed  to  mean  that  they 
would  abide  a  legal  award. 

8.  As  the  General  Assembly  could  not  pass  a  law  impairing  the  right  of 
parties  to  appeal  to  the  Courts  to  vacate  an  illegal  award,  the  chief 
engineer  of  a  railroad  company  cannot,  by  his  award  under  such  aeon- 
tract  as  is  presented  in  this  case,  impur  that  right. 

ConBtitational   law.     Award.     Before  Judge.  Hopkins. 
rulton  Superior  Court    October  Term,  1872. 

For  the  &o4b  of  this  case,  see  the  decision. 

Collier  &  Hoyt,  hj  P.  L.  Mynatt,  for  plaintiff  in  error. 

Peeplbs  &  Howell  ;  B.  H.  Hill  &  Son  ;  T.  P.  Wiasr- 
HORELANDi  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  against  the  defendant  for 
the  sum  of  $1,875  92,  on  an  account  stated  for  cross-ties  fur- 
nished it.  It  appears  in  the  record  that  the  defendant  elected 
to  submit  the  &ct8  and  the  law  of  the  case  to  the  presiding 
Judge,  by  not  filing  an  issuable  plea  under  oath,  whereupon 
the  Court  appointed  an  auditor  to  ascertain  the  &cts  and  re* 
port  the  same  to  the  Court,  under  the  provisions  of  the  30S2d 
section  of  the  Code.  The  parties  appeared  before  the  auditor 
and  introduced  evidence,  without  objection,  so  fiir  as  the  record 
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shows.  The  defendant  offered  in  evidence  a  written  contract, 
signed  by  the  parties,  for  the  delivery  of  the  cross-ties,  con- 
taining the  following  stipulation :  "  The  decision  of  the  chief 
engineer  of  the  company  shall  be  final  and  conclusive  in  any 
dispute  which  may  arise  between  the  parties  to  this  agreement 
relative  to  or  touching  the  same,  and  each  and  every  of  said 
parties  do  hereby  waive  any  rights  of  action,  suit  or  suits,  or 
any  other  remedy  in  law,  or  otherwise  by  virtue  of  said  cov- 
enants, so  that  the  decision  of  the  chief  engineer  sliall,  in  the 
nature  of  an  award,  be  final  and  conclusive  on  the  rights  and 
claims  of  said  parties."  The  chief  engineer  decided  against 
the  plaintiffs'  claim.  On  the  trial  before  the  auditor,  the  evi- 
dence showed  that  the  chief  engineer  had  made  a  clear  mistake 
in  his  award  as  to  the  number  of  cross-ties  which  the  plaintiffs 
had  delivered,  and  which  had  been  received  by  defendant,  and 
the  auditor  so  reported.  The  evidence  before  the  auditor  also 
showed  that  the  chief  engineer  was  a  stockholder  in  the  de- 
fendant's company,  and  was,  therefore,  not  a  disinterested  ar- 
bitrator, which  fact  was  not  known  to  the  plaintiffs  at  the  time 
of  the  execution  of  the  contract,  and  so  the  auditor  reported, 
and  upon  the  evidence  before  him,  also  reported  in  favor  of 
the  plaintiffs'  demand.  The  Court  affirmed  the  report  of  the 
auditor,  by  its  judgment,  to  which  the  defendant  excepted. 

There  was  no  point  made  before  this  Court  as  to  the  facts, 
but  the  only  ])oiut  made  here  was  as  to  the  legal  effect  of  the 
written  contract  not  to  resort  to  the  Courts  for  redress,  on  the 
statement  of  facts  disclosed  in  the  record,  the  defendant  insist- 
ing that  the  anvard  of  the  chief  engineer  was  conclusive  as  to 
the  rights  of  the  parties.  The  Constitution  of  this  State  de- 
clares that  the  right  of  the  people  to  appeal  to  the  Courts  shall 
never  be  impaired.  Ordinarily,  this  contract  to  abide  the 
award  of  the  chief  engineer,  as  arbitrator,  would  be  as  binding 
on  the  parties  as  any  other  agreement  of  parties  to  abide  the 
aw*ard  of  arbitrators,  and  no  more.  Whatever  would  be  suffi- 
cient grounds  to  set  aside  an  award  in  a  Court  of  equity  would 
be  sufficient  to  set  aside  this  award.  If  the  award  of  the  chief 
engineer  was  the  result  of  mistake  or  fraud,  or  if  he  was  an 
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interested  party,  his  award  may  be  attacked  and  set  aside  as 
well  as  any  other  award,  and  the  plaintifife  had  the  clear  con- 
stitutional right  to  resort  to  the  Coarts  for  that  purpose,  on 
the  statement  of  facts  contained  in  the  record. 

In  this  State,  parties  may  obtain  the  same  relief  against  an 
award  in  a  Court  of  law  as  in  a  Court  of  equity.  An  award 
of  a  chief  engineer  of  a  railroad,  which  is  the  result  of  acci- 
dent^ fraud  or  mistake,  or  illegal  for  any  other  cause,  is  not  so 
sacred  and  potent  that  it  cannot  be  set  aside  by  an  appeal  to 
the  Courts.  The  agreement  of  the  parties  to  abide  the  award 
of  the  chief  engineer  should  be  construed  to  mean  that  tbej 
would  abide  a  l^al  award,  and  not  an  illegal  award. 

If  the  (jeneral  Assembly  could  not  pass  a  law  impairing 
the  right  of  parties  to  appeal  to  the  Courts  to  get  rid  of  an 
ill^al  award  submitted  to  arbitrators  by  their  agreement,  the 
chief  engineer  of  a  railroad  company  cannot,  by  his  award 
under  this  contract,  impair  the  right  of  the  plaintiffs  to  do  so; 
it  would  be  contrary  to  the  public  policy  of  the  State  as  de- 
clared in  its  fundamental  law.  There  was  no  error  in  the 
judgment  of  the  Court  as  to  the  law  applicable  to  the  uncon- 
tested facts  found  by  the  auditor,  as  the  same  appear  in  the 
record  before  us. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  D.  Field,  Jr.,  plaintiff  in  error,  vs.  Ma^^ha  C.  Mar- 
tin, administratrix,  defendant  in  error. 

1.  Where  one  of  two  obligees  in  a  bond  for  titles  dies,  the  action  for  s 
breach  of  the  bond,  for  not  execaling  a  deed  as  provided  in  the  bood, 
may  be  brought  in  the  name  of  the  survivor. 

2.  If  the  obligor  in  the  bond,  after  its  execution,  sell  the  land  to  a  third 
person,  giving  snch  person  a  bond  for  titles,  puts  him  iu  possession, 
and  receives  the  whole  of  the  purchase  money,  it  is  a  breach  of  the 
first  bond,  and  no  demand  for  a  deed  is  necessary  before  action  is 
brought. 

8.  Although  it  may  be  necessary  for  the  plaintiff  to  aver  in  his  pleadings 
the  fact  that  he  is  the  survivor,  as  well  as  the  facts  as  to  the  second 
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sale,  in  order  to  be  entitled  to  prove  them  as  a  matter  of  right,  yet  if 
the  testimony  be  admitted  without  objection,  and  no  motion  is  made 
to  withdraw  it  from  the  jury,  he  is  entitled  to  the  benefit  of  such  testi- 
mony  on  a  motion  for  a  non-suit. 

Bond  for  titles.  Demand.  Joint  obligees.  Non-snit. 
Pleading.  Before  Judge  Knight.  Lumpkin  Superior  Court. 
April  Adjourned  Term,  1873. 

This  IS  the  second  time  this  controversy  has  been  before 
the  Supreme  Court.     See  46  Georgia  Reports,  99. 

John  D.  Field,  jr.,  brought  complaint  against  Martha  C 
Martin,  as  administratrix  upon  the  estate  of  William  Martin, 
deceased,  for  $150  00,  besides  interest,  alleged  to  be  due  upon 
a  bond  for  titles,  executed  by  said  intestate,  on  November 
6th,  1847,  by  which  he  obligated  himself  to  make  to  plaintiff 
and  to  David  Nichols  a  warranty  deed  to  certain  lands,  upon 
the  payment  to  him  of  $150  00.  The  declaration  set  forth 
the  payment  of  the  purchase  money,  a  demand  for  a  deed  to 
plaintiff,  or  a  repayment  of  the  purchase  money,  with  interest, 
and  a  refusal  of  defendant  to  comply  with  either  request. 

The  plaintiff  introduced  the  admission  of  the  defendant,  as 
to  the  demand  and  refusal  alleged  in  the  declaration.  Also, 
the  bond  for  titles  to  plaintiff  and  Nichols,  and  the  receipt  of 
intestate  for  the  purchase  money  from  the  plaintiff.  Also, 
t)ond  for  titles,  covering  the  same  land,  from  intestate  to  John 
Huff,  dated  October  27th,  1856.  Also,  the  return  of  William 
Martin,  the  intestate,  as  the  administrator  upon  the  estate  of 
David  Nichols,  deceased,  showing  claim  to  an  undivided  half 
interest  in  the  aforesaid  land.  Also,  a  second  return,  showing 
that  no  property  had  come  to  his  hands. 

John  Huff  testified  that  the  bond  executed  by  the  intestate 
to  him  was  genuine ;  that  he  paid  the  purchase  money  before 
Martin's  death  ;  that  the  lot,  at  the  time  of  his  purchase,  was 
of  the  value  of  $200  00 ;  that  at  the  time  of  his  purchase, 
the  widow  of  Nichols  was  in  possession,  under  Martin,  but 
nhe  gave  up  the  place  to  him,  and  he  has  since  retained  pos- 
session. 
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Plaintiff  closed.  Defendant  moved  for  a  non-suit  The 
motion  was  sustained,  and  the  plaintiff  excepted. 

WiER  Boyd;  H.  P.  Bell,  for  plaintiff  in  error. 

W.  P.  Price,  for  defendant. 

Trippe,  Judge. 

1.  This  case  was  before  this  Court,  as  reported  in  46  Georgia^ 
99.  It  was  then  in  the  names  of  John  D.  Field,  jr.,  suing 
for  himself  and  David  Nichols,  for  the  use  of  John  D.  Field, 
jr.  It  was  held,  that  Nichols  being  dead,  the  suit  could  not 
go  on  in  his  name,  the  Court  saying,  "We  will  not  say  that 
Field  may  not,  as  survivor,  bring  au  action  on  the  bond,  but 
he  must  show  a  breach,"  etc.  Upon  the  new  trial  that  was 
had,  plaintiff  amended  his  declaration,  by  striking  out  the 
name  of  "Nichols,  for  the  use,"  etc.,  so  that  now  it  is  in  his 
own  name.  The  rule  is,  that  where  one  or  more  of  several 
obligees,  covenantees,  partners,  or  others,  having  a  joint  legal 
interest  in  the  contract,  dies,  the  action  must  be  brought  in 
the  name  of  the  survivor :  1  Chitty  on  Pleadings,  11.  This 
is  a  case  of  two  joint  obligees,  and  one  being  dead,  the  suit 
can  be  maintained  in  the  name  of  the  survivor.  It  was 
further  held  in  46  Georgiay  supra,  that  the  obligation  of  the 
bond  was  to  make  the  title  to  both  Field  and  Nichols ;  and 
that  a  demand  by  Field  to  have  a  deed  made  to  him,  indi- 
vidually, although  he  may  have  paid  all  the  money,  and  a 
refusal  by  the  obligor  so  to  make  it,  was  no  breach  of  the 
bond. 

2.  Plaintiff,  on  the  trial,  proved  that  the  obligor  in  the 
bond,  in  1856,  sold  said  land  to  one  John  Huff,  and  gave  his 
bond  for  titles  to  Huff,  and  that  Huff  had  paid  the  purchase 
money, and  claims  this  to  be  a  breach  of  the  bond.  In  Baynes 
vs,  Bamhxirdy  12  Georgia^  150,  it  was  decided,  that  in  an 
action  on  a  bond  for  titles,  it  is  necessary  to  aver  a  demand, 
and  prove  it,  or  to  aver  a  sufficient  excuse  for  not  making  it, 
and  prove  it.    The  feet  in  that  case  was,  that  the  obligor 
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never  had  a  title  to  the  land  which  he  bound  himself  to 
convey,  and  that  was  held  a  sufficient  excuse.  It  was  farther 
stated  in  that  decision,  that  where  a  vendor  has  incapacitated 
himself  from  executing  a  conveyance  to  the  purchaser,  it 
makes  further  action  on  his  part  unnecessary.  He  can,  in 
such  a  case,  maintain  an  action  without  even  tendering  the 
purchase  money.  Inability  to  comply  with  his  covenant,  is 
itself  a  breach.  Various  authorities  are  referred  to  in  support 
of  this  proposition  :  1  Sug.  on  Vendors,  275,  276,  top  page 
6  Am.  Ed.;  1  Esp.  cas.,  189 ;  1  H.  Black.  270 ;  6  Cow.,  18. 
We  recognize  the  reason  of  this  principle,  and  that  it  is  well 
founded  in  authority,  and  that  it  determines  this  case.  The 
obligor  in  this  bond,  subsequent  to  its  execution,  sold  the 
land  to  a  third  party,  put  him  in  possession,  and  received  all 
the  purchase  money.  This  certainly  was  in  violation  of,  and 
a  breach  of  the  bond  to  plaintiff.  The  bond  that  he  made  to 
Huff,  when  he  received  the  purchase  money,  was  not  only  a 
color  of  title  which,  by  possession  for  seven  years,  would  be 
good  against  everybody;  but  the  moment  the  obligor  received 
the  money,  was  as  a  perfect  equity,  as  good  against  Martin  as 
a  formal  deed  executed  with  full  solemnity.  He  was  disabled 
from  moving  against  Huff  on  account  of  his  own  act;  and 
yet  there  was  his  bond  outstanding  to  plaintiff.  It  was  an 
act  of  hostility  to,  and  in  denial  of  his  first  bond,  and  rendered 
any  action  on  the  part  of  plaintiff,  before  bringing  his  suit,  as 
unnecessary  as  if  a  deed  had  been  made  to  Huff. 

3.  It  is  true  that  there  was  no  averment  in  the  declaration 
of  a  breach,  on  the  ground  of  the  &cts  that  were  proven  in 
reference  to  the  sale  to  Huff,  to- wit :  the  bond  to  him  and  re- 
ceipt of  the  purchase  money  from  him.  But  the  evidence  was 
admitted  without  objection,  there  was  no  motion  to  withdraw 
it  from  the  jury,  and  the  case  was  dismissed  after  plaintiff  had 
closed,  on  the  grounds  that  the  plaintiff  could  not  maintain 
the  action  in  his  own  name,  and  that  a  demand  for  title,  to  be 
made  to  himself,  and  a  refusal  so  to  do  by  obligor,  was  no 
breach  of  the  bond.  It  may  be  necessary  for  plaintiff  to 
amend  his  declaration  and  describe  himself  as  survivor,  and 
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also  to  all^e  the  sale  to  Huff,  etc.  But  he  ought  to  be  al- 
lowed the  privily  so  to  do.  The  testimouy  showed  both  of 
these  &cts.  Had  there  been  a  verdict  for  plaintiff,  no  motion 
in  arrest  of  judgment  could  have  been  sustained  for  any  defects 
in  the  pleading  which  could  have  been  amended.  The  verdict 
would  have  cured  such.  If  so,  a  non-suit  or  dismissal  on 
these  grounds  was  error.  If  the  evidence  would  have  sus- 
tained a  verdict,  and  a  verdict  cured  the  defects,  that  was  suf- 
ficient answer  to  a  motion  to  dismiss.  Had  the  admission  of 
the  testimony  been  objected  to  because  the  averments  did  not 
authorize  it,  or  had  a  motion  to  rule  it  out  after  it  was  admit- 
ted on  that  ground,  and  no  amendment  been  made  to  justify 
its  introduction,  then  either  motion  would  have  been  in  order, 
and  when  sustained,  a  motion  to  dismiss  might  have  been 
proper.  But  whilst  the  evidence  was  before  the  jury  unob- 
jected to,  the  party  introducing  it  was  entitled  to  the  benefit 
of  it :  See  39  Georgia,  708 ;  Sieael  &  Brother  vs.  Harris,  48 
Georgia,  652. 
Let  the  judgment  dismissing  the  case  be  reversed.    ' 
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E.  Guthman,  plaintiff  in  error  vs.  M.  T.  Castleberrt, 

defendant  in  error. 

• 

1.  Where  the  landlord  occnpied  a  room  in  the  same  bailding,  immedi- 
ately over  the  store  of  the  tenant,  he  ia  presumed  to  have  known  the 
condition  of  the  roof  better  than  the  tenant,  and  notice  by  the  ^nant 
to  the  landlord  to  repair  such  roof  is  unnecessary  to  entitle  the  tenant 
to  recoup  the  damages  sustained  by  leakage  as  against  a  distress  war- 
rant for  rent 

2.  The  landlord  is  not  liable  to  the  tenant  for  damages  to  his  goods,  re- 
sulting from  unforeseen  and  extraordinary  oauses,  unless  so  stipalated 
in  the  contract  at  the  time  of  renting. 

Landlord  and  tenant.  Repairs.  Notice.  Recoapment. 
Before  Judge  Hopkins.  Fulton  Superior  Court  April 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 
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Samuel  Wetl,  for  plaintiff  in  error,    . 
Jackson  &  Clarke,  for  defendant. 

Warner,  Chief  Justice, 

.  This  was  a  distress  warrant  .for  rent  sued  out  by  the  land- 
lord against  his  tenant.     The  defendant  filed  a  counter-affida- 
vit denying  that  the  rent  claimed  was  due.     On  the  trial  of 
the  issue  in  the  Superior  Court,  the  defendant  alleged  that 
his  goods  had  been  damaged  to  a  greater  amount  than  the 
rent  claimed  to  be  due,  in  consequence  of  the  leaky  condition 
of  the  roof  of  the  storehouse  rented,  and  sought   to  recoup 
the  same  against  the  plaintff's  demand.     The  jury,  under  the 
charge  of  the  Court,  found  a  verdict  for  the  plaintiff.     A 
motion  was  made  for  a  new  trial  on  the  grounds  set  forth  in 
the  record,  which  was  overruled,  and  the  defendant  excepted. 
It  appears  from  the  evidence  in  the  record,  that  the  leak  in 
the  roof  of  the  store-house  was  occasioned  by  an  extraordi- 
nary fill!  of  snow,  which  filled  up  the  gutters  on  the  roof,  and 
caused  the  same  to  overflow;  that  the  same  was  repaired  as 
soon  as  it  could  reasonably  have  been  done  by  the  landlord. 
When  a  branch  of  this  same  case  was  before  this  Court  at 
the  last  term,  it  was  held  that  if  the  landlord  failed  to  repair 
the  roof  of  the  store-house  (the  landlord  under  the  provisions 
of  the  Code,  being  bound  to  keep  the  rented  premises  in  re- 
pairs) after  notice  of  its  leaky  condition,  and  the  defendant's 
goods  were  damaged  thereby,  he  was  entitled  to  recover  such 
damages  from  the  plaintiff  and  have  the  same  deducted  out 
of  the  amount  of  the  rent  claimed  to  be  due,  and  that  we 
think  would  be  the  proper  rule  when  the  tenant  has  the  ex- 
clusive possession  amd  control  of  the  store-house  rented.    But 
in  this  case,  the  evidence  shows  that  the  landlord  occupied 
the  room  immediately  over  the  room  occupied  by  the  tenant 
in  the  same  building,  and  therefore,  must  be  presumed  to  have 
known  the  condition  of  the  roof  of  the  building^  as  well  or 
better  than  the  tenant.    In  such  a  case,  we  are  inclined  to 


274         SUPREME  COURT  OF  GEORGIA. 

Stal lings  vs,  Ivey. 

hold  that  notice  by  the  tenant  to  the  landlord  to  repair  the 
roof,  would  not  have  been  necessary,  and  if  it  had  been  proved 
by  the  tenant  on  the  trial,  that  the  roof  of  the  stoi*e-house  was 
in  such  a  condition  as  not  to  have  protected  the  goods  therein 
from  water,  under  ordinary  circumstances,  that  he  woald 
have  been  entitled  to  have  recouped  the  damages  sustained 
against  the  plaintiff's  claim  for  rent;  but  there  is  no  evidence 
of  that  kind  in  the  record  which  would  have  authorized  the 
Court  to  have  so  charged  the  jury.  If  the  tenant  desires  to 
protect  himself  from  loss  or  damage  by  accidents  which  re- 
sult from  unforeseen  and  extraordinary  causes,  he  must  so 
stipulate  in  his  contract  at  the  time  of  renting.  There  is  no 
evidence  in  the  record  that  the  store-house  was  not  in  a  ten- 
antable  condition  on  account  of  the  roof  but  for  the  extraor- 
dinary fall  of  snow  which  caused  it  to  leak  as  before  stated. 
The  plaintiff's  own  goods  in  the  room  above  the  one  occupied 
by  defendant  were  damaged  more  than  defendants  by  the 
same  cause. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  J.  Stallings,  executor,  plaintiff  in  error,  t?«.  Wil- 
KINS  S.  IvEY,  administrator,  et  al.,  defendants  in  error. 

A  sale  of  land  by  an  administrator  cum  testamento  annezOj  made  under 
an  order  of  the  Court  of  Ordinary,  to  pay  the  debts  of  the  testator, 
where  the  estate  is  insolvent,  discharges  the  land  of  the  lien  of  the 
vendor  for  the  unpaid  purchase  money,  and  the  creditor  mast  look  to 
the  proceeds  in  the  hands  of  the  representative  of  the  estate. 

Administrator's  Sale.  Vendor's  lien.  Before  Judge  Davis. 
Walton  Superior  Court    February  Term)  1871. 

Wilkins  S.  Ivey,  as  administrator  cum  testamerUo  annexo^ 
upon  the  estate  of  Mitchell  Connor,  deceased,  filed  his  bill 
against  the  heirs  and  creditors,  for  the  purpose  of  marshaling 
the  assets.     Upon  this  bill  an  issue  was  formed,  as  to  whether 
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a  certain  tract  of  land,  sold  by  the  complainant^  was  subject 
to  a  vendor's  lien,  in  favor  of  Thomas  J.  and  A.  J.  Stallings, 
as  executors  of  William  Stallings,  deceased. 

The  evidence  made  the  following  case:  In  1858,  Thomas 
J.  and  A.  J.  Stallings,  as  such  executors,  sold  said  land  to 
Mitchell  Connor,  taking  his  note  for  the  purchase  money. 
Judgment  was  obtained  on  this  note  at  the  February  Term, 
1861,  of  Walton  Superior  Court.  After  Connor's  death, 
application  was  made  to  the  Court  of  Ordinary,  by  com- 
plainant, for  leave  to  sell  the  lands  of  the  deceased,  for  the 
purpose  of  paying  debts  and  the  expenses  of  administration. 
Leave  was  granted,  and  on  November  6th,  1866,  the  sale  was 
made,  and  Emily  Connor,  the  widow  of  deceased,  became  the 
purchaser  of  the  land  sold  to  deceased  by  the  executors  of 
Stallings.  Thomas  J.  Stallings  read  tlie  following  notice 
before  said  property  was  bid  off: 

"  GEORGIA— Walton  County. 

"IV)  Wilkins  S,  Ivey,  administrator  of  Mitchell  Connor^  deceased, 
'TTou  are  hereby  notified  that  we,  (?)  A.  J.  Stallings,  execu- 
tor of  William  Stallings,  deceased,  hold  an  execution  against 
the  said  Mitchell  Connor  and  Ganaway  Durden,  issued  from 
the  Superior  Court  for  said  county,  and  any  sale  made  by 
you  of  the  property  in  your  hands,  as  said  administrator,  or 
any  part  thereof,  will  be  made  at  your  risk,  as  we  shall  hold 
the  same  subject  to  said  fi.  fa. 

"And  notice  is  hereby  given,  that  any  purchaser  of  said 
property,  purchases  at  his  own  risk,  as  we  shall  hold  said 
property  liable  to  pay  said  Ji,  fa.,  and  shall  proceed  to  have 
the  same  executed,  as  soon  as  we  shall  be  allowed  by  law  to 
do  so.    Nov.  6,  1866.        (Signed) 

"T.  J.  Stallings." 

Verbal  notice  of  a  similar  character  was  also  given  to  the 
people  in  attendance  upon  the  sale.  Whether  anything  was 
said  about  the  consideration  of  the  judgment  being  the  land 
about  to  be  sold,  the  evidence  was  conflicting.  Connor^s 
estate  was  shown  to  be  insolvent. 
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The  Court  charged  the  jary^  in  substanoe,  that  a  purchaser 
under  the  above  statement  of  &cts,  held  the  land  sabject  to 
the  vendor's  lien,  for  the  unpaid  purchase  money. 

The  jury  returned  a  verdict  in  accordance  with  said  charge. 

The  complainant  and  the  defendant,  Emily  Connor,  moved 
for  a  new  trial,  upon  the  ground  of  error  in  the  aforesaid 
charge.  A  new  trial  was  granted,  and  Thomas  J.  Stallings, 
executor,  excepted. 

BiLLUPS  &  Brobstox  ;  J.  J.  Floyd,  for  plaintiff  in  error. 

Walker  &  McDaniel  ;  Clark  &  Pace,  for  defendants. 

Trippe,  Judge. 

It  is  not  necessary,  under  the  decision  we  pronounce  in  &h 
case,  to  determine  the  point  whether  the  plaintiff  in  error  could 
properly  assert  his  claim  of  vendor's  lien  against  the  land  in 
the  hands  of  Mrs.  Connor,  the  widow  and  purchaser  at  admin- 
istrator's sale,  on  a  bill  filed  by  the  administrator  to  marshal 
the  assete  of  the  estate.  If  the  sale  by  the  administrator  dis- 
placed the  lien  of  Stallings,  the  vendor,  the  judgment  of  the 
Court  below  granting  the  new  trial  was  right.  We  hold  that 
the  sale  by  the  administrator  in  this  case,  it  being  made  under 
an  order  of  the  Court  of  Ordinary  for  the  payment  of  debts, 
and  the  estate  insolvent,  discharged  the  land  of  the  lien  of  the 
vendor  for  the  purchase  money. 

In  the  case  of  Siim  vs.  f'errill,  45  Georgia,  585,  and  Oar^ 
hart  et  al.  vs,  Vann,  46  Georffia,  389,  it  was  decided  that 
where  an  estate  is  insolvent,  and  land  is  sold  by  the  adminis- 
trator or  executor  in  the  manner  prescribed  by  law,  such  sale 
divests  the  lien  of  judgments  obtained  in  the  lifetime  of  the 
testator  or  intestate,  and  the  creditor  must  look  to  the  proceeds 
in  the  hands  of  the  representative  of  the  estate.  The  reasons 
assigned  in  Carhart  vs.  Vann  for  such  a  decision  apply  with 
equal  force  to  the  case  of  a  vendor's  lien.  There  are  certain 
classes  of  debts  or  claims  against  estates  which  rank,  in  pri- 
ority, the  vendor's  lien,  as  well  as  the  lien  of  judgments. 
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Funeral  expenses,  expenses  of  administration,  a  provision  for 
the  support  of  the  femily,  (see  Oole  vs.  Elfe,  23  Georgia,  236; 
38  Georgia,  264 ;  Acts  of  1838  and  1850 ;  section  2530  of  the 
Code,)  and  taxes,  are  all  to  be  paid  before  any  other  claim.  In 
Clements  vs.  Bostwick  et  al.,  38  Geo7'gia,  1,  it  was  held  that 
the  fact  of  a  vendor  having  a  claim  for  unpaid  purchase 
money,  where  title  had  vested  in  the  husband,  would  not  bar 
the  widow's  right  to  dower  in  such  land.  Sections  1760  and 
1761  of  the  Code  allow  a  widow,  with  the  assent  of  the  ex- 
ecutor or  administrator,  to  elect  a  life  estate  in  one-third  of 
the  proceeds  of  the  sale  of  the  land  of  her  husband's  estate; 
or,  with  the  approval  of  the  Ordinary,  an  absolute  estate  in 
such  an  amount  of  money  as  the  commissioners  may  assign, 
and  which  amount  shall  be  paid  in  preference  to  all  other 
claims,  out  of  the  proceeds  of  the  land.  It  was  decided  in 
Webb  vs.  Robinson  et  al.,  14  Georgia,  216,  that  creditors  who 
become  such  without  notice  of  a  vendor's  lien  are  protected 
against  such  lien. 

This  array  of  debts  or  claims  which  have  a  priority  over 
the  vendor's  lien,  as  well  as  over  judgment  liens,  shows  the 
necessity,  as  was  stated  in  the  case  of  Carhart  et  al.  vs.  Vann, 
ut  supra,  in  relation  to  the  lien  of  judgments,  "  of  allowing 
the  administrator  or  executor  to  divest  vefndor^s  liens  by  sale  of 
the  decedent's  property  to  pay  the  debts  of  the  estate.  Other- 
wise, the  practical  effect  would  be  to  give  the  vendor^ s  lien  pri- 
ority over  the  classes  hereinbefore  named,  for  property  would 
bring  little  or  nothing  at  administrator's  sales,  if  liable  to  be 
afterward  levied  on  and  sold,"  under  a  decree  for  the  enforce- 
ment of  the  vendor's  lien. 

Another  serious  difficulty  would  exist  if  a  contrary  rule 
were  held — a  difficulty  that  would  bar  the  whole  policy  of 
the  law  as  to  administrator's  sales.  A  vendor's  lien  can  only 
be  asserted  in  equity.  Such  a  creditor  would  be  compelled  to 
wait  twelve  months  from  the  time  of  granting  administration 
to  commence  suit.  Then  a  suit  in  equity  would  be  necessary. 
A  decree  would  be  required  and  a  sale  had  under  that  decree. 
In  the  meantime  the  representative  of  the  estate  could  do  noth- 
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ing  towards  makuig  a  sale,  however  urgent  the  necessity  might 
be  to  discharge  those  claims  or  debts  which  at  last  would  be 
first  paid,  but  which  would  be  compelled  to  be  brought  into 
the  suit  in  equity,  so  as  to  be  protected  by  the  decree  of  the 
Court  in  such  a  suit^  Thus,  in  cases  of  debts  of  unquestioned 
priority,  there  would  practically  be  a  bill  to  marshal  assets, 
with  greatly  increased  expenses,  and  a  delay  seriously  post- 
poning those  who  so  properly  are  the  first  objects  of  the  laVs 
bounty  and  protecting  care. 

We  can  see  no  necessity  for  requiring  such  proceedings  to 
be  had,  no  principle  demanding  it,  and  no  danger  to  the  rights 
of  a  creditor  having  such  a  Hen,  under  the  decision  we  make. 
The  administrator  is  a  sworn  officer  or  agent,  acting  under  the 
judgment  of  a  Court,  with  as  well  defined  a  line  of  duty 
pointed  out  by  the  law,  as  the  sheriff  or  any  other  oflioer 
would  have,  and  the  rights  of  all  parties  in  such  cas^  coald, 
with  equal  safety  and  a  more  speedy  enjoyment,  be  secured  in 
his  hands. 

Judgment  affirmed. 


B.  A.  Lansdale  d  al.j  plaintiffs  In  error,  vs.  Peteb  F. 

Bbown  et.  al.y  defendants  in  error.  ' 

1.  When  a  bill  was  filed,  seeking  the  partition  of  a  lot  of  land  between 
tenants  in  common,  and  an  accoant,  the  complainants  claiming  seren- 
eighths  and  the  defendants  one- eighth,  and  fails  to  show  whether  the 
defendants  were  in  possession  of  a  greater  portion  of  the  land  than 
their  share,  or  whether  said  defendants  were  holding  adYersely  to  the 
complainants^  or  anything  going  to  show  a  liability  on  the  part  of  the 
defendants,  as  tenants  in  common,  to  account  for  the  rents  and  profits 
of  the  land,  a  demarrer  thereto  was  properly  sustained. 

2.  If  the  other  allegations  in  the  bill  had  been  sufficient,  the  nnmber  of 
parties  defendant  might  have  been  a  good  ground  for  equity  jarisdic* 
tion  to  prevent  a  multiplicity  of  suits. 

Equity.  Partition,  Tenants  in  common.  Multiplicity 
of  suits.  Befbre  Judge  Clark.  Sumter  Superior  Court 
April  Adjourned  Term,  1873. 
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For  the  &cts  of  this  case^  see  the  decision. 

C.  T.  GrOODE,  for  plaintiffs  in  error. 

W.  A.  Hawkins  ;  B.  P.  Hollis,  for  defendants. 

Warner,  Chief  Justice. 

This  case  was  a  bill  filed  by  the  complainants  against  the 
defendants,  praying  for  a  partition  of  a  lot  of  land  in  the 
ooanty  of  Sumter,  the  complainants  claiming  seven-eights  of 
the  lot.     The  defendants   demurred  to  the  bill  for  want  of 
equity,   which  was  sustained   by  the  Court,   and   the  com- 
plainants excepted.     The  object  of  the  bill,  as  we  understand 
it,  (though  it  is  very  difficult  to  say  what  is  the  precise  object 
of  it,  from  the  confused  and  imperfect  allegations  contained 
therein)  is  to  have  a  partition  of  the  land  between  the  com- 
plainants and  the   defendants,  as  tenants  in  common,  the 
complainants  claiming  seven-eighths  of  the  land,   and  the 
defendants  one-eighth  thereof,  and  to  have  an  account  and 
decree  against  the  defendants  for  the  rents  and  profits  of  the 
land.     Whether  the  deifendants  are  in  possession  of  a  greater 
portion  of  the  land  than  their  one-eighth  share  would  be,  on 
a   division,  does  not  appear,   nor  does  it  appear  that  the 
defendants  are  holding  adversely  to  the  complainants,  any 
more  of  said  land  than  one-eighth  thereof,  or  that  there  has 
ever  been  any  actual  ouster  of  complainants,  as  tenants  in 
common,  by  the  defendants,  or  anything  going  to  show  a 
liability  on  the  part  of  the  defendants,  as  tenants  in  common 
^th  the  complainants,  to  account  to  them  for  the  rents  and 
profits  of  the  land,  nor  does  the  bill  clearly  and  affirmatively 
sho^w  such  a  state  of  facts  as  would  entitle  the  complainants 
to  come  into  a  Court  of  equity  to  have  a  partition  of  the  land. 
If  the  other  allegations  in  the  bill  had  been  sufficient,  the 
number  of  parties  defendant  might  have  been  a  good  ground 
for  equity  jurisdiction  to  prevent  a  multiplicity  of  suits. 
I^t  the  judgment  of  the  Court  below  be  affirmed. 
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Thomas  C.  White  et  cU.,  plaintiflfe  in  error,  vs.  William 
M.  Haslett  et  al,,  executors,  defendants  in  error. 

1.  Where,  daring  the  sesaion  of  the  Coort,  leave  of  absence  for  the  term 
is  granted  to  an  attorney,  and  in  a  short  time  afterwards  the  attorney 
being  present  in  Court,  it  was  not  error  for  the  Judge,  in  order  to  pre- 
vent the  continuance  of  a  case  in  which  such  attorney  was  the  leading 
counsel,  to  call  the  case  for  trial  out  of  the  regular  order,  unless  it  wsa 
made  to  appear  that  the  attorney  or  his  client  was  less  prepared  for 
trial  on  account  of  such  leave  of  absence  having  been  granted,  or  thaa 
they  would  be  if  the  case  were  not  called  out  of  its  order. 

2.  A  defendanf  in  execution  who  lodged  with  the  levying  sheriff,  on  the 
15th  of  September,  1871,  an  affidavit  that  the  legal  taxes  on  the  debt 
had  not  been  paid,  which  affidavit  was  made  for  the  purpose  of  arrest- 
ing the  sale,  and  did  arrest  the  sale,  and  was  prosecuted  by  the  de- 
fendant to  a  trial  as  affidavits  of  illegality  are  tried,  was  liable,  on  the 
trial  thereof,  to  the  penalties  provided  by  law  for  the  filing  of  affidavits 
of  illegality  for  delay  only,  provided  the  jory  believed  it  was  interposed 
for  that  purpose. 

8.  On  the  trial  of  such  case,  the  only  legal  issue  which,  under  any  valid 
law,  could  have  been  before  the  jury,  was  whether  such  affidavit  was 
filed  for  delay  only;  and  plaintiffs  having  attached  to  the  execution  an 
affidavit  of  the  payment  of  taxes  before  the  defendant  filed  his  affidavit 
and  proved  the  same  on  the  trial,  and  the  defendant  offered  no  evi- 
dence, '^  We,  the  jury,  find  for  the  plaintiffs  ten  per  cent,  damages," 
was  a  legal  verdict,  and  one  that  covered  the  whole  issue. 

4.  Where,  by  agreement,  an  order  was  passed  allowing  either  party  to  ex- 
cept to  a  decision  to  be  rendered  at  Chambers  within  ten  days,  and  Ae 
bill  of  exceptions  was  not  certified  within  the  time  specified,  but  within 
thirty  days,  these  facts  constitute  no  ground  to  dismiss  the  writ  of  error, 
as  the  consent  order  did  not  deprive  this  Court  of  jurisdiction,  what- 
ever effect  it  may  have  as  between  the  parties.  (R.)  See  end  of  Re- 
port. 

Leave  of  absence.  Illegality.  Relief  Act  of  1870.  Dam- 
ages. Practice  in  the  Supreme  Court.  Before  Judge  AN- 
DREWS.   Elbert  county.    At  Chambers.    January  4th,  1873. 

An  execution  in  favor  of  William  M.  Haslett  and  Elbert 
M.  Backer,  as  executors  of  Joseph  Rucker,  deceased,  against 
Thomas  C.  White  and  J.  S.  White,  based  upon  a  judgment 
obtained  in  Elbert  Superior  Court  on  September  10th,  1866, 
for  $1,809  88,  principal,  and  $675  68,  interest,  was  levied 
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upon  the  property  of  the  defendants.  The  cause  of  action 
upon  which  said  judgment  was  based  accrued  before  June 
Ist,  1865.  On  September  12th,  1871,  the  plaintiffi  attached 
to  the  execution  an  affidavit  as  to  the  payment  of  taxes,  in 
compliance  with  the  provisions  of  the  Relief  Act  of  October 
13th,  1871.  A  counter-affidavit  was  filed  by  the  defendant, 
Thomas  C,  White,  and  the  papers  were  returned  to  the  Supe- 
rior Court. 

The  issue  thus  formed  was  called  out  of  its  regular  order 
on  the  docket.  J.  D.  Mathews,  Esq.,  of  counsel  for  the  de- 
fendants, protested  against  proceciling  with  the  case  at  that 
time,  for  the  reasons  that  he  had  previously  obtained  leave  of 
absence  from  the  Court  for  the  term,  with  the  understanding 
that  all  cases  in  which  he  was  leading  counsel  should  be  con- 
tinued, and  was  then  accidentally  in  the  Court-room ;  that  if 
called  in  its  regular  order,  the  case  would  not  be  reached  in 
two  days ;  that  he  would  be  compelled  to  abandon  the  defense. 

The  Court  ordered  the  case  to  proceed.  Upon  the  statement 
of  counsel  for  plaintiffs  that  he  would  ajsk  damages  as  in  cases 
of  ill^ality,  where  the  affidavit  was  made  for  delay  only,  Mr. 
Mathews  remained  in  Court  and  represented  the  defense. 

Upon  the  trial,  counsel  for  defendants  insisted  that  the  bur- 
dei^of  proving  that  the  taxes  had  been  paid  rested  upon  the 
plaintiffi  in  execution.  The  Court  ruled  to  the  contrary. 
Counsel  for  defendants  stated  that  he  was  taken  by  surprise 
by  the  manner  in  which  the  case  was  called,  and  had  no  evi- 
dence to  introduce.  The  plaintiffs  were  introduced  and  estab- 
lished tli^  payment  of  the  taxes. 

The  Court  charged  the  jury,  in  substance,  that  the  affidavit 

of  the  defendant,  filed  under  the  5th  section  of  the  Relief  Act 

of  1870,  was  an  affidavit  of  illegality  to  the  fullest  extent, 

and  that  they  had  the  power  to  assess  such  damages,  not  ex-» 

ceeding  twenty-five  per  cent,  aa  might  seem  reasonable  and 

just^  upon  the  principal  debt,  provided  it  should  be  made  to 

appear  that  such  affidavit  was  interposed  for  delay  only. 

The  jury  returned  the  following  verdict :  "  We,  the  jury. 

You  XL1X.  18. 
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find  for  plaintifi^  in  fi.  fa.^  ten  per  cent  damages^  with  costs 
of  suit." 

The  defendants  moved  for  a  new  trial  upon  the  following 
grounds^  to-wit : 

1st.  Because  the  Court  erred  in  ordering  said  cause  to  trial 
under  the  circumstances  above  stated. 

2d.  Because  the  Court  erred  in  ruling  that  the  harden  of 
proof  upon  the  issue,  as  to  the  payment  of  taxes,  was  on  the 
defendants. 

3d.  Because  the  Court  erred  in  its  charge. 

4th.  Because  the  verdict  did  not  cover  the  issues  made  by 
the  pleadings. 

5th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  defendants  excepted. 

When  the  case  was  called  in  the  Supreme  Court,  counsel 
for  defendants  in  error  moved  to  dismiss  the  same,  because,  as 
appeared  from  the  bill  of  exceptions,  a  consent  order  of  Court 
was  taken  confining  each  party  to  ten  days  from  the  decision 
upon  the  motion  for  a  new  trial,  which  was  to  be  rendered  in 
vacation,  within  which  to  except,  whilst  said  bill  of  exceptions 
was  certified  and  filed  afler  the  expiration  of  said  specified 
time.  It  appeared  that  the  certificate  and  filing  was  within 
thirty  days  from  the  rendition  of  the  decision. 

The  Court  overruled  the  motion,  holding  that  such  consent 
order  could  not  deprive  the  Supreme  Court  of  jurisdiction, 
whatever  effect  it  might  have  as  between  the  parties. 

J.  D.  Mathews;  H.  A.  Roebuck,  by  Clark  &  Goes,  for 
plaintiffi  in  error. 

Egbert  Toombs,  for  defendants. 

Trippe,  Judge. 

1.  There  is  nothing  in  the  record  showing  any  possibility  of 
damage  to  plaintii&  in  error,  on  account  of  calling  the  cage  by 
the  Court  out  of  its  regular  order ;  or  because,  a  short  time 
previous,  leave  of  absence  had  been  granted  to  their  counsel. 
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It  was  not  claimed  that  the  attorney  or  clients  were  less  pre- 
pared for  trial  than  they  would  have  been,  had  such  leave  not 
been  granted,  or  than  they  would  be,  if  the  case  were  not  then 
called, 

2.  The  mere  fact  that  an  affidavit  of  illegality  is  based  on 
grounds  that  are  not  good  in  law,  or  that  it  is  filed  under  the 
provisions  of  an  Act  of  the  Legislature,  wliich  is  finally  pro- 
nounced unconstitutional,  does  not  prevent  the  plaintiff  in 
execution  from  claiming  damages,  if  it  be  made  to  appear  on 
the  trial,  that  it  was  interposed  for  delay  only.  If  it  is  filed 
with  the  sheriff,  as  an  affidavit  of  illegality,  accepted  by  him, 
as  such,  and  the  sale  thereby  arrested,  and  it  is  returned  into 
Court,  is  heard  and  tried  as  other  like  cases  are  tried,  and  the 
jury  find  that  it  was  the  purpose  of  the  defendant  to  secure 
delay  only,  a  case  is  made  for  damages.  If  the  grounds  set 
forth  be  not  only  not  good  in  law,  but  not  true  in  fact,  and 
the  defelidant  could  have  had  good  reasons,  if  he  had  made 
inquiry  of  the  sheriff  as  to  the  papers  in  the  case,  then  lodged 
with  him,  to  believe  that  the  grounds  were  not  true,  and  still 
prosecutes  his  affidavit  to  trial,  and  does  not  offer  any  evidence 
to  sustain  even  the  truth  of  his  allegations,  he  is  clearly  liable 
to  the  penalties  prescribed  for  the  filing  of  affidavits  of  ille- 
gality for  delay  only. 

3.  It  is  contended  that  the  verdict  of  the  jury  being  simply, 

"We,  the  jury,  find  for  the  plaintiffs  ten  per  cent,  damages," 

wa^  illegal,  because  it  did  not  cover  the  whole  issue,  in  this, 

that  it  did  not  find  that  the  taxes  had  been  paid.     In  the  cjise 

of  Mvtchdl  vs.  Coihran  &  EllioU,  decided  at  the  January  term, 

1873,  not  yet  reported,  it  was  held,  that  a  verdict  of  a  jury 

finding  that  the  taxes  on  a  debt  contracted  before  June  1st, 

1865,  had  not  been  paid,  is  on  an  immaterial  issue,     *     *     * 

and   that  it  was  error  in  the  Court  to  dismiss  the  plaintiff's 

action  for  such  non-payment.     If  such  an  issue  be  immaterial, 

it  was  not  necessary  for  the  verdict  to  contain  a  finding  upon 

it.      The  only  legal  issue  that  could  have  been  before  the  jury 

in  this  case,  was,  did  defendants  interpose  the  affidavit  for 

delay  only  ?    In  finding  damages,  the  jury  decided  affirma- 
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lively  on  tliat  issue.     The  verdict  legally  implies  that  fad, 
and  it  covers  the  whole  i:s}ue. 
Judgment  affirmed. 


Colquitt  &  Baggs  et  aly  plaintiffs  in  error,  vs.  P.  H.  Oltteb, 

defendant  in  error. 

1.  Where  a  verdict  was  rendered  in  the  Coanty  Court  prior  to  its  abolish- 
ment, and  an  appeal  entered  after,  bat  within  the  four  days  allowed  by 
law,  the  judgment  entered  against  the  security  on  appeal  on  IhesecoDd 
trial,  was  valid. 

2.  The  acceptance  of  the  appeal  bond  by  the  Coanty  Jodge  was  a  minis- 
terial and  not  a  judicial  act ;  Tt  was  nothing  more  than  the  traosmis* 
sion  of  the  unfinished  business  of  the  County  Court  to  the  Soperior 
Court. 

County  Court.   Appeal.   Judgment.   Before  Judge  Clabk- 
Sumter  Superior  Court.     April  Adjourned  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

W.  B.  GuERRY ;   Hawkins  &  Guerry  ;  B.  P.  Holus, 
for  plaintiffs  in  error. 

C.  T.  GooDE ;  AiXEN  Fort,  by  N.  A.  Smith,  for  de- 
fendant. 

Warner,  Chief  Justice. 

On  the  20th  of  July,  1868,  a  verdict  was  rendered  in  the 
County  Court  of  Sumter,  in  favor  of  Oliver  against  Adams. 
On  the  24th  July,  1 868,  an  appeal  was  taken  by  Adams, 
who  executed  his  appeal  bond  l)efore  the  County  Judge,  with 
Foster  as  his  security,  which  was  entered  on  the  record  book 
of  said  Court,  and  the  case  was  transmitted  to  the  Superior 
Court,  in  which  a  trial  was  had,  and  a  verdict  rendered  against 
Adams  on  the  appeal  trial,  upon  which,  judgment  was  entered 
against  Adams,  and  Foster  as  his  security  on  the  appeal. 


ATLANTA,  JULY  TERM,  1873.  285 

Simmons  V8,  Byrd  et  al. 

The  property  of  Foster  having  been  sold  by  the  sheriff,  and 
the  money  arising  from  the  sale  thereof  being  in  the  sheriffs 
hands,  on  a  motion  to  distribute  the  same,  Colquitt  &  Baggs, 
and  others,  being  junior  judgment  creditors  of  Foster  to 
Oliv^er's  judgment,  moved  the  Court  to  set  aside  Oliver's 
judgment  obtained  against  Foster,  as  security  on  the  appeal 
for. Adams,  on  the  ground  that  the  judgment  was  void  as  to 
them,  inasmuch  as  the  appeal  from  the  verdict  in  the  County 
Court  was  taken,  and  the  appeal  b^nd  executed  before  the 
County  Judge  after  the  County  Court  was  abolished  by  the 
adoption  of  the  Constitution  of  1868,  on  the  21st  day  of  July 
of  that  year.  The  Court  refused  the  motion,  and  ordered  the 
money  in  the  hands  of  the  sheriff  to  be  paid  to  Olivei-'s 
execution,  which  was  the  oldest.  Whereupon,  the  other  judg- 
ment creditors  of  Foster  excepted. 

1.  The  verdict  against  Adams  was  rendered  before  the  Coun- 
ty Court  was  abolished  by  the  Constitution  of  1868,  and  he 
then  had  the  legal  right  to  appeal  therefrom  within  four  days, 
by  paying  costs  and  giving  security,  which  was  done,  and  the 
case  transmitted  to  the  Superior  Court,  as  provided  by  law. 

2.  The  taking  the  bond  and  security  by  the  County  Judge, 
on  the  records  of  that  Court,  was  a  mere  ministerial  and  not  a 
Judickd  act ;  it  was  nothing  more  than  a  transmission  of  the 
unfinished  business  of  the  County  Court  to  the  Superior  Court, 
and,  in  our  judgment,  the  appeal  was  not  void,  nor  was  the 
judgment  rendered  thereon  in  the  Superior  Court,  against  the 
security  on  the  appeal,  void,  under  the  provisions  of  the  Con- 
stitution of  1868. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Ja3I£S  p.  Simmons,  plaintiff  in  error,  vs.  Daniel  M.  Byrd 

d  al.,  defendants  in  error. 

1.  A  judgment  was  obtained  against  a  party  who  died  in  the  latter  part  of 
1863,  testate^  authorizing  his  executors  to  sell,  either  publicly  or  pri- 
vately, certain  of  his  slaves.  The  executors  qualified  in  December, 
18G3.    The  judgment  creditor,  soon  after  the  qualification  of  the  execu- 
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tors,  urged  them  to  sell  the  negroes,  on  account  of  the  near  approach 
of  the  Federal  army.  The  executors  refused,  and  hired  out  most  of  tbe 
uegroes  for  1864,  but  on  the  6th  of  July,  1864,  at  the  solicitation  of  tb« 
creditors,  plaintiff  included,  defendants  consented  that  they  might  be 
levied  on  and  sold.  A  levy  was  made  the  next  day  on  all  tbe  slaves, 
and  they  were  taken  in  custody  by  the  sheriff.  In  a  few  days,  on  ac^ 
count  of  threatened  raids  by  the  Federal  forces,  the  negroes,  by  con* 
sent  of  the  parties,  were  sent  off  by  a  mutual  agent.  In  a  short  time 
they  returned,  but^  nothing  further  appears  to  have  been  done  with 
them  by  the  sheriff  or  either  of  the  parties : 

Held,  That  the  executors  ar^  not  liable  to  such  levying  creditor  for  not 
having  sold  the  slaves  prior  to  the  levy,  it  having  been  only  seven 
months  from  the  time  of  their  qualification  as  executors,  and  after  the 
levy  was  made,  the  negroes  were  in  the  custody  of  the  law  at  the  in- 
stance of  the  creditor. 

2.  Where  an  executor  advances  a  support  to  the  family  of  the  deceased, 
although  not  specifically  set  apart  by  appraisers,  he  is  entitled  to  be 
credited  with  it  in  accounting  with  the  creditors  and  heirs,  the  burden 
being  on  him  to  show  that  it  was  a  proper  and  necessary  amount. 

8.  A  judgment  creditor  of  a  testator  cannot  recover  in  an  action  ou  the 
case  against  an  execntor  for  not  selling  certain  articles  of  personal 
property,  when  the  creditor  had  it  in  his  power  to  levy  on  the  same, 
more  especially  if  it  be  not  shown  that  they  were  lost  to  the  estate  by 
not  being  sold  by  the  executor,  and  the  executor  points  them  ovit  to 
the  creditor  and  directs  him  to  levy. 

Administrators  and  executors.  Distribution.  ExecutioD. 
Levy.  Before  Judge  Rice.  Gwinnett  Superior  Court.  March 
Term,  1873. 


This  case  was  tried  before  Judge  Da\ns,  but  the  motion  for 
a  new  trial  was  heard  by  Judge  Rice,  he  having  in  the  mean- 
time, come  upon  the  bench. 

James  P.  Simmons  brought  case  against  Daniel  M.  Byrd 
and  Amanda  H.  Gates  for  $10,000  00,  damages  alleged  to 
have  been  sustained  under  the  following  circumstances :  Ou 
December  7th,  1863,  plaintiff  was  the  owner  of  judgments 
against  one  Lodawick  M.  Catas,  aggregating  in  amount  to 
$6,124  58 ;  Gates  having  died,  the  defendants,  as  executor 
and  executrix  of  his  will,  took  possession  of  his  estate,  the 
same  being  of  the  value  of  §30,000  00,  and  more  than  snffi-- 
cieut  to  pay  all  debts  and  liabilities.    The  defendants  have 
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i;rasted  the  assets  until  there  is  not  now  more  than  sufficient 
to  pay  the  liens  of  a  higher  dignity  than  those  of  your  peti- 
tioner. 

The  defendants  pleaded  the  general  issue,  and  further,  that 
the  estate  of  Gates  consisted  almost  entirely  of  negroes,  which  it 
was  impossible  to  sell  during  the  late  war,  except  for  Confeder- 
ate money,  which  the  plaintiff  refused  to  take  upon  his  claims. 
The  property,  besides  the  negroes,  was  not  sufficient  for  the 
year's  support  of  the  family.  The  Federal  forces  were  mak- 
ing raids  through  the  country,  which  rendered  negro  property 
of  little  value.  The  plaintiff  levied  his  executions  upon  the 
n^roes,  and  they  were  placed  in  jail  for  safe-keeping,  but 
they  wore  subsequently,  by  his  consent  and  direction,  taken 
out  of  the  county  in  order  to  prevent  their  capture  by  raiding 
parties,  where  they  remained  until  slavery  ceased  to  exist. 

The  facts  disclosed  by  the  proof  were  substantially  as  fol- 
lows: 

Lodawick  M.  Gates  died  in  September,  1863,  leaving  a  will 
which  authorized  his  executor  and  executrix  to  sell,  either  pub- 
licly or  privately,  certain  slaves.  The  defendants  qualified  as 
executor  and  executrix  on  December  7th,  1863,  and  assumed 
control  of  the  estate.  The  plaintiff  urged  the  defendants  to 
eell  the  n^roes,  on  account  of  the  near  approach  of  the  Fed- 
eral army.  This  they  refused  ,to  do,  and  hired  out  most  of 
the  negroes  for  the  year  1864 ;  but  on  July  6th,  1864,  at  the 
solicitation  of  the  creditors  of  the  estate,  the  plaintiff  inclu- 
ded, consented  that  they  might  be  levied  on  and  sold.  They 
were  accordingly  levied  on  under  one  of  the  plaintiff's  execu- 
tions and  went  into  the  custody  of  the  sheriff.  Shortly  there- 
after, on  account  of  the  approach  of  the  Federal  forces,  by 
consent  of  all  parties  interested,  the  negroes  were  sent  out  of 
the  county.  Upon  their  return,  nothing  further  seems  to  have 
been  done  by  the  sheriff,  the  plaintiff  or  the  defendants. 

The  defendant,  Byrd,  used  the  hire  of  the  negroes,  with 
about  $500  00  of  his  own  money,  for  the  support  of  the  &m- 
ilj  of  testator.  There  was  no  evidence  of  the  usual  year's 
support  having  been  set  apart  by  appraisers. 
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Much  additiooal  evidence  was  introduced  which  is  thought 
to  be  unnecessary  to  an  understanding  of  the  decisioOy  and  is^ 
therefore^  omitted. 

The  jury  returned  a  verdict  for  the  defendants.  The  phuD- 
tiff  moved  for  a  new  trial,  because  the  verdict  was  contnuy  to 
the  law  and  the  evidence. 

James  P.  Simmons  ;  Winn  &  Simmons  ;  Hillyeb  & 
Bbother,  for  plaintiff  in  error. 

Clark  &  Pace  ;  J.  N.  Glenn  ;  N.  L.  Htjtchiks,  for  de- 
fendants. 

Tbippe,  Judge. 

1.  It  is  sought  in  this  case  to  hold  the  executor  liable  to  a 
judgment  creditor  of  his  testator,  for  not  selling  the  slaves  of 
the  estate  within  less  than  seven  months  after  his  qualifica- 
tion as  executor.  The  special  reason  assigned  as  making  it  a 
guilty  de&ult  on  the  part  of  the  executor  in  not  so  selling  is, 
that  tlie  negroes  were  in  danger  of  being  lost  to  the  estate  and 
to  the  creditors,  on  account  of  the  near  approach  of  the  Federal 
army  to  the  section  where  the  n^roes  were.  We  do  not  think 
this  shows  such  negligence  by  the  executor  as  to  make  him 
responsible  for  the  loss  of  the  slaves  by  emancipation,  which 
occurred  about  nine  or  ten  months  thereafter.  The  slaves 
were  not  captured  or  taken  by  the  Federal  army.  They  were 
levied  on  by  general  consent,  plaintiff  included,  and  at  his 
instance.  By  general  consent  the  n^roes  were  sent  off  to 
prevent  capture.  When  so  sent  off  they  were  under  levy,  in 
the  custody  of  the  law,  and  it  seems  that  afterwards  all  parties 
were  quiet ;  nothing  done  under  tlie  levy ;  and  the  whole 
matter  was  closed  by  the  emancipation  of  the  slaves  in  eonie 
six  or  eight  months  after  their  return.  It  would  be  a  crod 
hardship  on  the  executor  to  make  him  responsible  for  not 
selling  the  slaves  in  seven  months  after  he  took  letters.  He 
was  qualified  as  executor  in  the  latter  part  of  1863.  He  had 
at  once  to  decide  whether  he  would  hire  them  for  the  next 
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year  or  sell  them.  He  decided  to  hire  them,  and  did  hire  a 
large  portion,  working  some  on  the  farm  belonging  to  the 
estate.  This  was  not  such  an  abuse  of  his  power  or  discretion 
as  to  make  him  responsible  for  their  loss,  because,  within  four 
months  after  the  expiration  of  the  next  year,  the  slaves  were 
lost  by  the  act  of  the  government.  Afl^r  the  levy  in  July^ 
1864,  and  that,  too,  by  consent  of  the  executor,  and  by  the 
act  or  direction  of  the  plaintiff,  the  negroes  were  in  the  custody 
of  the  law,  for  it  seems  that  the  levy  was  never  dismissed. 

2.  It  is  also  claimed  that  the  widow  and  family  of  the  testator 
consumed  a  portion  of  the  estate  furnished  them  by  the  execu- 
tor, and  that  twelve  months*  support  and  maintenance  had 
not  been  assigned  them  by  appraisers,  so  as  to  authorize  such 
use  of  it.  We  do  not  think  that  it  is  absolutely  necessary 
that  there  should  be  a  formal  assignment  made  of  a  twelve 
months'  support  and  maintenance  to  the  family  of  a  deceased 
person,  to  entitle  the  representative  of  the  estate  to  a  credit  of 
what  he  may  have  allowed  or  given  them  for  such  support. 
It  would,  of  course^  be  incumbent  on  him  to  show  that  what 
he  had  so  furnished  was  reasonable  and  proper.  He  takes 
the  hazard ;  but  if  he  only  furnish  what  the  law  would  compel 
him  to  furnish,  he  is  to  be  pro^^ected.  We  think  this  is  not 
only  consistent  with  the  cases  of  Blassingame  et  ah,  V8,  Rose 
et  oLy  34  Georgia^  418,  and  Wdla  vs.  Wilder,  36  Georgia,  194, 
but  is  almost  necessarily  the  result  of  those  decisions. 

3.  There  were  a  few  articles  of  property  not  sold  or  consumed 

by  the  family,  and  which  were  left;  with  the  widow,  who  was 

also  executrix.     The  executor  pointed  them  out  to  the  creditor 

and  directed  him  to  levy.     The  creditor  did  not  do  so,  and 

claims  in  this  action,  that  the  executor  is  liable  therefor.  The 

most  there  is  in  this  point  seems  to  be,  that  there  must  have 

been  a  dispute  between  the  creditor  and  executor  as  to  who 

should  perform  the  ungracious  task,  so  to  call  it,  of  selling,  or' 

having  sold,  the  remnant  of  a  once  valuable  estate.     The 

creditor  would  not  levy  on  it,  and  seeks,  in  an  action  on  the 

case,  to  hold  the  executor  responsible  because  he  did  not.     It 

docs  not  appear  that  the  items  of  property  have  been  lost  to 
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the  estate,  or  as  yet  lost  to  the  creditor,  on  account  of  the 
executor's  not  selling.  There  is  no  return  on  the  plaintifiTB 
execution  o{  nulla  bonay  and  how  can  he  expect  to  recover  for 
a  devastavit  by  the  executor  without  proof  of  the  waste?  We 
do  not  think  the  evidence  on  this  point  shows  that  the  execator 
is  responsible. 

Judgment  affirmed. 


R.  H.  Powell  d  al,,  plaintiffs  in  error,  vs,  Sarah  Lawsox, 

defendant  in  error. 

1.  The  BherifF,  under  a  writ  of  possession  based  upon  a  judgment  ren- 
dered in  an  action  of  ejectmentj  has  no  authority  to  receiv^e  an  affidarit 
from  a  person  not  a  party  to  said  suit,  to  the  effect  that  she  did  not  hold 
possession  of  the  land  as  tenant  under  the  plaintiff  or  defendant  ia 
ejectment,  "  or  any  one  else." 

2.  Where,  upon  the  trial  of  a  case  arising  under  the  forcible  entry  and 
detainer  law,  the  jury  reported  to  the  presiding  Justice  that  they  could 
not  agree  upon  a  verdict,  and  the  magistrate  told  them  that  they  mast 
agree  or  he  would  take  them  with  him- to  Blakely,  and  the  jury  subse- 
quently returned  a  verdict  for  the  defendant,  but  upon  being  polled, 
two  of  them  stated  that  they  had  consented  to  the  verdict,  but  had  not 
agreed  to  it,  and  the  Justice  received  the  verdict  over  the  objecUons  of 
the  plaintiffs: 

Hddj  That  the  proceeding  was  illegal. 

Ejectment.  Forcible  entry  and  detainer.  Practice.  Ver- 
dict. Jury.  Certiorari,  Before  Judge  Harrell.  Early 
County.    At  Chambers.     September  13th,  1872, 

For  the  &cts  of  this  case,  see  the  decision. 

R.  H.  Powell,  by  brief,  for  plaintiffs  in  error. 

SwANN  &  Cartledge,  by  A.  Hood,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  application  to  the  Judge  of  the  Superior  Court 
for  a  writ  of  certiorari,  which  was  refused,  and  the  plaintiffs 
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excepted.  It  appears  from  the  allegations  in  the  plaintiffs' 
petition  for  ceHiorari  that  the  plaintiffs  were  the  joint  owners 
of  a  lot  of  land ;  that  at  the  October  term  of  Early  Superior 
Court,  1871,  Hill,  one  of  the  plaintiffs,  recovered  the  lot  of 
land  by  an  action  of  ejectment  brought  by  him  against  one 
Evans,  who  was  in  possession  of  it;  that  plaintiffs  consented 
for  Evans  to  remain  in  possession  of  the  land,  as  their  tenant, 
until  he  could  gather  his  crop.  About  the  1st  of  November 
of  that  year,  Evans  went  out  and  abandoned  the  possession 
of  the  land,  but  a  day  or  two  before  Evans  went  out,  Mrs. 
Lawson,  the  defendant,  went  into  the  possession  of  it.  A  writ 
of  possession  was  issued  by  the  clerk  of  the  Superior  Court 
to  execute  the  judgment  rendered  in  the  ejectment  suit  in  fa- 
vor of  Hill  against  Evans,  commanding  the  sheriff^  to  put  the 
plaintiff  in  possession  of  the  land.  When  the  sheriff  went 
to  execute  the  writ,  he  found  the  defendant,  Mrs.  Lawson,  in 
possession  of  the  land,  who  refused  to  give  possession  to  the 
plaintiff,  and  made  an  affidavit  that  she  did  not  hold  posses- 
session  as  tenant  under  Evans,  Hill,  or  any  one  else,  and  ten- 
dered tlie  same  to  the  sheriff,  who  took  the  affidavit,  returned 
it  to  the  Superior  Court,  and  left  her  in  possession. 

1 .  We  are  not  aware  of  any  provision  in  the  Code  of  this  State 
which  would  have  authorized  the  sheriff  to  have  received  the 
counter-affidavit  of  Mrs.  Lawson  to  the  writ  of  possession, 
who  was  not  a  party  thereto,  and  thus  create  an  issue  to  be 
tried  thereon  in  the  Superior  Court,  by  returning  the  papera 
to  that  Court,  as  was  done  by  the  sheriff  in  this  case.  The 
writ  of  possession  placed  in  the  hands -of  the  sheriff,  only  au- 
thorized him  to  disposse&s  the  defendant  in  the  ejectment  suit, 
and  those  claiming  under  him :  Code,  3583. 

2.  The  plaintiffs,  however,  proceeded  against  Mrs.  Lawson, 
the  defendant,  for  forcible  entry  and  detainer,  as  provided  by 
the  4014th  section  of  the  Code.  On  the  trial  of  that  issue  be- 
fore the  Justice  and  jury  summoned  to  try  the  same,  it  did  not 
appear  from  the  evidence  in  the  record  how  or  in  what  manner 
]\Irs.  Lawson  got  possession  of  the  land ;  there  is  no  evidence 
of  Hnyforeible  entry  thereon  by  her.  There  is  some  evidence, 
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however,  of  a  forcible  detainer  of  the  premises  by  the  defendant, 
that  when  one  of  the  plaintiffs  demanded  possession  thereof^he 
was  ordered  off  by  the  occupants  of  the  house.  The  jury  found 
a  verdict  for  the  defendant,  and  if  the  (rial  had  been  legally 
conducted  before  the  Justice,  there  would  have  been  no  error 
in  the  refusal  of  the  Court  to  grant  the  certiorari^  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence ;  in  other 
words,  this  Court  would  not  have  controlled  the  discretion  of 
the  presiding  Judge  in  refusing  to  sanction  the  eertiorari  on 
that  ground.  But  the  trial  was  not  l^ally  conducted,  and 
we  cannot  sanction  and  maintain  a  verdict  rendered  under  the 
&cts  and  circumstances  disclosed  in  the  record.  It  appears 
that  after  the  jury  had  retired  to  consider  the  case  and  make 
up  their  verdict,  they  reported  to  the  Justice  that  they  ooald 
not  agree  on  a  venlict ;  whereupon,  the  Justice  told  them  that 
they  must  agree,  or  he  would  take  them  with  him  to  Bkkely. 
The  jury  then  retired,  and  after  staying  out  until  about  smi- 
down,  brought  in  a  verdict  for  the  defendant.  On  the  jury 
being  polled,  two  of  them  said  that  they  consented  to  the  ver« 
diet,  but  that  they  did  not  agree  to  it  The  plaintiffs  objected 
to  the  verdict  being  received,  but  the  Justice  overruled  the 
objection  and  received  the  verdict. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Edward  C.  Murphy  et  al.^  plaintiffs  in  error,  V8.  Samuel 

Harris,  defendant  in  error. 

There  was  no  abuse  of  diacretion  by  the  Coart  below  in  granting  the  nev 
trial  in  this  case. 

New  trial.  Before  Judge  Hopkins.  Fulton  Superior 
Court.    October  Term,  1872. 

Samuel  Harris  brought  trespass  against  Edward  C.  Murphy 
and  George  W.  Anderson,  alleging  that  the  defendants  had 
unlawfully  arrested  and  imprisoned  him  in  the  calaboose  of 
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the  city  of  Atlanta,  and  while  thus  detained,  had  robbed  him 
of  $50  00,  by  threats  of  prosecuting  and  sending  his  son  to 
the  penitentiary,  whereby  he  was  injured  and  damaged 
§5,000  00.     The  defendants  pleaded  the  general  issue. 

Upon  the  trial  substantially  the  following  evidence  was 
introduced : 

Samuel  Harris,  tJie  plaintiff,   testified  as   follows :    Was 

arrested  by  the  defendant.  Murphy,  in  August,  1869;   had 

been  to  a  pond  near  Grenville's  mill  to  fill  up  his  water-cart ; 

took  off  his  coat  and  lefl  it  tliere ;  in  the  pocket  was  §200  00; 

his  son,  Harry,  was  with  him ;  filled  the  boy's  barrel  with 

water  and  sent  him  off,  then  he  followed ;  nev^er  thought  of 

his  coat  until  he  arrived  on  Whitehall  street ;  his  son  emptied 

his  water  first  and  went  back  to  the  pond  ;  plaintiff  told  him 

about  the  coat ;  when  he  went  back,  met  his  son  about  ten 

steps  from  the  pond  with  his  load  of  water ;  his  son  said, 

"Father,  it  is  not  here;''  followed  his  son  back  to  town,  met 

the  defendant.  Murphy,  and  told  him  he  would  give  him 

$50  00  to  recover  his  coat  and  the  §200  00  in  it ;  Murphy 

told  him  to  bring  his  horse ;  he  went  off  down  the  road ;  saw 

him  no  more  for  two  or  three  hours ;  his  son  got  the  coat ; 

met  policeman  Hinton,  who  was  with  Murphy;  told  him  he 

had  got  his  coat;  run  his  hand  in  his  pocket  and  told  Hinton 

to  tell  Murphy  to  come  to  him  and  he  would  satisfy  him  for 

his  trouble ;  soon  afler,  met  Murphy  with  his  son,  Harry ; 

Murphy  said,  "halt,  I  want  my  $50  00;"  plaintiff  said,  "Mr. 

Murphy,  you  never  got  my  coat — if  you  had  gotten  it  and 

brought  it,  I  would  have  given  you  $50  00;"  he  said,  "your 

son  stole  it ;"  I  said  he  did  no  such  thing ;  Capt.  Anderson 

then  said,  "  he  claims  the  reward."     Murphy  said,  "  come  on ;" 

wre  ^'ent  to  Bradfield's  drug  store ;  plaintiff  started  to  go  out ; 

Murphy  said,  "hold  on;"  two  policemen  came,  and  Murphy 

said,  "take  them  to  the  guard-house;"  plaintiff  said,  "what 

Jia ve  I  done ;  I  will  give  bond  ;"  two  policemen  carried  them 

to  the  guard-house  and  locked  them  up;  put  them  in  different 

rooms ;  staid  there  twenty-five  or  thirty  minutes ;  Murphy 

came  and  said  to  the  two  policemen,  "  take  them  to  Boggus'  office 
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quick ;"  when  plaintiff  got  there,  found  Murphy  there ;  he 
said,  "I  want  my  $50  00;"  plaintiff  said  he  could  not  give  it, 
as  he  never  got  his  coat;  he  said,  "if  you  donft,  I  will  write  a 
warrant  and  send  your  son  to  the  penitentiary;"  plaintiff 
said,  "good  God,  will  you  do  that?"  Murphy  went  to  dinner, 
and  said  to  defendant,  Anderson,  *'get  that  850  00  for  me — ^if 
he  don't  pay  it  keep  his  son,  and  I  will  send  him  to  the  peni- 
tentiary;"  he  paid  the  money ;  Capt.  Anderson  said,  "I  have 
nothing  to  do  with  it,  I  must  do  as  Murphy  says ;"  he  said 
to  me,  after  receiving  the  money,  "go  and  get  some  friends, 
some  attorneys,  and  tell  them  how  Murphy  has  acted  with 
you;"  I  believe  he  said,  "you  ought  to  keep  the  money  in 
your  pocket."  I  staid  two  hours  in  Boggus'  office;  he  would 
not  let  plaintiff  go  out ;  they  never  took  out  a  warrant ;  they 
threatened  to  do  so ;  plaintiff's  wife  was  there  crying ;  she 
said,  "  pay  the  $60  00,  and  let  us  get  out  of  this  trouble ;" 
have  been  before  the  grand  jury  and  given  evidence  in  this 
case ;  it  was  about  nine  o'clock  when  he  first  told  Murphy 
about  his  coat ;  it  was  about  an  hour  before  his  son  broQght 
his  coat  to  him ;  Murphy  was  captain  of  the  police,  and 
Anderson  lieutenant  under  him ;  it  was  the  second  time  his 
son  went  back  to  the  pond  when  he  got  the  coat ;  he  was 
three  or  four  hundred  yards  from  the  pond  when  he  met  him 
with  the  coat,  and  the  money  was  in  the  pocket ;  paid  the 
money  to  Captain  Anderson  ;  Anderson  did  not  force  him  to 
pay  it;  Murphy  forced  him;  his  wife  said  pay  it,  as  she  was  in 
so  much  trouble ;  it  was  after  Anderson  got  the  money  he 
told  him  to  go  to  a  lawyer ;  Anderson  did  not  tell  him  he 
would  not  receive  it,  unless  he  paid  it  freely  and  voluntarily. 
E.  C.  Murphy,  defendant,  testified  as  follows:  He  met 
plaintiff  on  Alabama  street ;  said  he  had  been  robbed ;  that 
he  had  $200  00  in  his  coat  pocket ;  that  he  had  left  his  coat 
at  the  pond  from  which  he  was  hauling  water ;  that  he  would 
give  defendant  $60  00  if  he  would  get  it  for  him ;  told  him  to 
keep  his  mouth  shut  and  he  would  put  the  right  man  on  it 
and  get  it  if  it  was  in  town ;  sent  for  Captain  Anderson  and 
told  him  the  circumstances ;  he  (Murphy)  went  to  the  pond 
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and  learned  that  no  one  had  been  there  except  an  old  one- 
arraed  man,  and  found  that  he  was  at  home  at  the  time  plain- 
tiff left ;  after  riding  about  much  and  inquiring,  became  satis- 
fied that  the  little  negro  who  was  plaintiff's  son,  had  stolen 
the  coat,  and  ordered  him  arrested ;  policeman  Hinton  arrested 
another  little  negro  with  plaintiff's  son,  and  all  went  up 
Whitehall  street  and  met  plaintiff  near  a  doctor's  store;  or- 
dered some  policemen  to  take  them  to  the  guard-house  and  he 
would  take  the  case  to  Boggus'  Court ;  he  sent  them  to  the 
guard -house  because  the  boy  said  the  money  came  from  the 
"rag  boys ;"  hunted  for  the  rag  boys ;  no  one  had  seen  them 
around  there.     In  the  meantime,  plaintiff  and  his  boy  had 
been  sent  to  the  guard-house ;  sent  for  them  to  be  brought  to 
Boggus'  oflSce ;  they  had  not  been  at  the  guard-house  longer 
than  fifteen  or  twenty  minutes ;  he  had  not  intended  to  have 
them  kept  at  the  guard-house  long ;  told  Boggus  to  fill  out  a 
warrant  for  robbery  against  plaintiff's  son ;  Boggus  did  not 
know  how  to  write  it ;  plaintiff  was  in  the  room  at  the  time ; 
had  not  been  to  dinner ;  left  the  case  with  Captain  Anderson  ; 
said  he  would  go  to  dinner,  and  when  he  returned  would  pros- 
ecute the  case ;  had  intended  putting  plaintiff  on  the  stand  as 
a  witness  against  the  boy,  not  then  knowing  he  was  his  son  ; 
was  not  present  when  the  money  was  paid ;  when  he  came 
back  to  the  office  the  case  was  put  off;  did  not  know  whether 
warrant  was  taken  against  the  boy  or  not;  left  instructions 
with  Anderson  to  have  the  warrant  made  out ;  did  not  swear 
out  a  warrant  himself;  did  not  think  he  told  Anderson  not  to 
turn  them  loose  unless  $50  00  was  paid.     Arrested  plaintiff 
because  he  wanted  him  as  a  witness ;  did  not  want  to  go  over 
the  town  for  him ;  did  not  know,  until  he  met  plaintiff  at  the 
drug  store,  that  the  boy  was  his  son ;  sent  them  to  the  guard- 
house after  that ;  he  never  ordered  them  locked  up ;  ordered 
tliem  to  the  guard-house.     There  was  a  magistrate's  office  over 
James'  Bank;  Boggus'  office  was  further  from  the  place  of 
arrest  than  that  office ;  ordered  them  to  the  guard-house  until 
he  got  the  rag  boys  and  other  witnesses.     Never  took  (Harry) 
him  in  the  back  room  of  Boggus'  office  and  told  him  if  he 
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would  admit  that  he  took  the  coat  and  money,  would  turn  him 
loose ;  told  them  in  the  offioe  to  huny  up  and  do  what  thej 
were  going  to  do,  to  have  things  investigated ;  the  money  was 
divided  between  three:  myself,  Captain  Anderson  and  John- 
son ;  I  got  $20  00 ;  there  was  an  aocount  standing  between 
Anderson  and  me.  I  was  chief  of  police ;  Anderson  was  cap- 
tain under  me;  Hutchins  was  a  policeman;  B(^us  was  a 
Justice  of  the  Peace.  Never  told  plaintiff,  in  JBoggus'  oflSoe, 
that  if  he  did  not  pay  the  $50  00  he  would  send  his  son  to 
the  penitentiary ;  told  him  it  would  be  a  penitentiary  ofiense 
if  proven  on  him ;  he  did  not  get  his  coat,  but  was  instrumen- 
tal in  getting  it ;  was  so  close  on  the  boy  that  he  brought  it  up. 
Did  not  consider  plaintiff  a  prisoner  in  Boggus'  oflBoe ;  would 
have  allowed  him  to  go  ;  could  have  gone  when  Ke  pleased ; 
took  him  there  for  a  witness. 

Greorge  W.  Anderson,  defendant,  testified  as  follows :  About 
nine  o'clock,  Murphy  told  him  of  the  case;  told  him  that  the 
old  man  had  lost  his  money  at  the  pond,  and  offered  $50  00 
if  he  would  get  it ;  Murphy  had  been  there  and  fixed  it  on  a 
boy  who  was  hauling  water;  we  went  out,  met  him  and  sent 
him  to  the  guard-house ;  went  with  Murphy  to  Boggus'  office; 
asked  the  old  man  what  he  was  going  to  do,  as  Murphy  was 
going  to  get  a  warrant  for  the  young  man ;  after  discussing  the 
matter  a  while,  Murphy  said  he  was  going  to  dinner,  and  said 
to  me,  "  You  can  arrange  the  matter ;  I  will  have  him  here; 
get  a  warrant  out,  and  when  I  get  back  I  will  sign  it"  Mar- 
phy then  went  out.  Do  not  remember  whether  the  old  man's 
wife  was  there  or  not ;  she  pulled  out  the  money  and  wanted 
plaintiff  to  pay  it ;  he  said  he  did  not  think  it  was  right  to 
l>ay  it ;  defendant  said,  "  Sam,  if  you  don't  think  it  right,  go 
and  consult  a  lawyer,  and  if  it  is  not  right,  I  don't  want  it;" 
the  old  lady  said,  ."  pay  it ;"  plaintiff  said,  "  yes,  I  will  pay 
it;"  defendant  said,  "if  I  receive  it,  you  pay  it  voluntarily, 
that  is  the  understanding ;"  told  him  to  go  out  and  consult  a 
lawyer ;  the  money  was  then  lying  on  the  table ;  there  were 
no  threats  whatever  made ;  gave  him  a  receipt  for  the  money ; 
can  hardly  say  what  became  of  the  money ;  don't  know  wheth- 
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er  he  got  anj  of  the  money  or  not ;  there  was  an  understand- 
ing with  Murphy  as  to  dividing  such  money ;  his  recollection 
is  that  they  divided  it;  had  no  particular  rule  when  they  got 
a  reward ;  sometimes  he  would  get  one-half,  sometimes  one- 
third  ;  could  not  say  that  he  got  any  of  this  money ;  it  was  his 
understanding  that  the  $50  00  was  to  be  paid  or  his  son  must 
be  prosecuted ;  that  the  payment  of  the  $50  00  was  a  discharge 
of  the  parties ;  plaintiff  paid  the  $50  00,  and  they  were  allow- 
ed to  go ;  if  he  had  not  paid  the  $50  00,  should  have  held 
him  until  Murphy  came  back.  When  parties  were  sent  to 
the  guard-house,  they  were  sometimes  locked  up  and  some- 
times not ;  parties  were  sometimes  put  in  different  rooms  to 
investigate  things.  Plaintiff  and  his  son  were  in  the  streets 
sprinkling  water,  in  the  regular  course  of  business  ;  it  was 
a  common  occurrence  to  take  witnesses  to  the  guard-house 
without  making  them  prisoners ;  Murphy  did  not  tell  him  to 
hold  the  old  man  there  until  the  money  was  paid. 

Policeman  Hinton  testified  as  follows :  Murphy  told  him 
that  the  old  man  had  lost  his  pocket-book  and  $200  00  in  it, 
and  that  he  offered  $50  00  for  its  recovery,  and  wanted  wit- 
ness to  go  with  him  to  hunt  it ;  sometime  afterwards  met  the 
old  man,  and  he  told  him  he  had  got  his  coat,  that  his  son 
had  brought  it  to  him^  that  he  had  got  his  money,  and  wanted 
to  know  what  he  charged  for  his  trouble ;  told  him  nothing, 
and   referred  him  to  Murphy;  told  Murphy  that  the  old 
man  had  got  his  coat,  and  how  he  got  it ;  Murphy  said  the 
boy  had  stolen  the  coat,  "  let  us  go  and  arrest  him  ;"  Murphy 
saidy  '^take  the  old  man  along  as  a  witness;"  witness  had 
before  arrested  another  boy  for  stealing,  and  they  all  were 
carried  to  the  guard -house ;  it  was  his  understanding  that  the 
old  man  was  to  go  along  as  a  witness. 

M*  J.  Ivey  testified  as  follows :  Was  in  the  office  of  the 
Justice  of  the  Peace,  Boggus,  when  Anderson,  Murphy,  the 
old  man  (plaintiff)  and  his  son,  were  there;  while  there,  heard 
the  question  asked  as  to  what  was  the  proper  offense  to  be 
charged  against  the  boy ;  after  some  time  Murphy  left ;  the 
money  was  paid  by  the  old  man  over  to  Anderson  ;  Anderson 
Vol.  XLix.  19. 
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said  he  would  not  receive  it,  unless  paid  voluntarily ;  be  was 
called  to  witness  the  fact  that  the  same  was  paid  voIuDtarily; 
Anderson  gave  a  receipt  for  the  money ;  think  it  was  under- 
stood that  he  was  to  go  when  the  money  was  paid. 

McAfee,  for  plaintiff,  testified  as  follows :   Saw  the 

parties  in  Bo^us'  office ;  gathered  from  the  conversation  of 
all  the  parties  that  plaintiff's  son  had  been  arrested  by  the 
police,  charged  with  stealing  the  coat  and  money  of  his  father, 
and  that  Murphy  claimed  $50  00  from  the  old  man  as  a 
reward  he  had  offered  for  the  recovery  of  coat  and  money; 
the  old  man  claimed  he  ought  not  to  pay  it,  because  his  son 
had  brought  the  coat  and  money  to  him  ;  understood  that  if 
the  $50  00  was  paid  the  boy  would  be  turned  loose,  if  not,  he 
would  be  prosecuted  ;  did  not  hear  Anderson  say  anything; 
did  not  know  anything  of  the  payment  of  the  money ;  did  not 
know  whether  the  old  man  was  under  arrest  or  not;  they 
were  all  in  the  office  together. 

Harry  Harris  testified  as  follows :  He  found  the  coat  in  the 
bosom  of  a  rag-boy ;  asked  what  was  that  in  his  bosom  ?  boy 
said  it  was  none  of  his  damned  business ;  he  struck  him,  and 
took  the  coat  from  him;  went  and  gave  the  coat  to  his  father; 
met  Murphy,  who  told  him  to  get  off  his  sprinkler,  and  said, 
I  arrest  you  for  stealing  your  Other's  coat ;  Hinton  arrested 
him  and  carried  him  to  the  drug  store ;  afterwards,  WooteD^a 
policeman,  came  along,  and  Murphy  said,  take  them  to  the 
guard-house ;  afterwards  were  carried  to  Boggus'  office,  when 
Murphy  said,  get  out  a  warrant  for  that  boy  for  stealing  his 
father's  coat ;  Murphy  carried  him  in  a  private  room,  and 
said  if  he  would  say  he  stole  the  coat  he  would  let  him  go ; 
Murphy  said  he  was  going  to  dinner,  and  told  Anderson  not 
to  turn  the  boy  loose  until  he  got  the  $50  00 ;  Murphy  said, 
''  take  charge  of  them,  and  if  Sam.  paid  $50  00,  to  turn  them 
loose." 

The  jury  returned  a  verdict  for  the  defendants.  The  plain- 
tiff moved  for  a  new  trial,  upon  the  ground  tliat  the  verdict 
was  contrary  to  the  law  and  the  evidence.     The  motion  was 
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sustained  and  a  new  trial  was  ordered.     Whereupon,  the  de- 
fendants excepted. 

Hn  Ji  &  Candler,  for  plaintiffs  in  error. 

Thrasher  &  Thrasher  ;  W.  A.  Tigner,  for  defendant. 

Trippe,  Judge. 

This  Court  has  frequently  held  that  the  rule  is  more  liberal 
in  reviewing  the  quastion  whether  the  Court  below  has  abuse<l 
its  discretion  in  deciding  a  motion  for  a  new  trial,  where  the 
same  has  been  granted,  than  in  the  case  of  a  refusal  to  grant 
such  motion.  In  this  case,  we  are  satisfied  that  there  was  no 
such  abuse.  As  the  case  is  to  be  tried  de  novo  on  its  merits, 
under  the  evidence,  and  as  that  is  the  sole  question  in  it,  we 
forbear  to  discuss  it,  and  leave  it  to  be  again  submitted  to  a 
jury,  unbiased  by  anything  we  might  say.  ^ 

Judgment  affirmed. 


Toole  &  Shemphert,  plaintiff  in  error,  vs.  William  P. 

JoWERS,  defendant  in  error. 

1.  An  affidavit  made  to  foreclose  a  merchant's  lien,  under  the  1977th  sec- 
tion of  the  Code,  mast  state  that  the  deponent  is  either  a  factor  or  a 
merchant,  and  that,  as  such,  he  has  furnished  either  provisions  or  com- 
mercial manures,  or  both,  to  the  defendant,  and  also  the  terms  upon 
which  said  supplies  were  furnished. 

2.  Proceedings  to  foreclose  the  lien  must  be  commenced  within  one  year 
after  the  debt  becomes  due. 

9.  The  fact  that  the  defendant  had  replevied  the  property  by  giving  bond 
and  security,  did  not  deprive  him  of  the  right  to  move  to  dismiss  the 
proceedings,  he  having  alleged  in  his  counter-affidavit  that  they  were 
void  under  the  law. 

Factoifs  lien.  Affidavit.  Statute  of  limitations.  Estop- 
pel. Before  Judge  Clark.  Webster  Superior  Court.  March 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 
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"W.  A.  Hawkins,  for  plaintifis  in  error. 

Hawkins,  Guerey  &  Hollis  ;  Allen  Fort,  far  de- 
fendant. ^ 

Warner,  Chief  Jostioe. 

This  was  a  proceeding  on  the  part  of  the  plaintifi^  against 
the  defendant  to  enforce  a  merchant's  lien,  under  the  provis- 
ions of  the  1977th  section  of  the  Code.  The  lien  of  the  plain- 
tiff is  founded  on  an  instrument  executed  by  the  defendant  to 
the  plaintifls  on  his  growing  crop,  pledging  the  same  for  the 
payment  of  two  drafls  drawn  by  the  defendant  upon  the  plain- 
tiffs for  advances  made  by  them  to  him.  The  affidavit  of  the 
plaintiffs  foreclosing  the  lien  states  that  the  defendant  is  in- 
debted to  them  the  sum  of  $536  45,  for  supplies  furnished 
him  to  make  a  crop  for  the  years  1870  and  1871,  but  does  not 
state  that  the  defendant  was  indebted  to  them  for  provisions 
or  commercial  manures  furnished  him  by  agreement  between 
them.  The  defendant  made  a  counter-affidavit,  and  stated 
therein,  amongst  other  things,  that  tlie  affidavit  made  by  the 
plaintifib  to  foreclose  the  lien  was  made  more  than  twelve 
months  after  the  same  became  due,  and  that  the  execution  was 
void  under  the  law.  On  the  trial  of  the  issue  in  the  Superior 
Court,  when  the  plaintiffs  oflered  in  evidence  the  lien  Ji,  fa., 
and  the  levy  thereon  upon  the  defendant's  property,  the  de- 
fendant objected  thereto,  on  the  ground  that  the  fi.  fa.  and 
proceedings  to  foreclose  the  lien  were  void.  Whereupon,  the 
Court  dismissed  the  proceedings,  refused  to  allow  the  plaintife 
to  amend  their  affidavit,  and  the  plaintifis  excepted. 

1.  We  find  no  error  in  the  rulings  of  the  Court  in  this  case, 
on  the  facts  as  disclosed  in  the  record :  Saulabury  vs.  Eason; 
Piei'ce  vs.  PaUishal,  decided  at  the  last  term,  not  yet  reported. 
In  the  last  case  ciied,  it  was  held  that  to  create  a  lien  under 
the  1977th  section  of  the  Code,  and  have  the  same  enforced 
as  steamboat  liens  on  the  growing  crops  of  farmers,  the  plain- 
tiff must  allege  in  his  affidavit  that  he  is  either  a  factor  or  a 
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merchant,  and  that,  as  such,  he  has  furnished  either  provisions 
or  commercial  manures,  or  both,  upon  such  terras  as  may  have 
been  agreed  on  by  the  parties. 

2.  Besides,  in  the  case  now  before  the  Court,  the  alleged 
lien  claim  was  not  prosecuted  within  one  year  after  the  debt 
became  due,  as  is  apparent  from  the  date  of  the  maturity  of 
the  drafts  set  forth  in  the  record. 

3.  The  fact  that  the  defendant  had  replevied  the  property 
levied  on  to  satisfy  the  lien  ji,  fa,  by  giving  his  bond,  with 
security,  did  not  deprive  the  defendant  of  his  legal  right  to 
make  the  motion  to  dismiss  the  proceedings,  he  having  alleged 
in  his  counter-affidavit  that  the  same  were  void  under  the 
law. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


WiixiAM  0*Halloran,  plaintiff  in  error,  vs.  Ellen  O'Hal- 

LORAN,  defendant  in  error. 

Hie  verdict  in  this  case,  granting  a  total  divorce,  was  not  contrary  to  the 
evidence,  or  to  law,  or  to  the  weight  of  the  evidence,  and  where  the 
property  which  is  given  by  the  verdict  to  the  wife  and  children— she 
being  the  libellant — was  the  property  of  the  wife  at  the  time  of  filing 
the  libel,  it  is  not  on  that  ground  liable  to  be  objected  to  by  the  husband- 
If  the  giving  to  the  children  an  interest  in  such  property  could  be 
excepted  to,  it  was  a  matter  of  which  the  libellant  only  could  complain, 
and  not  the  defendant. 

Divorce.  New  trial.  Before  Judge  Hopkins.  Fulton 
Superior  Court.     October  Term,  1873. 

Ellen  O'Halloran  filed  her  libel  for  divorce  against  William 
O^Halloran,  alleging  adultery,  cruel  treatment,  and  habitual 
drunkenness.  The  following  schedule  of  property  possessed 
by-  petitioner,  at  the  time  of  the  separation,  was  annexed : 

1st  Household  and  kitchen  furniture  of  value  of  ?350  00. 

2d.  One-half  lot  of  land,  part  of  lot  one  hundred  and 
eleven,  in  the  fourteenth  district  of  originally  Henry,  now 
Fulton  county,  of  the  value  in  specie  of  $2,000  00. 
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The  record  fails  tc>  disclose  the  plea  of  the  defendant 

The  evidence  made  out  a  clear  case  of  cruel  treatment  and 
habitual  drunkenness  on  the  part  of  defendant.  It  also  dis- 
closed that  the  petitioner  had  two  children  bj  the  defendant, 
a  boy  six  years  of  age,  and  a  girl  three  and  a  half;  that  the 
land  set  forth  in  said  schedule  belonged  to  petitioner. 

The  jury  rendering  the  final  verdict  of  divorce,  gave  all  rf 
the  land  specified  in  said  schedule  to  the  petitioner  and  her 
two  children. 

The  defendant  moved  for  a  new  trial,  because  the  verdict 
was  contrary  to  evidence,  law  and  equity.  The  motion  was 
overruled,  and  the  defendant  excepted. 

Hill  &  Candler,  for  plaintiff  in  error. 

L.  E.  Bleckley,  for  defendant. 

Trippe,  Judge. 

This  case  was  not  argued  before  this  Court,  and  as  the  sole 
ground  in  the  motion  for  a  new  trial  is  that  the  verdict  is 
against  law  and  evidence,  we  have  searched  the  record  to 
ascertain  if  the  verdict  was  authorized  by  the  evidence.  There 
can  be  no  doubt  that  the  testimony  justifies  the  granting  a 
total  divorce,  under  the  law,  if  the  jury  thought  it  proper  so 
to  find.    It  was  in  proof  that  the  land  in  the  schedule  was  the 
property  of  the  wife  at  the  time  of  filing  the  libel,  and  the 
jury  gave  it  to  her  and  the  children.     It  was  not  wrong  to 
allow  the  wife  to  keep  what  was  already  hers,  when  the  hus- 
band had  proved  himself  unworthy  of  her.     As  to  the  interest 
given  to  the  children,  that  was  a  matter  {or  the  wife  to  com- 
plain of,  if  anybody  conld  complain.     The  husband,  in  this 
case,  cannot  object  that  the  children  were  let  in  to  share  thdr 
mother's  property.      It  appeared  fr(Hn  the  wife's  testimony 
that  she  was  willing  for  her  husband  to  have  a  p^Hlion.     This 
she  stated  herself.     But  the  jury  would  not  be  as  liberal  to 
him  as  she  said  she  was  willing  to  be,  and  we  do  not  think 
they  were  wrong.     It  might  be  a  question  whether  they  could 
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have  given  a  part  of  the  wife's  property  to  the  husband.  By 
her  consent,  probably,  all  difl&culty  could  have  been  avoided. 
Bat  the  jury  did  not  feel  justified  in  so  doing.  Under  the 
evidence  showing  such  cruelty  and  drunkenness,  no  one  has  a 
right  to  complain  that  the  wife's  land  was  secured  to  her  and 
their  children. 
Judgment  affirmed. 


M.  E.  Daniel,  administratrix,  plaintiff  in  error,  vs.  Oliver 
P.  Foster,  administrator,  defendant  in  error. 

1.  The  leave  of  absence  of  ccuDsel  does  not  extend  to  any  other  cases 
than  those  in  which  he  appears  to  be  of  counsel  on  the  dockets  of  the 
Court. 

2.  Where  a  new  trial  was  granted  on  an  agreed  state  of  facta,  which  judg- 
ment was  reversed  in  this  Court,  it  is  competent  for  the  movant  to 
amend  his  motion  before  the  judgment  of  this  Court  is  made  the  judg- 
ment of  the  Superior  Court,  by  showing  that  the  facts  were  agreed  to 
under  a  mistake  as  to  their  truth. 

S.  When  a  judgment  has  been  affirmed  on  a  statement  of  facts  contained 
in  the  bill  of  exceptions,  a  different  question  might  arise,  but  in  this 
case  the  judgment  was  reversed^  and  the  whole  case  was  open  for  fur- 
ther investigation,  and  the  truth  may  be  shown. 

Attorneys.  Leave  of  absence.  Practice  in  the  Superior 
Court.  Amendment.  New  trial.  Judgment.  Estoppel. 
Before  Judge  Clark.  Sumter  Superior  Court  October 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

W.  A.  Hawkins  ;  N.  A.  Smith,  for  plaintiff  in  error. 

C.  T.  GoODE,  for  defendant 

Warner,  Chief  Justice. 

On  the  21st  day  of  December,  1867,  the  plaintiff  brought 
bis  action  against  the  defendant  in  the  County  Court  of  Sum- 
ter,  on  a  receipt  for  ten  bales  of  cotton,  which  the  defendant 
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was  to  return  in  like  quality  and  weight,  as  specified  in  the  j 

receipt,  which  was  dated  15th  November,  1860.  A  trial  was 
had  in  the  County  Court  and  a  verdict  rendered  for  the  pkiin 
tiff  for  the  sum  of  $1,500  00,  and  a  judgment  entered  thereon. 
After  the  adoption  of  the  Constitution  of  1868,  abolishing  tbe 
County  Court,  the  records  and  papers  appertaining  thereto 
were  transferred  to  the  Superior  Court^  and  at  the  April  term, 
1869,  of  the  latter  Court,  a  motion  was  made  for  a  new  trial 
in  the  case,  on  the  grounds  that  defendant's  counsel  had  leave 
of  absence  from  the  Court,  and  that  the  County  Court  was 
abolished  at  the  time  said  verdict  and  judgment  was  rendenei 
The  Court  granted  the  new  trial  on  the  last  ground,  holding 
that  the  County  Court  was  abolished  in  April,  1868,  to  which 
the  plaintiff  excepted,  and  brought  the  case  to  this  Court.  It 
appears  from  the  original  bill  of  exceptions  in  that  case  that 
it  was  agreed  that  the  verdict  in  the  County  Court  was  r^- 
dered  on  the  20th  day  of  July,  1868,  and  that  the  judgment 
was  entered  thereon  on  the  22d  day  of  July,  1868.  This 
Court  held  and  decided  that  the  Constitution  of  1868  w^t 
into  operation  and  took  effect  on  the  21st  day  of  July,  1868, 
and  that  the  County  Court  was  not  abolished  prior  to  that 
date,  and  reversed  the  judgment  of  the  Court  below,  holding 
that,  as  it  then  appeared,  from  the  statement  of  &cts  in  the 
bill  of  exceptions,  that  the  verdict  was  rendered  oa  the  20th, 
before  the  Court  was  abolished,  and  the  judgment  entered  on 
the  22d,  after  the  Court  was  abolished,  that  it  was  the  duty  of 
the  Superior  Court  to  have  entered  a  judgment  on  that  ver- 
dict, unless  some  good  and  sufficient  cause  was  shown  other 
than  the  abolishment  of  the  County  Court  on  the  21st  day  of 
July,  1868 :  See  Foster,  adm^r,  va,  Daniel,  39  Georgia  Beporia, 
39.  When  the  case  was  remanded  back  to  the  Court  below, 
and  before  the  judgment  was  entered  on  the  verdict,  the  de- 
fendant amended  his  motion  for  a  new  trial,  so  as  to  show 
from  the  records  of  the  County  Court  that  the  verdict  was,  in 
&ct,  rendered  in  that  Court  on  the  22d  of  July,  aft;er  the  Goort 
was  abolished,  and  not  on  the  20th,  and  that  &et  does  so  ap- 
pear from  the  records  of  that  Court    The  defendant  also 
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offered  the  additional  affidavit  of  Price,  going  to  show  that 
he  would  prove  that  the  plaintiff's  demand  had  been  paid. 
The  Court  overruled  the  motion  for  a  new  trial,  and  the  de- 
fendant excepted. 

1.  There  was  no  error  in  overruling  the  motion  on  the  ground 
of  the  leave  of  absence  of  the  defendant's  counsel,  on  the  state- 
ment of  facts  contained  in  the  record.  The  defendant  had 
filed  no  plea,  and  his  counsel  had  not  marked  his  name  to  the 
case,  and  when  it  was  called  neither  the  Court  nor  the  plain- 
tiff's counsel  knew  that  the  defendant  had  any  counsel  in  that 
case  when  the  verdict  was  taken.  The  leave  of  absence  of 
counsel  by  the  Court  cannot  properly  be  said  to  extend  to  any 
other  cases  than  those  in  which  he  appears  to  be  of  counsel  on 
the  dockets  of  the  Court.  It  is  not  the  business  or  duty  of 
Courts  to  protect  parties,  or  their  counsel,  from  the  conse- 
quences which  result  from  their  own  negligence. 

2.  The  fact  that  the  verdict  was  obtained  on  the  20th  of 
July,  as  stated  in  the  original  bill  of  exceptions,  was  evidently 
a  mistake,  as  is  now  shown  by  the  records  of  the  County  Court, 
and  the  question  is  whether  the  defendant  was  estopped  from 
showing  the  truth  of  the  matter  when  the  judgment  of  the 
Court  below  was  reversed,  and  before  there  was  any  judgment 
entered  on  the  verdict  In  our  judgment,  he  was  not  conclu- 
ded, on  the  statement  of  facts  disclosed  by  the  record,  and  that 
the  Court  below  should  have  set  aside  the  verdict  and  granted 
a  new  trial. 

3.  When  a  judgment  has  been  affirmed  on  a  statement  of 
facts  contained  in  the  bill  of  exceptions,  a  different  question 
might  arise,  but  in  this  case  the  judgment  was  reversed,  and 
the  whole  case  was  open  for  further  investigation,  and  the 
truth  may  be  shown. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Alphonso  J.  McAlistee,  plaintifT  in  error,  vs.  The  State 

OF  Georgia,  defendant  in  error. 

1.  On  the  trial  of  an  indictment  for  the  offense  of  shooting  at  another, 
the  defendant  proposed  to  prove  that  a  short  time  after  the  shoodog, 
there  was,  at  a  grocery  near  by,  to  which  both  defendant  and  prose 
cator  had  gone  just  after  the  shooting  had  occurred,  a  considenbk 
number  of  negroes  who  were  excited  and  were  threatening  to  mob  the 
defendant  There  was  no  evidence,  nor  was  it  offered  to  be  prored 
that  any  such  threat  was  made  before  the  shooting,  and  io  fsct  it 
appearing  that  the  excitement  must  have  been  caused  by  the  shoodDg 
and  wounding  of  the  prosecutor : 

ffeld.  That  such  testimony  could  not  have  illustrated  the  issue  as  to 
the  guilt  or  innocence  of  the  defendant  for  shooting  at  the  prosecator 
prior  to  any  such  excitement  or  threats  as  were  proposed  to  be  proved, 
and  it  was  not  error  in  the  Court  to  reject  such  evidence. 

2.  The  verdict  in  thiri  case  is  sufficiently  sustained  by  the  evidence  to 
justify  the  Court  below  in  refusing  a  new  trial  on  the  ground  that  it 
was  contrary  to  evideace. 

New  trial.    Evidence.    Threats.    Before  Judge  Hopkins. 
Fulton  Superior  Court.    October  Term,  1872. 

McAlister  was  placed  on  trial  for  the  offense  of  shooting  at 
another,  allied  to  have  been  committed  upon  the  person  of 
one  Isham  Bennett,  in  the  month  of  March,  1871. 

The  defendant  pleaded  not  guilty.     The  jury  found  to  the 
contrary.     A  motion  was  made  for  a  new  trial  upon  the 
ground  that  the  Verdict  was  contrary  to  the  evidence,  and 
because  the  Court  refused  to  allow  the  defendant  to  prove  by 
Powell  Owen,  a  policeman,  and  by  Thrasher  Kile,  that  a  short 
time  after  the  shooting  they  went  to  the  house  of  Moses  Gal* 
houn,  close  to  the  place  where  the  offense  is  alleged  to  have 
been  committed,  and  within  hearing  of  the  shooting,  to  which 
house  Bennett  and  the  defendant  had   both  gone  afler  the 
shooting,  and  that  there  was  a  large  number  of  negroes  there, 
acting  in  a  riotous  manner,  many  of  them  intoxicated,  and 
making  threats  of  mobbing  defendant. 

The  evidence  strongly  supported  the  verdict. 

The  motion  was  overruled  and  the  defendant  excepted. 
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Hill  &  Candler  ;  Gabtrell  &  Stephens,  for  plaintiff 
in  error. 

John  T.  Glenn,  Solicitor  General,  by  Z.  D.  Harrison, 
for  the  State. 

Trippe,  Judge. 

1.  We  cannot  see  how  the  evidence  which  was  ruled  out 
by  the  Court  could  have  illustrated  the  issue  before  the  jury. 
The  excitement  and  mobocratic  spirit  which  were  said  to  exist 
and  which  were  proposed  to  be  proven,  must  have  occurred 
after  the  defendant  had  shot  the  prosecutor,  and  must  have 
been  produced  by  it.  At  least,  no  offer  was  made  to  prove  that 
such  a  state  of  facts  existed  before  the  shooting,  or  that  the 
defendant  could  have  acted  under  the  influence  of  fear  or 
alarm  caused  thereby.  To  have  made  the  testimony  admis- 
sible, other  facts  should  have  been  shown,  either  connecting 
the  prosecutor  with  such  threats,  etc.,  or  connecting  them  with 
the  shooting,  so  as  to  make  it  appear  that  the  doctrine  of  self- 
defense,  or  its  equivalent,  in  law,  could  reasonably  grow  out  of 
it,  or  be  founded  on  such  evidence.  Nothing  of  this  sort 
appeared,  or  was  offered  to  be  proved. 

2.  The  evidence  suflSciently  sustains  the  verdict  to  forbid 
our  interference. 

Judgment  affirmed. 


Thomas  W.  Alexander  d  cU.,  executors,  plaintiffs  in  error, 
vs,  John  W.  Maltbie,  executor,  and  Philadelphia 
Maltbie,  executrix,  defendants  in  error. 

1.  The  tender  of  Confederate  money  in  payment  of  two  notes,  one  made 
in  March,  1861,  and  the  other  in  January,  1862,  did  not  create  such  an 
equity  as  would  authorize  a  jury  to  reduce  a  judgment  for  the  full 
amount,  under  the  provisions  of  the  Relief  Act  of  1868. 

2.  Though  the  notes  upon  which  said  judgment  was  based  may  have  been 
^ven  for  Georgia  Railroad  bank  bills,  yet  a  tender  of  Confederate 
mosey  sufficient  to  purchase  such  bills  will  not  create  such  an  equity. 
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Eelief  Act  of  1868.  Tender.  Before  Judge  RiCB.  Gwin- 
nett Superior  Court.     March  Term,  1873. 

The  evidence  showed  that  the  defendants,  in  November, 
1862,  tendered  to  the  plaintifls'  testator  Confederate  money 
sufficient  to  purchase  Georgia  Railroad  bank  bills  for  which 
the  notes,  on  which  the  judgment  was  based,  were  given. 
This  tender  was  refused. 

For  the  remaining  facts,  see  the  decision. 

J.  N.  Glenn  ;  Clark  &  Pace,  for  plaintiflfe  in  error. 
L.  J.  Winn  ;  J.  P.  Simmons,  for  defendants. 
Warner,  Chief  Justice. 

The  plaintifl^  instituted  suit  on  two  notes :  the  one  dated 
16th  January,  1862,  due  one  day  after  date,  for  $A'25  00,  the 
other  note  dated  28th  March,  1861,  for  $26  00,  and  obtained 
a  judgment  for  the  full  amount  due  on  the  notes  on  the  14th 
September,  1867.     In  March,  1873,  a  motion  was  made  to 
open  and  scale  that  judgment,  under  the  provisions  of  the 
Relief  Act  of  1868.     On  the  hearing  of  that  motion,  the  jury, 
under  the  charge  of  the  Court,  found  a  verdict  for  the  plain- 
tiflFs  for  the  full  amount  of  the  judgment.     The  defendant's 
made  a  motion  for  a  new  trial,  on  the  ground  that  the  Court 
erred  in  its  charge  to  the  jury,  which  was  overruled,  and  the 
defendants  excepted.     The  Court  charged  the  jury,  in  sub- 
stance, that  the  tender  or  offer  to  tender  Confederate  notes  in 
payment  of  the  plaintiffs'  debt,  or  the  offer  to  do  the  other 
things,  as  set  forth  in  the  record,  did  not  create  such  an  equity' 
as  would  authorize  the  jury  to  reduce  the  amount  of  the  judg- 
ment.    In  view  of  the  evidence  contained  in  the  record,  we 
find  no  error  in  the  charge  of  the  Court  to  the  jury,  or  in  the 
refusal  to  grant  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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McCarter  vs.  Turner  et  cU, 

John  K.  McCarter,  plaintiff  in  error,  vs.  Edwix  A.  Tur- 
ner et  tU.,  defendants  in  error. 

1.  Where  a  plaintiff,  in  1869,  sued  two  joint  and  several  makers  of  a 
promissory  note,  execated  in  1863,  due  one  day  after  date  thereof,  and 
after  the  Ist  day  of  January,  1870,  dismissed  the  action  against  one  of 
the  defendants  and  obtained  a  judgment  against  the  other,  there  being 
no  piea  filed  by  the  latter,  such  dismissal  was  not  a  discharge  of  the 
defendant  against  whom  the  judgment  was  rendered.  If  the  party 
against  whom  judgment  was  obtained  was  a  surety  and  the  other  was 
principal,  the  rule  would  be  different. 

2.  On  the  hearing  of  a  bill  filed  by  such  defendant,  praying  an  injunc- 
tion against  the  judgment  and  execution  issued  thereon,  and  one  of 
the  issues  being  whether  the  defendant,  against  whom  the  judgment 
was  obtained,  was  the  security  of  the  party  who  was  dismissed  from 
the  suit,  the  note  not  showing  that  fact,  parol  testimony  is  admissible 
to  show  what  was  the  understanding  and  agreement  of  the  parties  to 
the  note  on  that  point,  at  the  time  of  its  execution. 

Promissory  notes.  Joint  and  several  liability.  Principal 
and  security.  Evidence.  Before  Judge  Hopkins.  DeKalb 
Superior  Court     March  Term,  1873. 

On  August  14th,  1869,  McCarter  brought  complaint  against 
Turner  and  one  H.  H.  Weaver  upon  the  following  note : 

"  One  day  after  date,  we  or  either  of  us  promise  to  pay  to 

J.  K.  McCarter,  or  bearer,  three  hundred  and  fifty-five  dollars 

and  seventy-one  cents,  for  value  received.     This  March  11th, 

1863. 

(Signed)  "E.  A.  Turner, 

"  H.  H.  Weaver." 

Weaver  filed  an  issuable  plea,  under  oath.  Turner  made 
tio  defense. 

At  the  September  term,  1870,  the  case  was  dismissed  as  to 
Weaver,  and  a  judgment  rendered  by  the  Court  against  Tur- 
ner. The  execution  based  upon  this  judgment  was  placed  in 
the  hands  of  James  Hunter,  the  sheriff  of  DeKalb  county, 
for  levy,  when  Turner  filed  his  bill  against  McCarter  and 
said  sheriff,  praying  that  they  be  enjoined  from  the  enforce- 
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ment  of  said  execution  agiiinst  him.  The  oomplainant  set  forth 
the  above  stated  facts,  and  further,  that  the  order  of  dismissal 
as  to  Weaver  was  taken  late  in  the  term,  without  the  knowl- 
edge or  consent  of  Turner,  and  after  he  had  left  the  Court; 
also,  that  he  was  only  a  security  for  Weaver,  and  that,  by  the 
dismissal  of  the  case  as  to  him,  after  January,  1870,  he  was 
discharged  from  all  liability,  and  that  such  discharge  operated 
as  a  release  of  complainant. 

The  answer  of  McCarter  admitted  the  all^ations  of  the 
bill,  except  as  to  Turner  being  a  security  on  said  note.  The 
averments  upon  this  point  were  expressly  denied. 

The  jury  returned  a  verdict  in  favor  of  the  oompbdnant, 
and  a  decree  was  entered  accordingly.  The  defendants  moved 
for  a  new  trial,  upon  the  following  grounds,  to-wit : 

1st.  Because  the  Court  allowed  complainant,  over  the  ob- 
jection of  defendant,  to  show  that  at  the  time  the  note  was 
made,  it  was  understood  with  McCarter  that  oomplainant  wbs 
to  be  the  surety  of  Weaver. 

2d.  Because  the  Court  erred  in  charging  the  jury,  ''that  if 
the  evidence  satisfied  them  that  Turner  and  Weaver  made  the 
note  sued  on  by  McCarter  prior  to  the  1st  of  June,  1865,  in 
which  they  were  co-obligors ;  that  this  note  was  sued  by  Mc- 
Carter against  Turner  and  Weaver,  and  that  after  January 
1st,  1870,  McCarter  dismissed  the  suit  as  to  Weaver,  and  took 
judgment  against  Turner  alone,  then  Turner  was  discharged 
from  all  liability  to  McCarter,  and  they  should  find  that  Mc- 
Carter, be  enjoined  from  the  enforcement  of  the  judgment  thns 
rendered  against  Turner." 

3d.  Because  the  verdict  was  contrary  to  law  and  the  prin- 
ciples of  justice  and  equity. 

The  motion  was  overruled,  and  the  defendants  excepted 
upon  each  of  the  grounds  aforesaid. 

HiL.L  &  Candler,  for  plaintifis  in  error,  cited,  as  to  the 
admissibility  of  parol  evidence:  Code,  sec.  3138;  6  (la.  R, 
65;  26  Ibid.,  427.     As  to  release:  Code,  sees.  2712,  2811 
42  Ga.  R.,  492. 
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L.  J.  Winn,  for  defendant,  cited  in  support  of  the  charge : 
Code,  sec.  281 1 ;  Story's  Prom.  Notes,  425, 435 ;  1  Bouv.  Ins., 
307,  308;42Ga.  R.,  491. 

Trippe,  Judge. 

1.  We  know  of  no  authority  going  to  the  extent  that  if  a 
creditor,  holding  a  note  on  two  joint  and  several  contractors, 
brings  suit  against  one  only,  and  by  his  failure  to  join  the 
other,  or  to  sue  him  in  a  separate  action,  the  debt  is  barred  as 
against  that  other  by  the  statute  of  limitations,  that  the  party 
who  is  sned  can,  on  that  account,  plead  that  he  is  released  from 
liability.  There  is  no  provision  in  the  statute  giving  the 
right  to  a  mere  co-obligor  to  order  action  to  be  brought,  and 
on  the  feilure  of  the  creditor  to  obey,  to  claim  a  discharge. 

If  this  right  does  not  exist,  and  there  be  no  power  in  him 
to  direct  the  commencement  of  the  action,  we  do  not  see  how 
the  feet  of  the  creditor's  dismissal  of  the  suit  as  to  one,  even 
after  the  bar  of  the  statute  has  attached,  can  give  the  claim 
of  being  released  from  the  debt  to  the  other.     It  is  true  if  a 
creditor  release  one  of  two  joint  debtors,  it  operates  as  a  re- 
lease of  the  other :  New  Code,  section  2862.     But  a  release  ia^ 
always  founded  on  some  consideration  moving  the  releasor 
thereto.     If  the  claim  of  release  is  a  mere  promise,  or  without 
consideration,  it  can  have  no  legal  force.     Merely  not  suing 
the  one,  whereby  the  statute  discharges  him,  is  not  sufficient 
to  discharge  the  other.     It  is  the  duty  of  each  debtor  in  such 
a  case  to  pay  the  debt,  to  pay  it  on  its  maturity.     Whenever 
he  does  pay  it,  he  has  his  right  to  demand  contribution  from 
his  co-debtor.     The  creditor  is  under  no  obligation  to  him  to 
procure  a  judgment  through  which  he  can  the  sooner  obtain 
the  reimbursement.     Surely  if  one  of  the  debtors  be  litigious, 
or  contest  the  debt,  whilst  one  has  no  defense,  the  latter  has 
no  claim  on  the  creditor  that  he  shall  conduct  the  litigation, 
be  put  to  the  delay  and  expense  of  perhaps  a  long  law  suit 
for  his  benefit.    Such  were  not  the  terms  of  the  contmct,  nor 
is  it  the  law  of  the  contract. 
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2.  But  if  the  cornplaining  co-debtor  be  a  surety,  and  that 
fact  be  known  to  the  creditor,  the  question  is  different    By 
express  law  the  surety  can  give  notice  to  the  creditor  and 
compel  a  suit  within  three  months,  or  be  dischai^ed  from  the 
debt:  New  Code,  section  2156.     If  the  creditor  were  to  bring 
action  under  such  notice,  and  of  hLs  own  motion  dismissed  it 
after  the  expiration  of  the  three  months,  he  could  hardly  claim 
that  he  had  complied  with  the  true  intent  and  meaning  of  the 
law.     Take,  then,  the  case  of  a  creditor  who  institutes  suit 
against  both  principal  and  surety  without  notice  to  sue.  Of 
course  this  puts  the  surety  at  his  ease.     He  had  the  right,  and 
a  valuable  right  it  is,  to  command  the  suit  to  be  brought, 
without  being  forced  to  assert  it,  and  by  the  voluntary  act  of 
the  creditor  he  is  relieved  of  the  necessity  of  giving  the  notice. 
Can  the  creditor,  in  this  state  of  the  case,  after  the  bar  of  the 
statute  has  attached,  dismiss  the  principal  from  the  suit?   Bat 
we  do  not  put  this  decision  on  the  ground  that  the  statute  has 
attached  to  the  debt,  so  as  to  prevent  the  security  from  recov- 
ering against  his  principal  whatever  he  may  pay  in  discharge 
of  such  debt.     Indeed,  in  Reid  et  al.  vs.  Flippen,  47  Geor- 
gia BeportSf  page  273,  it  was  held  that  the  surety  in  such  a 
case,  would  not  be  barred  from  suing  his  principal,  although 
the  statute  would  be  a  bar  as  between  the  creditor  and  the 
principal.     The  true  reason  of  our  holding  is,  that  a  creditor 
cannot,  by  voluntarily  bringing  suit,  thus  discharge  the  surety 
from  the  necessity  of  giving  the  notice,  put  him  at  ease  and 
off  his  guard,  and  then,  after  the  lapse  of  a  considerable  time, 
it  may  be  after  protracted  litigation,  suddenly,  of  his  own  mo- 
tion, and  without  notice  to  the  surety,  dismiss  the  action  as  to 
the  principal  and  claim  the  payment  of  the  debt  from  the 
surety.     It  would  be  a  legal  cheat  of  the  surety  out  of  the 
protection  the  law  gives  to  a  favored  class.     Every  right  the 
law  affords  sureties  it  will  strictly  enforce.     Their  liability  is 
stricti  juris,  and  creditors  must  be  astute  not  to  infringe  them. 
A  different  ruling  than  the  one  we  make,  would  give  a 
creditor  an  unconscionable  power  over  the  rights  of  a  surety, 
or  the  surety  wbuld  be  compelled,  in  the  case  of  a  suit  being 
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voluntarily  brought  by  the  creditor,  to  do  the  surplus  work 
of  giving  notice  in  writing  to  the  creditor  that  he  must  not 
dismiss  his  action,  even  if  that  would  be  sufficient  to  protect 
him. 

Upon  the  other  question  raised  in  this  case,  to- wit :  When 
the  note  does  not  show  the  fact  of  suretyship,  can  the  party 
claiming  to  be  surety  prove  it  by  parol  testimony  ?  This  has 
been  so  determined  in  two  cases :  The  Bank  of  St,  Mary's  vs, 
Mumford  &  Tyaon^  6  Georgia^  44;  and  Higdon  vs,  Bailey  et 
al.f  26  Georgitty  426.  We  think  these  cases  settle  the  ques« 
tion,  and  the  testimony  objected  to  by  defendant  in  error  was 
properly  admitted  by  the  Court.  The  charge  of  the  Court 
was  erroneous  on  the  ground  that  it  did  not  submit  the  fact 
to  be  determined  by  the  jury  whether  Turner  was  or  was  not 
a  surety.  The  evidence  was  conflicting  on  this  point,  and  it 
is  the  controlling  question  in  the  case.  The  charge  was,  in 
substance,  that  if  the  plaintiff  below  sued  Weaver  and  Turner 
on  a  note  made  before  June,  1865,  and  afler  January  1st, 
1870,  dismissed  the  action  as  to  Weaver,  then  Turner  was 
discharged  firom  liability.  The  jury  should  have  been  further 
instructed  that  to  discharge  Turner,  it  must  further  appear 
that  he  was  security.  On  account  of  this  omission,  we  are 
compelled  to  grant  a  new  trial. 

Judgment  reversed. 


William  T.  Anderson,  plaintiff  in  error,  vs.  Howard  & 

Sims,  defendants  in  error. 

1.  Where  H.  bought  a  stock  of  goods  from  A.,  execatiog  a  mort- 
gage on  the  same  to  secure  the  purchase  moneyi  and  subsequently 
formed  a  copartnership  with  S.,  the  latter  agreeing  to  furnish  goods 
equal  in  ^alue  to  those  put  in  by  H.,  and  goods  were  purchased  by  the 
firm  and  added  to  the  stock  on  hand  to  supply  the  place  of  sales  made : 

Sddy  That  the  purchases  made  by  the  firm  of  S.  k  H.  to  supply  the 
deficiency  made  by  sales  from  the  stock  originally  bought  from  Ander- 
son, are  not  subject  to  the  execution  issuing  upon  the  foreclosure  of 
the  aforesaid  mortgage* 
You  XLix.  20. 
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2.  Where  a  mortgage  is  executed  upon  a  stock  of  goods,  some  of  wbieh 
are  subsequently  sold  and  others  purchased  to  supply  their  pUce,  the 
mortgage  lien  attaches  to  the  purchases  made,  to  the  extent  of  tke 
value  of  the  stock  originally  mortgaged. 

Chattel  mortgage. »  Partnership.    Before  Judge  Andbbws. 
Wilkes  Superior  Court.    November  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

W.  M.  &  M.  P.  R£ESE,  for  plaintiff  in  error. 

S.  H.  Habdeman,  for  the  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  submitted  to  the  Court  below,  to  deter- 
mine the  law  and  the  facts  without  the  intervention  of  a  jorj' 
The  Court  decided  in  favor  of  the  claimant,  whereupon  the 
plaintiff  excepted.    It  appears  from  the  evidence  in  the  record 
that  Howard,  on  the  19th  day  of  January,  1872,  purchased  a 
stock  of  goods  of  Anderson,  and  executed  a  mortgage  to  him 
on  the  goods,  to  secure  the  payment  therefor.  In  the  month  of 
February,  1872,  Sims  &  Howard  formed  a  copartnership,  the 
terms  of  which  were,  that  Sims  was  to  furnish  goods  equal  in 
value  to  those  put  in  by  Howard,  and  to  share  equally  in  the 
profits.     Subsequently,  goods  were  purdhased  by  the  firm  and 
added  to  the  stock  purchased  by  Howard  from  Andersen,  as 
needed,  according  to  the  agreement  of  the  parties,  which  goods 
were  purchased  in  the  name  of  Howard  &  Sims,  and  shipped 
to  them,  and  paid  for  by  them,  except  the  amount  of  $420  00, 
which  remains  unpaid.    On  the  18th  of  May,  1 872,  Anderson 
foreclosed  his  mortgage  on  the  goods  sold  to  Howard,  and  aa 
execution  was  levied  by  the  sheriff  on  all  the  goods  found  in 
the  store-house  on  the  25th  of  May,  1872.     On  the  1st  of 
June,  1872,  Howard  &  Sims  interposed  their  claim  for  certain 
specified  articles  of  the  goods  levied  on  as  the  property  of 
Howard,  alleging  that  said  specified  goods  were  not  the 
property  of  Howard,  but  were  the  property  of  the  copartner- 
ship.   The  goods  claimed  are  goods  which  were  purchased  by 
the  copartnership  firm,  but  the  goods  in  the  store  were  sold  by 
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the  partners  indiscriminately  as  well  from  the  stock  purchased 
by  Howaixl  from  Anderson,  as  from  the  additional  stock  pur- 
chased by  the  copartnership  firm ;  and  the  question  is,  whether 
the  additional  stock  of  goods  purchased  by  the  copartnership 
are  liable  to  be  sold  to  an  amount  equal  to  that  of  the  goods 
sold  by  Howard,  covered  by  Anderson's  mortgage  ?     In  other 
words,  can  the  goods  purchased  by  the  copartnership  (a  part 
of  which  ai'e  not  paid  for)  be  taken  and  sold  as  the  individual 
property  of  Howard,  to  supply  the  deficiency  in  the  goods 
sold,  which  were  covered  by  his  individual  mortgage  to  An- 
derson?    The  1944th  section  of  the  Code  declares,  that  a 
mortgage  may  cover  a  stock  of  goods,  or  other  things  in  bulk, 
but  changing  in  specifics,  in  which  case  the  lien  is  lost  on  all 
articles  disposed  of  by  the  mortgage  up  to  the  time  of  foreclo- 
sure, and  attaches  on  the  purchases  made  to  supply  their  place. 
Ifow,  it  is  undoubtedly  true  that  if  Howard,  the  mortgagor, 
had  disposed  of  a  part  of  the  goods  covered  by  his  mortgage  to 
Anderson,  and  had  purchased  and  paid  for  other  goods  to  sup- 
ply the  place  of  those  disposed  of,  that  the  mortgage  lien  would 
attach  to  the  goods  so  purchased  to  the  extent  only  of  the  value 
of  the  original  stock  mortgaged  :     Chisholm  vs,  Chittenden  & 
Cc/nipani/,  45  Oeorgia  Reports^  213.     But  in  the  case  now  be- 
fore the  Court,  the  additional  stock  of  goods  levied  on  was  not 
purchased  by  Howard,  the  mortgagor,  but  was  purchased  by 
Howard  &  Sims,  a  different  and  distinct  party  in  contempla- 
tion of  the  law,  who  have  never  executed  a  mortgage  upon 
any  goods,  so  far  as  the  record  shows,  and  we  cannot  suppose 
that  it  was  intended  by  this  section  of  the  Code,  to  create  a 
lien  upon  goods  purchased  by  third  persons  who  were  no  par- 
ties to  the  mortgage.     The  goods  covered  by  the  mortgage 
were  the  individual  property  of  Howard,  the  mortgagor;  the 
goods  claimed  are  the  property  of  Howard  &  Sims,  a  different 
and  distinct  party  in  contemplation  of  the  law.     The  Court 
passed  its  judgment  upon  the  facts  as  well  as  the  law,  including 
the  question  of  fi'aud,  and  it  is  to  be  considered  in  the  light  of 
a  verdict  of  the  jury. 

L#et  the  judgment  of  the  Court  below  be  affirmed. 
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The  Ma  yob  and  Aldermen  of  the  City  of  SAVA>'yAH, 
plaintiff  in  error,  v8,  George  V.  Waldner,  defendant  ia 
error. 

1.  It  is  the  duty  of  a  manicipal  corporation,  vested  by  law  with  autfaoritj 
over  the  streets,  whilst  dangerous  works,  sach  as  sewers,  etc.,  arebeiug 
constructed  across  a  street,  to  have  proper  precautionary  measores 
taken  to  prevent  accidents  to  passengers  during  such  construction, 
whether  the  same  is  being  done  by  the  corporation  through  its  own 
servants,  or  by  contract,  or  by  sub-contractors  under  a  primary  con- 
tractor. Such  duty,  at  least,  in  the  cases  of  independent  contractors 
or  sub- con  tractors  is  not  founded  on  the  principle  of  respondeat  supe- 
rior ^  but  is  deducible  from  the  authority  in  the  corporation  over  the 
streets  and  the  obligation  flowing  therefrom  to  protect  the  public 
against  nuisances  or  dangerous  obstructions  in  the  highways  of  the 
city. 

2.  In  an  action  by  a  plaintiff  against  a  corporation  for  damages  caused 
to  his  person  and  property  on  account  of  the  default  of  defendant  under 
the  foregoing  rule,  it  was  error  in  the  Court  to  charge  the  jury,'  "  that 
in  estimating  the  damages  they  could  take  into  consideration  the  ex- 
penses to  which  plaintiff  had  been  put  in  and  about  his  said  suit/* 
there  being  no  proof  of  what  such  expense  was,  and  such  expenses  are 
only  recoverable  *'  when  the  defendant  has  acted  in  bad  faith,  or  has 
been  stubbornly  litigious,  or  has  caused  the  plaintiff  unnecessaiy 
trouble  and  expense.'' 

Municipal  corporations.  Streets.  Damages.  Expenses. 
Charge  of  Court.  Before  Judge  Schley.  Chatham  Supe- 
rior Court.     January  Term,  1873. 

Greorge  V.  Waldner  brought  case  against  the  Mayor  and 
Aldermen  of  the  City  of  Savannah  for  $16,000  00  damages, 
alleged  to  have  been  sustained  by  him  by  reason  of  the  n^H- 
gent  conduct  of  the  defendant  in  not  keeping  Whitaker  street 
in  good  repair  at  its  intersection  with  Hall  street,  and  in 
leaving  open  a  ditch  or  sewer  across  the  street  first  aforesaid 
at  said  point  of  intersection,  into  which,  on  the  night  of  De- 
cember 5th,  1871,  the  plaintiff  and  his  horse  were  precipi- 
tated, to  his  great  damage.  The  defendant  pleaded  not  guilty. 
The  evidence  made  substantially  the  following  case : 
On  the  night  of  December  5th,  1871,  the  plaintiff  was 
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turning  home  from  his  business,  on  horseback,  through  Whit- 
aker  street,  one  of  the  public  highways  of  the  city.  His 
horse  started,  stumbled  and  fell  into  a  sewer  which  was 
opened  across  the  street,  some  eight  or  nine  feet  deep.  Before 
the  accident,  his  horse  was  worth  ?250  00;  he  was  subse- 
quently sold  at  auction  for  $50  00.  The  plaintiff  was  in- 
jured both  externally  and  internally.  Previous  to  the  acci- 
dent he  was  a  hearty,  strong  man ;  since,  his  health  has  been 
very  much  impaired.  He  believes  this  result  to  be  attribu- 
table to  the  injuries  he  then  sustained.  There  were  no  lights 
placed  at  the  opening  to  warn  persons  passing. 

The  contract  to  build  this  sewer  had  been  let  out  by  the 
defendant  to  Charles  Van  Horn.  He  had  sub-let  the  job  to 
McCi'ohan  &  Kirlin,  who  were  engaged  in  doing  the  work  at 
the  time  of  the  accident.  The  contract  stipulated  that  the 
work  should  be  done  under  the  supervision  of  the  city  sur- 
veyor to  see  that  the  contract  was  complied  with.  It  con- 
tained no  provision  to  the  effect  that  the  contractors  should 
erect  lights  at  night. 

The  contest  was  as  to  whether  the  defendant,  or  the  con- 
tractors doing  the  work,  were  liable  to  the  plaintiff,  and  there- 
fore much  of  the  evidence  is  omitted. 

The  defendant  requested  the  Court  to  charge  the  jury  as 
follows : 

1st.  "  That  the  doctrine  o{  respondeat  superior  applies  only 
where  the  relation  of  master  and  servant  exists ;  if,  therefore, 
the  jury  find  under  the  evidence  that  McCrohan  and  Kirlin 
were  not  the  servants  of  the  city,  that  the  city  is  not  respon- 
sible." 

2d.  "  That  sub-contractors  are  not  the  servants  of  the  su- 
perior; if,  therefore,  the  jury  find  under  the  evidence  that 
McCrohan  and  Kirlin  were  sub-contractors,  tlie  city  is  not 
liable. 

3d.  "  That  public  officers  in  the  discharge  of  a  public  duty 
are  not  responsible  for  the  negligence  and  omissions  of  those 
employed  by  them. 

4th.  "  That  the  Mayor  and  Aldermen  in  ordering  the  con- 
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struction  of  a  sewer  in  the  street,  thoogh  it  may  be  for  the 
time  being  an  obstruction  of  the  street,  it  is  not  a  violation  of 
their  duty  to  keep  the  streets  in  repair. 

5th.  ^  That  a  municipal  corporation  is  not  liable  ibr  the 
misfeasance,  negligence  (Mr  omissions  of  those  employed  by  it 

6th.  "  That  the  duty  of  putting  up  lights  is  a  duty  imposed 
upon  the  persons  making  the  excavation^  and  not  upon  the 
city  employing  them. 

7th.  "  If  the  jury  find  that  the  injury  was  occasioned  by 
the  stumbling  of  the  horse,  and  not  because  there  were  no 
lights,  the  city  is  not  liable.'' 

The  Court  proceeded  to  charge  the  jur}-,  and  referring  to 
each  request  separately,  refused  to  give  it  in  charge.  The 
jury  rendered  a  verdict  for  the  plaintiff  for  $2,000  00.  The 
defendant  moved  for  a  new  trial  on  the  following  grounds : 

1st.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested in  the  first,  second,  third^  fourth,  fiflh,  sixth  and 
seventh  requests  to  charge. 

2d.  Because  the  Court  erred  in  the  reason  given  for  his  re- 
fusals to  charge  as  requested,  that  reason  being  that  the  city 
could  not  delegate  its  right,  power  and  duty  to  keep  the  street 
in  repair,  there  being,  it  is  respectfully  submitted,  no  such 
delegation  of  right,  power  and  duty  involved  in  the  law  or 
the  facts  of  this  case. 

3d.  Because  the  Court  erred  in  saying  to  the  jurj*  that  per- 
haps if  there  had  been  lights  the  horse  would  not  have  stam- 
bled,  this  in  reply  to  the  seventh  request  to  charge,  which 
was,  that  if  the  jury  should  find  under  the  evidence  that  the 
injury  was  occasioned  by  the  stumbling  of  the  horse,  and  not 
because  there  were  no  lights,  the  city  would  not  be  liable. 
The  plaintiff  in  error  submits  that  this  was  an  expression  of 
opinion  on  the  evidence,  which  is  error. 

4th.  Because  the  Court  erred  in  instructing  the  jur}'  that  in 
estimating  the  damages  they  could  take  into  consideration  the 
expense  to  which  plaintiff  had  been  put  in  and  about  hissait, 
thus  leaving  the  jury  to  find  a  fact  in  regard  to  which  there 
was  not  a  particle  of  testimony. 
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The  motion  was  overruled  and  a  new  trial  refused.  Where- 
upon the  defendant  excepted  upon  each  of  the  grounds  afore- 
said. 

W.  B.  Fleming,  for  plaintiff  in  error. 

Thomas  B.  Mills;  Bufus  E.  Lester,  for  defendant 
submitted  the  following  brief: 

1.  The  city  of  Savannah  is  charged  with  the  duty  of  keep- 
ing the  streets  in  safe  condition  and  of  abating  nuisances 
therein :  See  Code,  sec.  4751 ;  Mayor  and  Aldermen  vs.  Cul- 
lens,  38  Gra.,  846 ;  Savannah,  Albany  and  Atlantic  &  Gulf 
B.  B.  v«.  Shields,  33  Ga.,  614 ;  Shearman  &  Bed.  on  Neg., 
8ec'133 ;  Chicago  va.  Bobbins,  2  Black,  422 ;  Storrs  vs.  Utica, 
17  N.  Y.,  106 ;  3  Selden,  497. 

2.  The  digging  of  a  sewer,  though  a  lawful  act,  and  author- 
ized by  law,  becomes  a  public  nuisance,  unless  reasonable 
means  be  adopted  for  the  safety  of  the  public.  To  leave  an 
open  sewer  in  a  street  in  a  populous  city  is  to  neglect  the  pub- 
lic safety,  unless  lights  or  guards,  or  other  means  of  safety  or 
protection  be  adopted  to  warn  against  the  danger :  See  Storrs 
98.  Utica,  17  N.  Y.,  106 ;  Bobbins  vs.  Chicago,  2  Black,  418; 
4  Wall ;  Shearman  &  Bed.  on  Neg.,  end  of  sec.  84.  City  re- 
quires lights,  etc.,  from  the  citizen  who  digs  sewers  in  the  city : 
City  Ordinances  1871,  p.  472;  14  Barbour,  113. 

3.  For  injuries  sustained  by  such  negligence,  the  parly  suf- 
fering the  injuries  is  entitled  to  damages.  It  is  contended  on 
the  other  side  that  the  work  was  put  out  by  contract^  and  that 
where  work  is  let  out  to  an  independent  contractor,  the  party 
for  whom  the  work  is  being  done  is  relieved  from  responsi- 
bility for  negligence.  We  reply :  1st.  The  contract  does  not 
make  it  the  duty  of  McCrohan  &  Kirlin  to  adopt  these  means 
for  the  public  safety,  such  as  lights,  fencing,  etc.,  by  night ; 
they  are,  therefore,  only  responsible,  if  at  all,  for  the  safety  of 
passers  by  whilst  actually  present  and  engaged  in  the  work : 
See  Buffalo  vs.  HoUoway,  14  Barbour,  101-113;  Storrs  vs. 
Utica,  17  N.  Y.,  106;  Shearman  &  Bed.  on  Neg.,  sec.  83, 
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note  (1.)  One  cannot  escape  Grom  an  obligation  imposed  upon 
him  by  law  by  engaging  for  its  performance  by  contract: 
Shearman  &  Red.  on  l^eg,,  sec.  84.  2d.  It  is  admitted  that 
by  the  terms  of  the  contract,  the  ciiy  reserved  the  right  of 
supervising  the  work,  and  reserved  certain  rights  over  the 
contractors.  This  makes  the  relation  of  McCrohan  &  Kirlin 
that'of  servants,  not  contractors :  See  5  Ellis  &  BlackbarD, 
115.  3.  If  McCrohan  &  Elirlin  reallj  were  contractors  and 
not  servants  of  the  dty,  plaintiff  in  error  is  sdll  responsible. 

1st.  Because  McCrohan  &  Kirlin  were  not  charged  hj  the 
contract  with  the  duty  of  putting  up  lights  or  otherwise  guard- 
ing the  public  safety :  See  City  of  Bu£&lo  vs,  Holloway,  3 
Seldon,  493 ;  14  Barbour,  114  and  113 ;  Shearman  &  Bed. 
on  N^.,  sec.  83  and  84.  Nor  could  this  duty  have  been  im- 
posed on  contractors  so  as  to  relieve  the  city  from  injuries  done 
the  public :  Storrs  vs.  Utica,  17  N.  Y.,  106. 

2d.  Because  the  defect,  i.  e.  the  sewer,  which  occasioned  the 
injury,  was  the  direct  result  of  the  act  which  the  contractor 
was  employed  to  do.  When  the  injury  is  the  direct  result  of 
the  act  which  the  contractor  is  employed  to  do,  the  employer 
is  liable  to  injured  party :  Lowell  tw.  B.  &  L.  B.  B.,  23, 
Pickering,  31 ;  Holet?^.  S.  &  S.  B.  B.,  6;  Hurlstone  &  Nor., 
495 ;  Bobbins  vs.  Chicago,  4  Wallace,  678  and  679 ;  Stem 
vs.  Utica,  17,  N.  Y.,  104,  (overruling  and  explaining  Blake 
vs,  Ferris,  Pack  vs.  Mayor,  etc.,  and  Kelly  vs.  Mayor,  etc.) 
pages  104  to  109. 

If  we  are  correct  in  our  argument  that  the  city  cannot  dele- 
gate, by  contract,  the  duty  of  keeping  the  streets  in  repair  and 
safe  condition,  so  as  to  relieve  themselves  from  liability  for 
injuries  done,  then  the  1st  and  2d  of  requests  to  charge  in 
Court  below  were  entirely  irrelevant  and  immaterial  and 
properly  refused,  and  the  verdict  ought  to  have  been  the  same. 
Although  a  request  to  charge  be  pertinent  and  legal,  yet  if  the 
verdict  as  rendered  does  substantial  justice,  a  new  trial  should 
not  be  granted :  See  6a.  B.  B.  &  Bkg.  Co.  vs.  Scott,  37  Ga., 
page  94. 

For  a  Judge  to  assume  a  &ct  to  be  true  which  is  not  oon* 
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trovertedy  ifl  not  a  violation  of  section  3183  of  the  Code  of 
Greorgia :  See  Whitty  ve.  the  State,  38  Gn.,  50 ;  Phillips  vs. 
Williams,  39  Ga.,  597 ;  16  Ga.,  368.  (Marshall  vs.  Morrb) 
construing  Act  of  1850 — Cobb's  Digest,  462 — the  Statute  of 
1850  is  precisely  the  same  as  section  3183  of  the  Code.  (It  was 
conceded  that  there  were  no  lights,  and  the  expression  of  the 
Judge  was  merely  a  reason  or  illustration  of  the  impropriety 
of  the  request  to  charge.) 

Admitting,  for  sake  of  the  argument,  that  the  doctrine  of 
respondeat  superior  does  not  apply  in  this  case,  still  the  right 
exists  in  this  case  against  the  city,  because  the  wrong  com- 
plained of  does  not  consist  in  a  violation  of  duty  on  the  part 
of  the  contractor,  but  in  a  violation  of  duty  on  the  part  of  the 
city  in  not  keeping  the  streets  free  from  nuisance  and  safe  for 
travel,  which  was  not  within  the  scope  of  the  employment  of 
the  contractor :  Parker  vs.  the  Mayor,  etc.,  39  Ga.,  725. 

Tbippe,  Judge. 

1.  The  municipal  authorities  of  the  city  of  Savannah  are 
by  law  vested  with  authority  over  the  streets  in  the  city,  and 
with  power  to  remove  all  nuisances,  obstructions  or  erections, 
of  any  kind,  along  or  upon  any  street,  lane,  way  or  place 
therein :  New  Code,  section  4849.  From  this  authority  arises 
the  obligation  on  them  to  keep  the  streets  in  a  safe  condition 
for  public  travel  and  use,  and  the  consequent  liability  to  a 
dvil  action  by  any  person  specially  injured  by  neglect  to  dis* 
charge  this  specific  duty :  Dillon  on  Municipal  Corporations, 
section  789.  The  same  author,  in  his  able  and  elaborate  work 
on  that  subject,  further  says,  in  section  791,  this  duty  ^'  rests 
primarily  as  respects  the  public  upon  the  corporation,  and  the 
obligation  to  discharge  it  cannot  be  evaded,  suspended,  or 
cast  upon  others  by  any  act  of  its  own."  It  has  never  been 
doubted  but  that  the  corporation  is  liable  for  injuries  produced 
by  the  unsafe  condition  of  the  streets,  and  which  were  ren- 
dered so  by  its  direct  act  or  authority,  when  it  was  not  acting 
through  independent  contractors :  39  Barb.,  329 ;  1  Seld., 
369;  4  Wall,  189.    So,  also,  for  neglect  to  keep  the  streets 
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in  repair,  even  by  the  removal  of  dangerous  defects  ooc&- 
sioned  by  the  wrongful  acts  of  others :  39  Barb.,  supra,  9  N. 
Y.,  (5  Seld.,)  456  ;  2  Black,  422 ;  5  Dutcher,  644.  It  is  true 
that  this  last  position  is  qualified,  and  properly  so,  by  the 
condition  that  in  such  cases  it  is  necessary  to  show  that  the 
corporation  had  notice,  or  that  the  circumstances  were  such  as 
to  charge  it  with  notice  of  the  defect  which  caused  the  damage. 
This  principle  is  essential  to  secure  the  safety  of  the  streets 
and  the  protection  of  the  public.  Were  it  not  so,  there  would 
be  no  guaranty  for  the  repair  of  any  defect  or  the  removal  of 
any  obstruction,  however  dangerous,  which  any  trespasser 
might  wantonly  place  in  the  streets.  If  such  a  trespass^ 
were  to  dig  a  dangerous  excavation  in  or  across  a  street,  he,  it 
is  true,  might  be  liable  for  damages  caused  thereby.  But  it 
would  be  of  little  satisfaction  to  the  public  to  feel  that  thqr 
could  only  have  recourse  on  some  private  party,  probably  in* 
solvent,  possibly  unknown.  The  only  reasonable  and  safe 
rule  is,  as  has  been  so  often  held,  that  the  duty  resting  on  the 
corporation  to  keep  the  streets  safe  and  in  repair,  carries  with 
it,  inevitably,  the  obligation  to  protect  the  public  against  dan- 
ger from  such  obstructions  by  their  removal,  or  by  abating 
them  with  reasonable  diligence.  If  this  be  so,  does  it  not 
furnish  a  test  to  determine  the  whole  question  as  to  the  lia« 
bility  of  the  corporation  in  this  case?  Granting  that  the  cor- 
poration did  not  sustain  to  the  primary  contractor,  Van  Horn, 
or  to  the  sub-contractors,  McCrohan  &  Kirlin,  the  relation  of 
principal  and  agent,  or  of  master  and  servant,  still  it  may  be 
liable.  This  concession  may,  of  course,  yield  the  question 
that  its  liability  could  be  rested  upon  the  principle  of  responr 
deai  superior.  Yet  that  does  not  necessarily  relieve  the  dty 
from  responsibility.  For  if  the  corporation  is  liable  for  neg- 
ligence in  not  protecting  the  public  against  dangers  caused  by 
a  wrong-doer,  why  should  it  be  excused  from  negligence  in 
permitting  dangerous  obstructions  created,  at  least,  by  its  au- 
thority, though  it  may  be  by  independent  contractors,  to 
hazard  the  safety  of  the  street  traveler. 

Suppose  the  independent  contractor  to  make  a  sewer  across 
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a  street,  were  only  partially  to  execute  the  work,  should  dig 
a  deep  excavation  in  the  street  and  abandon  the  job.  Or  sup- 
pose, by  accident  or  death,  after  doing  that  much  work,  he 
could  do  no  more.  What  would  be  the  duty  of  the  city  ? 
Could  it  remain  inactive  and  leave  the  excavation  open  until 
the  representative  of  its  independent  contractor  could  be  ap- 
pointed, after,  it  might  be,  a  considerable  lapse  of  time,  and 
claim  immunity  because  the  work  was  not  being  done  by  its 
own  servant  or  agent,  for  whose  default  it  could  only  be  held 
responsible?  No  one  would  contend  that  such  is  the  law. 
Still  less  could  it  be  maintained  tliat,  in  the  case  of  an  aban- 
donment of  the  work  by  the  contractor,  the  corporation  had 
the  right  to  permit  it  to  remain  permanently  in  the  .condition 
it  was  left.  It  will  be  admitted  at  onoe  that  it  would  be  the 
duty  of  the  proper  authorities,  with  due  diligence,  to  have  the 
work  completed  by  a  new  undertaking,  or  to  have  the  exca- 
vation filled  without  delay.  How,  then,  can  it  be  said  that  a 
corporation  may,  by  engaging  a  contractor  who  is  not  subject 
to  its  authority  and  control,  be  relieved  from  its  liability,  and 
permit  the  public  to  be  exposed  to  dangerous  obstructions 
placed  in  the  streets  and  negligently  left,  without  proper  bar* 
riers  or  signals  to  give  warning  to  those  who  may  be  compelled 
to  ti-avel  the  streets  ? 

The  duty  and  liability  resting  on  a  municipal  corporation 
in  such  cases  is  deducible  from  the  authority  vested  in  it  over 
the  streets,  and  the  obligation  flowing  therefrom,  to  protect  the 
public  against  nuisances  or  dangerous  obstructions  in  the  high- 
ways of  the  city.    And  Judge  Dillon,  in  his  work  already 
quoted,  says,  in  section  792,  that  the  doctrine  of  respondeat 
superior  does  not  apply  where  the  contract  directly  requires 
the  performance  of  a  work  intrinsically  dangerous,  however 
skillfully  performed.    In  such  a  case,  the  party  authorizing 
the  work  is  justly  regarded  as  the  author  of  the  mischief  re- 
sulting from  it,  whether  he  does  the  work  himself  or  lets  it 
out  by  contract.     To  the  same  purport  are  also  the  decisions 
in  1 7  New  York,  104 ;  7  New  York,  (3  Selden,)  493,  and  in 
numerous  other  cases. 


>T  an  uarea£( 
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verdict,  and  as  it  was  calculated  to,  and  probably  did,  cause 
the  jury  to  increase  the  amount  of  damages  rendered,  we  are 
comi>elled  to  order  a  new  trial,  and  to  reverse  the  judgment 
of  tlie  Court  refusing  it. 
Judgment  reversed. 


jA>fES  F.  Deupree  et  al,,  executors,  plaintiflfe  in  error,  vs. 
Lucy  Y.  Deupree  et  al.,  caveators,  defendants  in  error. 

1.  It  is  error  for  tbe  Jodge  of  the  Superior  Coart,  in  his  charge  to  the 
jarjf  to  express  or  to  intimate  his  opinion  as  to  what  has  or  has  not 
been  proved. 

2.  The  discretion  of  the  Superior  Gonrt  in  granting  a  new  trial  upon  the 
the  ground  that  the  verdict  is  contrary  to  the  evidence,  will  not  be  in- 
terfered with  unless  abused. 

Charge  of  Court.  Opinion  on  evidence.  New  trial.  Be- 
fore Judge  Andrews.  Oglethorpe  Superior  Court.  April 
Term,  1873. 

This  is  the  second  time  this  case  has  been  before  the  Su- 
preme Court:  See  45  Georgia  Reports,  415. 
For  the  facts,  see  the  decision. 

C.  Peeples;  W.  M.  Reese;  A.  H.  Stephens;  John  C. 
Reed,  for  plaintiffs  in  error. 

R.  Toombs;  B.  H.  Hill  &  Son;  J.  D.  Mathews  ;  Lump- 
kin &  Olive  ;  W.  G.  Johnson,  for  defendants. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  a  caveat  filed  to 
the  will  of  Lewis  J.  Deupree,  which  was  propounded  for  pro- 
bate and  record.  The  only  question  involved  on  the  trial  M^as 
whether  the  testamentary  paper  offered  in  evidence  by  the  pro- 
pounders,  bearing  date  24th  of  May,  1864,  was  subscribed  by 
the  attesting  witnesses  in  the  presence  of  the  testator,  as  re- 
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qaired  by  the  2379th  seetion  of  the  Code.     The  jury,  under 
the  charge  of  the  Court,  fband  a  verdict  in  &vor  of  the  pro- 
potuders  setting  op  the  will.    A  motion  was  made  for  a  new 
trialy  on  the  ground  of  error  in  the  charge  of  the  Conrt  to  the 
jury,  and  also  on  the  ground  that  the  verdict  was  decidedly 
and  strongly  against  the  weight  of  the  evidence.     The  Court 
granted  a  new  trial  in  the  case  on  the  last  ground,  as  set  forth 
in  its  judgment ;  whereupon,  the  propounders  excepted.   The 
Conrt  charged  the  jury,  that  "the  Supreme  Court  held  in  this 
case,  that  there  is  no  question  as  to  the  general  rule,  that  on 
the  death  of  the  witnesses  or  failure  of  their  memory,  the 
proof  of  the  fiict  of  execution  b^ets  a  presumption  that  all 
the  details  of  the  fiict  were  such  as  the  law  requires,  and  the 
caveators  request  me,  therefore,  to  charge  that  the  failure  must 
have  been  on  account  of  death  or  defect  of  memory.     If  the 
case  required,  I  would  say  that  if  the  failure  of  the  witnesses 
to  prove  the  l^al  execution  of  the  papers  for  other  causes 
than  memory  or  death,  the  presumption  would  arise,  but  the 
Supreme  Court  apply  the  general  rule  to  this  case  and  to  the 
facts,  so  &r  as  this  point  is  concerned,  and  Judge  McCAYsaid 
that,  for  his  part,  the  witnesses  to  the  will  do  &il  to  remember 
what  was  the  real  truth  of  the  case.     And  if  the  presumption 
was  begotten  on  the  &cts  of  the  last  trial,  they  are  here."    This 
charge  of  the  Court  was  error,  and  a  new  trial  should  have 
been  granted  by  the  Court  below  on  that  ground. 

1.  The  3183d  section  of  the  Code  declares  that  it  is  error 
for  any  or  either  of  the  Judges  of  the  Superior  Courts  of  this 
State,  in  any  case,  whether  civil  or  criminal,  or  in  equity, 
during  its  progress  or  in  his  charge  to  the  jury,  to  express  or 
intimate  his  opinion  as  to  what  has  or  has  not  been  proved,  or 
as  to  the  guilt  of  the  accused ;  and  should  any  Judge  of  said 
Court  violate  the  provisions  of  this  section,  such  violation 
shall  be  held  by  the  Supreme  Court  to  be  error  and  the  de- 
cision in  such  case  reversed  and  a  new  trial  granted  in  the 
Court  below.  The  point  in  the  case,  on  the  trial  in  the  Court 
below,  was  whether  the  subscribing  witnesses  to  the  testameu- 
tary  paper  failed  to  recollect  whether  the  testator  was  present 
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at  the  time  they  attested  the  same,  or  whether  tlieir  evidence 
affirmatively  proved  that  he  was  absent.  The  Court  charged 
the  jury,  that  the  Supreme  Court  apply  the  general  rule  to 
this  case  and  to  the  faxsts,  so  far  as  this  point  is  concerned,  and 
Judge  McCay  said  that,  for  his  part,  the  witnesses  to  the  will 
do  &il  to  remember  what  was  the  real  truth  of  the  case,  and 
if  the  presumption  was  begotten  on  the  facts  of  the  last  trial, 
it  is  here — that  is  to  say,  the  Court  told  the  jury,  in  effect, 
that  the  evidence  showed  that  the  attesting  witnesses  did  fail 
to  remember  whether  the  testator  was  present  at  the  time  of 
their  attestation  of  the  testamentary  paper,  and  that  the  Su- 
preme Court,  or  at  least  one  of  the  Judges  thereof,  had  so 
said,  and  if  such  was  the  fact  on  the  former  trial,  it  is  so  here 
at  this  trial,  not  only  expressing  his  own  opinion  as  to  what 
the  evidence  proved  the  facts  to  be,  but  fortified  that  opinion 
by  telling  the  jury  that  the  Supreme  Court,  or  one  of  the 
Judges  thereof,  said  the  same  thing  in  relation  to  the  evidence 
in  the  case.  What  makes  the  charge  of  the  Court  the  more 
conspicuously  erroneous  is  that  the  facts  were  not  the  same  on 
the  last  as  on  the  former  trial.  We  think  the  Court  also  erred 
in  chaining  the  jury  as  to  the  admissions  of  the  caveators  as 
to  the  presumptions  of  law,  from  the  evidence,  there  not  ap- 
pearing to  have  been  any  such  admissions  made.  As  this  case 
must  be  remanded  for  a  new  trial,  we  express  no  opinion  in 
relation  to  the  other  grounds  of  error  contained  in  the  record, 
as  to  do  so  would  necessarily  involve  a  discussion  of  the  facts 
which  the  jury  should  be  left  entirely  free  to  consider  on  the 
next  trial,  without  any  expression  of  opinion  in  relation  thereto 
by  this  Court. 

2.  In  relation  to  the  ground  on  which  the  Court  below 
granted  the  new  trial,  if  there  had  been  no  errors  of  law  com- 
mitted, we  should  not,  according  to  the  rej^eated  rulings  of 
this  Court,  have  controllal  his  discretion  in  doing  so,  or  if  it 
Lad  refused  a  new  trial  on  that  alleged  ground  of  error,  we 
vrould  not  have  interfered  with  the  exercise  of  the  discretion 
of  the  Court  on  the  facts,  as  contained  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Igxazio  G.  Stbupper,  plaintiff*  in  error,  vs.  Johji  Kesg, 

defendant  in  error. 

1.  Where  N.,  in  the  presence  of  B.,  deposited  a  cotton  receipt  of  B.  with 
E.  to  hold  for  N.  as  collateral  secarity  for  a  debt  doe  by  B.  to  N.,  H 
is  not  competent  on  the  trial  of  a  garnishment  against  R.,  soed  ootos 
an  attachment  against  S.,  to  prove  by  the  sayings  of  B.  that  the  debt 
for  which  the  deposit  was  made  as  collateral,  was  an  acconot  made  bj 
B.  with  S.  Nor  was  the  answer  of  B.  to  a  sammons  of  garoishinent 
served  upon  him  in  the  same  case,  admissible  to  prove  that  fact 

2.  There  was  no  evidence  in  this  case  connecting  S.  with  the  trtossction 
oat  of  which  accrued  the  debt  on  B.,  or  showing  how  it  was  cootncted, 
so  as  to  anthorize  any  charge  to  the  jnry  on  the  ground  of  the  debt  OQ 
B.,  or  the  collateral  security  having  been  fraudulently  transferred  by 
S.  toN. 

Garnishment.  Evidence.  Charge  of  Court  Before  Jo^g^ 
Johnson.    Muscogee  Superior  Court.    October  Term,  1872. 

Ignazio  G.  Stmpper  sued  out  an  attachment  against  Samod 
Lovinger  for  $750  00^  and  had  the  same  levied  by  serving 
summons  of  garnishment  upon  John  King  and  W.  A.  Barden 
&  Company.  King  answered,  denying  having  any  assets  of 
Lovinger's  in  his  hands.  His  answer  was  traversed.  Barden 
&  Company  answered  as  follows : 

"  In  answer  to  the  summons  of  garnishment  in  the  above  case 
respondents  say :  That  W.  A.  Barden  &  Company  bought  a 
bill  of  goods  amounting  to  the  sum  of  $500  00,  from  S.  Lov- 
inger, due  January  Ist,  1870,  and  respondents  turned  over  to 
said  Lovinger  eight  bales  of  cotton  at  said  time  as  collateral 
security  for  the  payment  of  said  sum,  of  the  value  of  $600  00; 
and  respondents  have  never  received  anything  on  account  of 
said  cotton ;  and  respondents  say  that  said  cotton  was  held  by 
said  Lovinger  nntil  about  the  30th  of  November,  1870 ;  and 
they  say  that  they  gave  said  Lovinger  notice  to  sell  said  cotton 
in  January,  1870,  when  the  same  was  worth  $600  00;  but 
that  said  Lovinger  refused  to  have  said  cotton  sold  until 
about  the  30th  of  November,  1870,  when  the  same  sold  for 
$401  00,  which  same  is  in  the  hands  of  John  Eling,  the  agent 
of  said  Lovinger.     Respondents  say  that  they  are  not  other- 
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wise  indebted  to  said  Lovinger^  nor  were  they  at  the  time  of 
the  service  of  said  garnishment^  nor  have  they  any  effects  of 
said  Lovinger  in  their  hands,  nor  did  they  have  at  the  time 
of  the  service  of  said  summons  of  garnishment." 

Judgment  by  default  was  rendered  against  Lovinger  on  the 
attachment.  Upon^the  trial  of  the  issue  formed  by  the  traverse 
of  the  answer  of  King,  the  following  evidence  was  introduced : 

King  testified,  that  Samuel  Lovinger  had  been  a  merchant 
in  Columbus  up  to  the  winter  of  1869-1870 ;  that  then  some 
disposition  was  made  of  his  stock,  and  his  brother,  N.  Lovin- 
ger, took  it  in  hand ;  that  early  in  the  year  1870,  W.  A, 
Barden  &  Company  deposited  with  witness  a  receipt  for  eight 
bales  of  cotton,  and  that  at  that  time  said  N.  Lovinger,  with 
Barden,  had  an  interview  with  witness,  and  Lovinger  said  to 
witness  that  said  receipt  for  said  eight  bales  was  to  remain 
deposited  with  witness  as  collateral  security  for  a  debt  owing 
him,  N.  Lovinger,  by  said  Barden  &  Company,  and  gave 
witness  to  understand  that  that  debt  was  a  note  for  about 
$500  00.  Does  not  know  that  said  debt  was  for  goods  Bar- 
den &  Company  had  bought  from  Samuel  Lovinger.  It  was 
not  so  stated  at  said  interview.  Never  heard  until  afterwards 
that  said  indebtedness  was  a  debt  of  Barden  &  Company  for 
goods  bought  of  S.  Lovinger.  Thinks  that  the  next  day  both 
S.  and  N.  Lovinger  were  missing,  and  have  not  been  heard 
£x>m  since.    That  he  knew  they  were  about  to  leave. 

In  answer  to  question  of  counsel  for  the  garnishee,  witness 
said :  '^  That  after  said  interview,  said  Barden  said  that  the  debt 
for  which  said  cotton  was  collateral  was  a  debt  for  goods  bought 
by  his  said  firm  of  Barden  &  Company  from  S.  Lovinger." 

Upon  motion  of  the  garnishee  this  answer  was  excluded 
over  the  objection  of  plaintiff. 

Plaintiff  tendered  in  evidence  the  answer  of  Barden  &  Com- 
pany to  garnishment  served  on  them.  This  answer  was,  on 
objection,  excluded. 

Jlaphael  J.  Moses  testified,  that  as  trustee  for  the  creditors 
of  S.  Lovinger,  he  came  out  from  New  York  to  Columbus  in 
the  winter  of  1869-70,  and  a  settlement  was  had,  whereby  N. 
You  xijx.  21. 
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Lovinger,  who  had  been  in  the  store  with  hia  brother,  S.  Lov- 
inger,  agreed  to  pay,  and  did  pay,  to  said  trustee,  in  bdialf  of 
said  creditors,  the  sum  of  $10,000  00,  and  was  to  have  all  the 
goods,  accounts,  etc.,  of  said  S.  Lovinger ;  that  immediately 
afterwards  said  N.  Lovinger  rapidly  sold  out  the  goods^  and 
both  S.  and  N.  Lovinger  ran  away ;  that  he,  witness,  was 
consulted  as  attorney  by  the  parties  in  said  transaction,  and 
while  the  n^otiation  was  pending  the  question  of  the  rent  of 
the  store  came  up,  and  it  was  agreed  by  both  S.  and  N.  Lov- 
inger that  said  rent  should  be  paid  out  of  the  property  of  S. 
Lovinger,  so  transferred  to  said  N.  Lovinger. 

The  Court  charged  the  jury :  "  If  N.  Lovinger,  Bardca 
being  present,  deposited  with  King,  the  garnishee,  the  cotton 
receipt  for  eight  bales  of  cotton,  from  the  sale  of  which,  after- 
wards, the  money  in  the  hands  of  the  garnishee  arose,  as 
collateral  security  for  a  debt  due  him,  said  N.  Lovinger,  from 
Barden  &  Company,  the  owners  of  the  cotton,  then  the  jury 
could  not,  in  this  proceeding,  inquire  whether  or  not  said  S. 
and  N.  Lovinger,  in  the  transfer  of  said  debt,  if  any  transfer 
there  was  to  N.  by  said  S.  Lovinger,  had  committed  a  fraud 
upon  the  creditors  of  said  S.  Lovinger." 

The  jury  found  for  the  garnishee.  The  plaintiff  moved  for 
a  new  trial,  alleging  as  grounds : 

1st.  The  ruling  of  the  Court,  rejecting  said  testimony  of 
King. 

2d.  The  ruling  of  the  Court,  repelling  as  evidence  said 
answer  of  garnishees,  Barden  &  Company. 

3d.  Because  said  verdict  was  decidedly  and  strongly  against 
the  weight  of  the  evidence. 

4th.  Because  said  verdict  was  contrary  to  evidence  and  the 
principles  of  justice  and  equity. 

5th.  The  said  charge  of  the  Court. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff excepted. 

Moses  &  Downing,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 
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Trippe,  Judge, 

1.  If  the  answer  of  the  witness  King,  had  shown  that  the 
statement  made  by  Barden  was  so  made  in  the  presence  of  N. 
Lov^inger,  then  it  would  have  been  relieved  of  one  of  the  ob- 
jections to  it.  The  object  of  the  plaintiff,  in  desiring  the  an- 
swer was,  doubtless,  to  connect  Samuel  Lovinger  with  the  debt 
on  Barden,  and  thereby  raise  the  question  of  fraud  in  the 
transfer  of  the  debt  by  S.  Lovinger  to  N.  Lovinger,  If  this 
issue  could  have  been  made  in  this  case,  and  we  do  not  say  it 
could  not,  then  it  would  have  been  for  the  purpose  of  defeat- 
ing the  rights  of  N.  Lovinger.  This  could  not  have  been 
done  by  hearsay.  What  Barden  may  have  said  to  King,  the 
bailee,  in  the  absence  of  N.  Lovinger,  could  not  have  affected 
his  rights.  Barden  was  a  competent  witness,  and  his  testi- 
mony, not  statements,  were  the  only  competent  evidence.  The 
same  principle  would  also  exclude  the  answer  of  Barden  & 
Company  to  the  summons  of  garnishment  served  on  them. 
That  answer  could  have  been  legally  used  in  an  issue  to  which 
they  were  parties,  but  not  in  the  one  in  which  it  was  tendered. 

2.  Complaint  is  made  that  the  Court  charged,  that  in  this 
proceeding  the  jury,  "could  ]iot  inquire  whether  or  not  S.  and 
X.  Lovinger,  in  the  transfer  of  said  debt,  (if  any  transfer  there 
was  to  N.  by  said  S.  Lovinger,)  had  committed  a  fraud  upon 
the  creditors  of  said  S.  Lovinger."  Whether  the  Court  w^as 
or  was  not  correct  in  this  charge,  was  wholly  immaterial,  un- 
der the  evidence.  There  was  no  testimony,  and  none  that  was 
competent  was  offered,  to  show  tliat  N.  Lovinger  had  any  con- 
nection with  the  debt  on  Barden — none  showing  with  whom 
it  was  contracted,  or  that  S.  Lovinger  ever  owned  it.  This 
being  so,  the  evidence  made  no  issue  of  fraud,  and  the  jury, 
of  course,  could  not  consider  it. 

Judgment  affirmed. 
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Timothy  Renew,  plaintiff  in  error,  vs.  Charles  S.  Dab- 
ley  d  aL,  defendants  in  error. 

1.  On  August  10th,  1859,  a  verdict  was  rendered  in  favor  of  B.  and  wife 
against  R.  *'for  the  premises  in  dispute,  and  $200  00  for  rent,"  oni 
bill  filed  by  B.  and  wife  against  R.,  claiming  one  undivided  half  of  a 
certain  lot  of  land,  to- wit:  one  hundred  and  one  acres.  Upon  this 
verdict  a  decree  was  entered  in  favor  of  the  complainants  for  fifty-one 
and  a  half  acres  off  the  southeast  comer,  and  fidy-one  and  oDe*balf 
acres  off  the  northwest  corner  of  said  lot,  also  for  the  rent,  and  direct- 
ing the  sheriff  to  place  the  complainants  in  possession.  Ao  attempt 
was  made  to  divide  the  lot  in  accordance  with  this  decree,  bat  R>  ob- 
jected, as  it  interfered  with  his  possession  which  he  had  held  for  many 
years  under  his  deed,  and  under  a  division  had  between  him  and  6. 
and  wife  many  years  before  the  filing  of  said  bill.  Nothing  more^ 
pears  to  have  been  done  towards  the  enforcement  of  said  decree,  ex- 
cept that  R.  paid  the  $200  00  for  rent  and  abandoned  all  that  part  of 
the  land  which  B.  and  wife  claimed  under  the  original  division.  On 
February  2d,  1870,  a  writ  of  possession  was  ordered  to  be  iasaed  on 
said  decree  to  put  one  S.,  who  was  not  a  party  to  the  same,  in  posses- 
sion of  the  southeast  corner  of  said  lot.  R.  filed  his  bill  to  reform 
said  decree  and  to  enjoin  said  writ  of  possession.  The  Court  charged 
the  jury  that  if  R.  knew  of  the  decree,  he  had  delayed  too  long  in 
filing  his  bill  to  reform  the  same,  to  be  allowed  the  relief  prayed  for. 
This  charge  was  error. 

2.  The  statute  of  limitations  applicable  to  bills  of  review  was  suspended 
from  November  80th,  1860,  to  July  21st,  1868. 

8.  The  jury  cannot,  by  their  verdict,  enjoin  the  complainant,  where  do 
cross-bill  has  been  filed  by  the  defendant  containing  a  prayer  therefor. 

Equity.    Bill  of  review.    Statute  of  limitations.    Before 
Judge  Clark.    Sumter  Superior  Court.    April  Term,  1873. 

For  the  &ct8  of  this  case,  see  the  decision. 

John  R.  Worbill,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, in  the  nature  of  a  bill  of  review,  to  reform  a  decree  ren- 
dered on  the  equity  side  of  the  Court  in  the  county  of  Surater, 


( 
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for  error  apparent  on  the  face  of  the  record  and  decree.  The 
bill  is  im|)erfectly  drawn,  but  the  object  of  it  is  to  have  the 
decree  rendered  against  the  complainant  in  1859  reformed  and 
its  execution  enjoined.  On  the  trial  of  the  case,  the  jury 
found  a  venlict  in  favor  of  the  defendants  and  a  perpetual 
injunction  against  the  complainant.  A  motion  was  made  for 
a  new  trial,  on  the  several  grounds  set  forth  in  the  record, 
which  was  overruled,  and  the  complainant  excepted. 

It  appears  from  the  evidence  in  the  record  that  in  the  year 
1832,  the  complainant  purchased  from  the  drawer  thereof,  lot 
of  land  number  twenty-seven  in  the  twenty-sev6nth  district 
of  Sumter  county,  and  during  the  same  year  he  sold  one-half 
of  said  lot  to  Butler,  as  trustee  for  his  wife,  Mary,  and  the 
parties  went  into  the  possession  of  the  same  and  divided  the 
land,  by  agreement,  between  them — that  is  to  say,  complain- 
ant should  have  seventy  acres  in  the  northeast  comer  of  the 
lot,  and  thirty  acres  in  the  southwest  corner  thereof,  and  But- 
ler was  to  have  seventy  acres  in  the  northwest  corner  of  said 
lot,  and  thirty  acres  in  the  southeast  comer  thereof,  which  di- 
vision was  marked  off  by  the  parties,  and  the  lines  so  marked 
are  visible  at  the  present  time.     Both  parties  built  and  made 
iraprovemenis  on  their  res[>ective  portions  of  the  land,  and 
JSutler,  after  residing  on  his  part  of  the  land  for  about  ten 
years,  moved  away  and  left  the  same  in  charge  of  and  under 
the  control  of  complainant,  as  a  friend,  to  manage  the  land 
for  the  benefit  of  his  wife,  the  parties  being  brothers-in-law. 
Soiue  time  after  Butler  and  wife  left,  the  part  of  the  land 
claimed  by  them  was  levied  on  and  sold  for  Butler's  debts  and 
purchased  by  complainant,  who  claimed  it  as  his  own.     In 
1 853,  Mrs.  Butler,  by  her  husband  as  her  next  friend,  filed  a 
bill  against  the  complainant  to  set  aside  his  title  acquired  at 
the  sheriff's  sale.     In  that  bill  she  claimed  one  undivided  half 
of  the  lot,  to-wit:  one  hundred  and  one  acres,  as  appears  on 
the  face  of  her  bill.     There  is  no  allegation  therein  as  to  any 
j>articular  portion  of  the  lot  which  she  claimed.     On  the  trial 
of  that  bill,  the  jury  found  a  verdict  in  favor  of  the  com- 
plainant for  the  premises  in  dispute  and  $200  00  for  rent. 
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Upon  this  verdict,  the  complainant's  counsel,  for  Butler  and 
wife,  entered  a  decree  that  the  complainant  do  have  and  re- 
cover of  the  defendants  the  one  hundred  and  one  and  one- 
fourth  acres  of  land,  being  the  one-half  o(  lot  number  twenty- 
seven  in  the  twenty-seventh  district  of  Sumter  county,  being 
fifty-one  and  one-half  acres  off  the  southeast  corner,  and  fifty- 
one  and  one-half  acres  off  of  the  northwest  corner  of  said 
land ;  that  the  sheriff  of  said  county  do  put  the  complainant 
6t  his  legal  agent  in  possession  thereof,  and  that  complainant 
do  recover  $200  00  for  rent,  etc.  This  decree  is  dated  10th 
August,  1859.  It  appears  &om  the  evidence  that  an  attempt 
was  made  to  divide  the  lot  by  running  lines  thereon,  in  accor- 
dance with  this  decree,  but  the  complainant.  Renew,  objected, 
as  it  interfered  with  his  possession,  which  he  had  held  for 
many  years  under  his  deed,  and  the  division  of  the  lot  be- 
tween him  and  Butler  and  wife,  before  referred  to ;  and  noth- 
ing more  appears  to  have  been  done  towards  its  enfOTcement, 
except  that  Renew  paid  the  $200  00  for  rent  and  abandoned 
all  that  part  of  the  land  which  Butler  and  wife  claimed  under 
the  original  division  thereof. 

It  also  appeared  from  the  evidence  that  Butler  and  wife  had 
recognized  the  division  of  the  land,  as  contended  for  by  Renew, 
tlie  complainant,  in  a  letter  written  to  him  in  1869.    On  the 
2d  February,  1870,  a  writ  of  possession  was  ord«^  to  be  is- 
sued on  the  decree,  dated  10th  August,  1859,  to  put  Sullivan 
in  possession  of  the  southeast  corner  of  said  lot,  who  is  not  a 
party  to  said  decree;  whereupon,  the  complainant,  Renew, 
filed  his  bill,  praying  for  a  reformation  of  the  decree  in  favor 
of  Butler  and  wife,  and  to  enjoin  the  execution  of  the  writ  of 
possession  in  fiivor  of  Sullivan.     It  also  appears,  from  the  evi- 
dence in  the  record,  that  the  complainant,  Renew,  cannot  either 
read  or  write. 

It  further  appeared,  in  the  progress  of  the  trial,  that  a  deed 
executed  by  Sullivan  to  Pilcher  for  the  land  claimed  by  But- 
ler and  wife,  under  the  decree,  had  been  offered  in  evidence 
and  was  ruled  out  by  the  Court,  and  then  was  allowed  to  go 
out  with  the  jury,  with  the  other  papers  in  the  case^  when 
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they  retired  to  make  up  their  verdict — whether  by  mistake  or 
otherwise,  does  not  appear.  The  Court  charged  the  jury  that 
if  complainant  knew  of  the  decree,  he  had  delayed  too  long 
in  filing  his  bill  to  reform  said  decree  to  be  allowed  the  relief 
prayed  for. 

1.  This  charge  of  the  Court,  in  view  of  the  facts  of  this  case, 
was  error.  The  complainant  was  illiterate,  could  neither  read 
nor  write,  and,  although  he  may  have  known  that  there  had 
been  a  decree  rendered,  he  may  not  have  known  the  terms  of 
it,  and,  therefore,  the  charge  of  the  Court  should  have  been, 
not  if  he  knew  of  the  decree  only,  but  if  he  also  knew  the 
terms  of  it. 

2.  Besides,  if  he  did  know  of  the  decree  and  the  terms  of 
it,  he  was  not  too  late,  in  our  judgment,  inasmuch  as  the  stat- 
ute of  limitations  applicable  to  bills  of  review  was  suspended 
from  the  30th  of  November,  1860,  until  the  21st  July,  1868. 
What  effect  the  deed  from  Sullivan  to  Pilcher  may  have  had 
on  the  minds  of  the  jury,  we  cannot  know. 

3.  By  what  authority  of  law  or  principles  of  equity  the 
jury  found  a  verdict  enjoining  the  complainant  when  no  cross- 
bill had  been  filed  containing  such  a  prayer  therefor  by  the 
defendant,  we  are  not  advised. 

Let  the  judgment  of  the  Court  below  be  reversed^ 


John  S.  Davidson,  administrator,  plaintiff  in  error,  vs.  New- 
bold  Lawrence,  assignee,  defendant  in  error. 

"Where  a  grantee  in  a  deed,  executed  in  1849,  absolute  on  its  face,  but 
the  grantor  remaining  in  possession  of  the  property,  filed  a  bill  in  1871 
against  the  administrator  of  the  grantor,  alleging  that  there  was  a  parol 
trust  attached  to  the  contract  under  which  the  deed  was  made,  to-wit : 
that  it  was  a  transfer  of  the  property  in  trust  for  the  payment  of  a  debt 
due  the  grantee  and  others  by  account,  and  the  prayer  of  the  bill  was 
for  a  decree  that  the  land  should  be  sold  and  so  appropriated  : 

MMf  That  under  the  allegations  in  the  bill  and  the  proof  at  the  hearing, 
«orapiainant  was  not  entitled  to  any  greater  rights  than  a  mortgagee 
would  have  where  the  mortgagor  remained  in  possession,  or  than  if 


336         SUPREME  COURT  OF  GEORGIA. 

DavidsoD  vs.  Lawrence. 

the  debt  bad  been  by  a  security  under  seal :  and  he  is  barred  by  the 
Act  of  March  16,  1869,  in  accordance  with  the  decision  made  dariog 
the  present  term  in  the  case  of  John  George  vs.  James  Gardner, 

Statute  of  limitations.  Trost.  Debtor  and  creditor.  Before 
Judge  Gibson.  Richmond  Superior  Court  October  Term, 
1872. 

Lawrence  filed  his  bill  against  Davidson,  administrator  of 
Francis  C.  Taylor,  deceased,  making  substantially  tbe  fc^ow- 
ing  case: 

Taylor  was  in  the  year  1848  indebted  to  complainant,  to 
one  Norman  Dart,  since  deceased,  and  to  others,  in  large  sums 
of  money.  To  provide  for  the  payment  of  this  indebtedness,  on 
October  25th,  1849,  he  conveyed  to  complainant  and  said  Dart, 
as  assignees,  for  the  benefit  of  his  creditors,  three  lots,  with 
the  improvements  thereon,  situate  in  the  city  of  Angosta. 
There  are  still  debts  outstanding  i^inst  said  Taylor,  to  secure 
the  payment  of  which  said  conveyance  was  made.  Norman 
Dart  having  departed  this  life,  the  title  to  said  property  is  in 
complainant,  as  surviving  assignee.  Complainant  and  his 
co-assignee,  during  his  life,  being  both  residents  of  the  city  of 
New  York,  were  unable  to  give  their  personal  attention  to 
the  supervision  of  said  property,  and  constituted  said  Taylor 
as  their  agent  for  that  purpose.  He  rented  said  lots,  collected 
the  i*ents  and  paid  the  taxes  thereon. 

Taylor  died  in  November,  1869.  The  defendant  qualified 
as  his  administrator  eighteen  months  before  the  bill  was  filed, 
and  as  such  has  taken  possession  of  said  lots,  claiming  them 
as  a  part  of  the  estate  of  his  intestate.  Claimant  has  repeatedly 
sought  to  obtain  possession  of  said  lots  for  the  purpose  of  sell- 
ing them  and  paying  off  the  debts  afi)resaid,  but  has  been 
hitherto  prevented  by  said  defendant. 

Prayer,  that  the  defendant  may  be  compelled  to  answer  the 
charges  herein  made ;  that  an  account  may  be  taken  of  the 
rents  received  by  Taylor  during  his  life  and  by  the  defendant 
since  his  death ;  that  some  proper  person  may  be  appointed 
to  take  possession  of  said  property,  with  authority  to  sell  the 
same,  and  that  the  writ  of  subpoena  may  issue. 
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The  defendant  acknowledged  service  of  the  bill  on  May 
12th^  1871,  and  consented  to  the  appointment  of  a  receiver  as 
prayed  for.  On  August  lOtli,  1871,  William  Davidson  was 
appointed  receiver,  with  authority  to  sell,  etc..  The  bill  was 
filed  in  office  on  August  18th,  1871. 

The  defendant,  by  his  answer,  denied  any  knowledge  of 
any  of  the  matters  set  up  in  complainant's  bill ;  denied  that 
oomplainant  ever  made  any  efibrts  to  obtain  posscasion  of  said 
property  until  the  first  part  of  the  year  1871.  He  pleaded 
generally  the  statute  of  limitations,  and  specially  the  Act  of 
March  16th,  1869. 

The  oomplainant  made  out,  by  proof,  the  case  stated  in  his 
bill.  It  also  appeared  from  the  evidence  that  Taylor  expected 
to  receive  the  surplus  of  the  proceeds  of  said  property  after 
payment  of  said  debts.  The  deed  under  which  he  claimed 
was  as  follows : 

"  STATE  OF  GEORGIA— RicHMONB  County  : 

"  This  indenture,  made  the  25th  day  of  October,  in  the  year  of 
our  Lord  1849,  between  Francis  C.  Taylor,  of  the  one  part,  and 
Norman  Dart  and  Newbold  Lawrence,  of  the  State  of  New 
York,  assignees,  ol  the  other  part :  Witnesseth,  that  the  said 
Francis  C.  Taylor,  for  and  in  consideration  of  the  sum  of 
$1,200  00  to  him  in  hand  well  and  truly  paid,  by  the  said 
party  of  the  second  part,  at  and  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  released,  conveyed  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell,  release, 
convey  and  confirm  unto  the  said  Norman  Dart  and  Newbold 
Lawrence,  assignees,  their  heirs  and  assigns,  all  those  three 
lots  or  parcels  of  land  situate  and  lying,  and  being  in  the 
upper  part  of  the  city  of  Augusta,  county  of  Richmond,  and 
State  of  Georgia,  bounded  on  the  north  by  Broad* street,  on 
the  South  by  Ellis  street,  on  the  east  by  a  lot  of  land  now  or 
formerly  owned  by  Henry  B.  Holcombe,  west  by  a  lot  of  land 
belonging  to  Edward  Thomas,  each  of  said  lots  or  parcels  of 
land  containing  a  front  on  said  Broad  street  of  forty  feet,  more 
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or  less.  Tc^ther  with  all  and  singular  the  rights^  membeiB 
and  appurtenances  thereof  whatsoever  to  the  said  lots  or  par- 
cels of  land,  being,  belonging  or  in  any  wise  appertaioing, 
and  the  remainders,  reversions,  rents,  issues  and  rights  thereof^ 
and  every  part  thereof:  To  have  and  to  hold  the  said  lots  or 
parcels  of  land,  and  all  and  singular  the  premises,  and  appur- 
tenances thereunto  belonging,  as  aforesaid,  and  every  part 
thereof  unto  the  said  Norman  Dart  and  Newbold  Lawrence, 
their  heirs  and  assigns  forever,  and  the  said  Frauds  C.  Taylor 
and  his  heirs,  the  said  lots  or  parcels  of  land  and  premises 
aforesaid,  and  every  part  thereof,  unto  the  said  Noman  Dart 
and  Newbold  Lawrence,  their  heirs  and  assigns,  against  him- 
self, the  said  Francis  C.  Taylor,  and  his  heirs,  and  all  and 
every  other  person  and  persons  whomsoever,  shall  and  will 
warrant  and  forever  defend  by  these  presents. 

"  In  witness  whereof  the  said  Francis  C.  Taylor  hereunto 
set  his  hand  and  seal  the  day  and  year  first  above  written. 
(Signed)  "  FRANCIS  C.  TAYLOR,  [l.  s.] 

"  Sealed  and  delivered  in  the  presence  of 
(Signed)        "  Robert  Philip, 

"  RiCHABD  Allen,  J.  P.*' 

There  was  also  evidence  to  show  that  other  property  had 
been  conveyed  to  the  same  grantees  by  Taylor  for  the  same 
purpose,  or  in  payment  of  his  debts,  and  that  this  property 
had  been  lost  both  to  the  creditors  and  Taylor.  It  did  not 
appear  by  whose  &ult  it  had  failed  to  be  productive,  but  that 
Taylor  had  claimed  before  his  death  that  the  debts  were 
paid  and  a  balance  due  him.  The  debts  were  in  account,  and 
created  in  1848. 

The  jury  returned  a  verdict  for  the  defendant  The  com- 
plainant moved  for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  Court  erred  in  charging  the  jury,  "  that 
if  the  debts,  to  secure  which  the  conveyance  in  question  was 
made,  were  barred,  the  land  reverted  to  the  grantor.'^ 

2d.  Because  the  Court  erred  in  refusing  to  charge,  "  that 
the  title  of  the  grantee  could  not  be  divested  by  proof,  that 
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the  balance  of  the  debts,  to  secure  which  the  conveyance  was 
made,  were  barred,  it  appearing  at  the  same  time  that  the  debts 
had  never  been  wholly  paid  off." 

2d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  Court  granted  the  new  trial,  holding  that  the  convey- 
ance was  made  as  payment  and  was  so  accepted  by  the  cred- 
itors at  the  time,  with  privilege  of  redemption.  To  this  ruling 
the  defendant  excepted,  and  now  assigns  the  same  as  error. 

John  S.  Davidson  ;  John  T.  Shewmake,  for  plaintiff 
in  error. 

Barnes  &  Gumming,  for  defendant. 

Trippe,  Judge. 

The  complainant,  as  the  surviving  grantee  in  a  deed  executed 
in  1849,  and  absolute  on  its  face,  seeks  to  engraft  a  parol 
trust  thereon  to  him  and  his  deceased  co-grantee,  to-wit :  that 
it  was  made  for  the  purpose  of  the  property  therein  mentioned 
being  applied  to  the  payment  of  debts  existing  in  account  and 
contracted  in  1848,  and  due  to  the  grantees,  severally,  and 
divers  other  parties.  There  is  no  reference  in  the  deed  to  any 
debts,  nor  indeed  was  there  any  satisfactory  evidence  what 
debts  were  intended  to  be  secured.  After  the  lapse  of  twenty- 
two  years,  and  after  the  death  of  the  alleged  debtor,  com- 
plainant asks  to  be  allowed  to  set  up  the  parol  trust,  and  to 
enforce  the  collection  of  the  debts  tliat  would  be  more  than 
three  times  barred  by  the  statute  of  limitation,  unless  they 
can  be  saved  by  the  course  he  seeks  to  adopt.  Prior  to  the 
Act  of  1856,  a  verbal  promise  to  pay  a  debt  would  take 
it  out  of  the  statute,  or  give  a  new  point  of  time  from  which 
the  statute  would  commence  running.  Since  the  passage 
of  that  Act  a  new  promise  to  have  that  effect  must  be  in 
writing.  If  there  was  no  such  written  promise  in  thia  case 
these  debts  must  have  been  barrqd,  taking  the  most  favorable 
view   for  complainant,  in   1860.      This  is  supposing  that 
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verbal  promises  had  been  made  up  to  the  latest  date  that  they 
could  have  been  effective.     Certainly  they  would  have  been 
barred  when  the  suit  was  instituted  by  the  Act  of  March  16th, 
1869.    Now  is  there  any  written  acknowledgment  of  these 
debts  at  any  time,  as  subsisting  debts,  from  which  a  promise 
to  pay  could  even  be  inferred  ?    The  record  discloses  none. 
The  letter  of  Taylor,  the  intestate,  does  not  admit  them  as 
subsisting  debts,  but  it  sets  up,  substantially,  not  only  that  they 
are  paid  but  that  there  is  an  overplus  of  the  property  which 
discharged  them,  which  rightfully  should  be  his.    Had  the 
deed  specified  the  debts,  and  provided  for  their  payment,  it 
might  be  that  it  would  have  given  them  the  character  of  obli* 
gations  or  debts  under  seal.    But,  as  stated,  there  is  no  refer- 
ence to  them  in  the  deed,  and  no  proof  of  any  written  ac- 
knowledgment of  them.     It  would  be  manifestly  against  all 
legal  principle  to  permit  the  parol  trust  to  be  proven  by  parol 
evidence,  and  then  to  hold  that  such  testimony  gave  to  simple 
contract  debts  existing  in  account,  the  status  of  specialties. 

Under  this  view  there  could  have  been  no  l^al  liability  on 
Taylor's  estate  for  these  claims  in  1871,  which  could  have 
been  enforced,  independent  of  the  Act  of  1869.  But  whether 
that  position  be  correct  or  not,  we  do  not  think  that  the  alle- 
gations in  the  bill  and  the  proof  at  the  hearing  entitle  the 
complainant  to  any  greater  rights  than  a  mortgagee  would 
have,  or  than  if  the  debts  had  been  securities  under  seal. 
Twenty  years  will  bar  the  right  of  action  on  instraments 
under  seal,  and  the  right  of  a  mortgagee  to  foreclose.  So, 
if  the  mortgagee  receives  possession  of  the  mortgaged  propert^r 
under  the  mortgage,  twenty  years  will  bar  the  mortgagor's 
right  to  redeem,  although  the  former,  in  such  instances,  is 
usually  called  a  trustee  for  the  latter :  Morgan  vs.  Morgan  d 
al.,  10  Georgia,  300;  3  Johns.  Ch.  R.,  129  ;  3  Atk.,  313. 
We  do  not  see  from  the  facts  in  the  record  why  the  creditors 
in  this  case  should  have  superior  rights  to  a  mortgagee  to 
foreclose,  or  to  a  mortgagor  to  redeem.  The  mortgagee 
and  this  complainant  both  would  sustain  the  relation  of  a 
creditor  to  the  party  against  whom  they  may  severally  pro- 
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ceedy  and  the  object  of  each  suit  would  be  the  same,  to  collect 
a  debt.  Why  should  not  the  presumption  of  the  law  as  to 
payment,  or  the  repose  intended  to  be  secured  by  the  statute, 
enure  to  the  benefit  of  the  alleged  debtor  in  the  one  case  as 
well  as  in  the  other?  We  think  this  can  be  done,  and  that 
it  does  no  violence  to  the  rule,  that  the  statute  of  limitation 
does  not  apply  to  a  direct  subsisting  trust,  a  rule  that  denies 
the  right  to  a  trustee  to  set  up  the  statute  against  his  cestui 
que  trust.  Though  the  debts  attempted  to  be  enforced  by 
complainant,  had  they  been  secured  by  instruments  under 
seal,  or  by  mortgage,  might  not  be  barred  by  the  lapse  of 
twenty  years,  in  view  of  the  different  Acts  suspending  the 
statute  of  limitation,  yet,  according  to  the  decisions  made 
during  the  present  term,  in  the  cases  of  John  George  vs.  James 
Gardner,  and  Moravian  Seminary  vs.  W.  H.  Atwoodj  admin- 
istrator ^  we  hold  that  even  had  they  been  of  that  character, 
the  Act  of  March  16th,  1869,  would  bar  complainant's  right 
of  recovery. 

The  verdict  of  the  jury  having  been  rendered  in  favor  of 
defendant,  the  judgment  granting  a  new  trial  is  reversed. 


Thomas  S.  Powell,  plaintiff  in  error,  vs.  Willis  F.  West- 
moreland, defendant  in  error. 

Where  the  defendanti  who  was  a  surgeon  and  a  physician,  was  prevented 
from  being  in  attendance  apon  the  Gonrt  at  the  time  of  the  trial  of  his 
case,  by  an  urgent  call  upon  him  in  his  professional  capacity,  which  it 
was  his  paramount  duty  to  obey,  and  it  was  made  to  appear,  by  affida- 
yit,  that  his  evidence  would  have  been  material,  and  that  his  counsel 
were  deprived  of  his  aid  in  the  defense,  this  Court  will  not  control  the 
discretion  of  the  Court  below  in  ordering  a  new  trial. 

New  trial.    Before  Judge  Hopkins.     Fulton  Superior 
Court.    October  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 
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D.  F.  &  W.  R.  Hammond;  A.  C.  Garlington,  for  plain- 
tiff in  error. 

L.  E.  Bleckley;  T.  P.  Westmoreland;  Johx  Mil- 
ledge,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  trespass  for  an  assault  and  batteiy, 
and  a  verdict  for  the  plaintiff  for  $4,447  18.  The  error  com- 
plained of  is  that  the  Court  below  granted  a  new  trial,  on  the 
ground  that  the  defendant  was  prevented  from  being  present 
at  the  trial  for  the  reasons  stated  in  the  following  affidavits : 

"  W.  F.  Westmoreland,  the  defendant  in  the  above  stated 
case,  being  duly  sworn,  deposeth  and  saith  that  he  intended  to 
be  present  at  the  trial  of  said  case,  and  was  about  to  leave  his 
office,  a  few  hundred  yards  from  the  Court-house,  to  attend 
Court  on  the  morning  of  the  trial,  when  he  received  a  call,  as 
physician  and  surgeon,  to  go  immediately  to  the  relief  of  Mrs. 
Annie  E.  Atkinson,  who,  in  eating  some  sausage-meat,  had 
lodged  a  piece  of  wood  in  her  throat.     Defendant,  supposing 
that  he  would  be  detained  but  a  few  minutes,  as  the  lady's 
house  was  nc*-  far  from  his  office,  went  to  her  and  found  her 
in  great  agony.     He  endeavored  to  extricate  the  stick  from 
her  throat,  but  by  reason  of  her  nervous  condition  and  fre- 
quent efforts  to  vomit,  he  did  not  succeed  at  once.     When  he 
did  succeed,  she  fiiinted,  and  this  was  followed  by  nervous  or 
hysterical  spells,  requiring  defendant's  attention  for  about  two 
hours.     Another  physician  (Dr.  Sterling)  was  sent  for,  and  as 
soon  as  he  arrived  deponent  left  and  went  to  the  Court-house, 
When  he  reached  there,  the  trial  was  ended,  or  about  ended, 
as  deponent  was  informed,  and  being  told  that  he  was  too  late, 
and  not  knowing  or  supposing  that  he  would  then  be  heard, 
he  went  away  and  gave  his  attention  to  other  urgent  profes- 
sessional  business.     Deponent  believes  that  it  was  between 
nine  and  half-past  nine  o'clock,  A.  M.,  when  he  went  to  see 
the  lady,  and  that  he  reached  the  Court-house  before  twelve 
o'clock,  M.    He  says  he  was  at  the  time  a  regular  practicing 
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physician  and  surgeon  in  the  city  of  Atlanta ;  that  he  was  Pro- 
fessor of  Surgery  in  the  Medical  Collie,  and  gave  sj)€cial  and 
particular  attention  to  cases  of  surgery,  to  which  branch  of 
practice  the  case  of  Mrs.  Annie  E.  Atkinson  appropriately 
belonged.  Deponent  believes  that  this  was  the  reason  why 
the  call  was  made  upon  him  rather  than  upon  some  other  phy- 
sician of  the  city.  He  states  that  but  for  said  call,  he  would 
have  been  at  the  trial,  and^  that  his  presence  there  would,  he 
believes,  have  been  serviceable  to  his  defense.  He  had  not 
intended  to  be  absent  at  the  time,  and  had  not  prepared  his 
counsel  to  conduct  the  defense  without  the  help  of  suggestions 
and  explanations  from  deponent  himself.  Deponent  also  knew 
material  &cts  to  which  he  could  and  would  have  testified  as  a 
witness.  He  would  have  sworn  that  plaintiff  was  not  con- 
fined for  as  much  as  two  weeks ;  or,  at  all  events,  that  depo- 
nent saw  him  on  the  streets  in  less  time  than  that — probably 
within  a  week  or  ten  days  after  the  rencounter.  He  could 
and  would  have  testified  that  he  chastised  plaintiff  for  insti- 
gating a  scandalous  publication  touching  a  member  of  depo- 
nent's fisimily,  involving  her  honor  as  a  lady.  Deponent  be- 
lieved, in  good  faith,  that  plaintiff  was  guilty  of  this  outrage, 
and  acted  on  that  belief;  and  he  could  have  explained  his  con- 
duct to  the  jury  had  he  been  present  at  the  trial." 

This  affidavit  of  the  defendant  as  to  the  condition  of  Mrs. 
Atkinson,  and  his  attendance  upon  her,  is  corroborated  by  her 
affidavit,  and  the  affidavit  of  Clara  Stapler. 

The  8661st  section  of  the  Code  declares  that  the  Superior 
Courts  in  this  State,  shall  have  power  to  grant  new  trials  in 
any  cause  depending  therein,  in  such  manner  and  under  such 
rules  and  regulations  as  they  may  establish  according  to  law 
and  the  usage  and  custom  of  Courts.  The  Code  also  specifies 
several  grounds  on  which  new  trials  may  be  granted,  but  the 
ground  of  the  present  motion  is  not  included  in  them.  The 
3667th  section,  however,  declares  that  in  all  applications  for  a 
new  trial  on  other  grounds  not  provided  for  in  this  Code,  the 
presiding  Judge  must  exercise  a  sound  legal  discretion  in 
granting  or  refusing  the  same^  according  to  the  provisions  of 
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the  common  law  and  practice  of  the  Courts.  In  this  case,  tk 
defendant  was  prevented  from  being  present  at  the  trial  by  an 
ooenrrence  which,  in  onr  judgment,  it  was  his  paramoaot  daty 
to  regard,  as  a  physician  and  surgeon,  and  to  have  given  his 
time  and  attention  to  his  suffering  patient,  and  that  he  cannot 
be  said  to  have  been  in  default  in  not  being  present  at  the 
trial,  under  the  statement  of  &cts  disclosed  in  the  record.  The 
plaintiff  stated  in  his  evidence  that  he  was  confined  to  his 
house  six  weeks  on  account  of  the  injury  he  received.  The 
defendant  states  that  if  he  bad  been  present  at  the  trial,  he 
would  have  testified  that  the  plaintiff  was  not  confined  as 
much  as  two  weeks ;  that  he  saw  him  on  the  streets  within  a 
week  or  ten  days  after  the  rencounter.  This  would  have  been 
competent  evidence  in  rebuttal  of  the  plaintiff's  evidence, 
although  the  other  fiicts  which  he  proposed  to  prove  might 
not  have  been  competent,  besides,  it  was  his  right  to  have 
been  present  to  have  aided  his  counsel  in  his  defense  indepoi- 
dent  of  his  right  to  have  been  sworn  as  a  witness  in  his  own 
fiivor. 

In  view  of  the  fiicts  as  disclosed  in  this  record,  we  will  not 
control  the  exercise  of  the  discretion  of  the  Court  below  in 
granting  the  new  trial.  The  presiding  Judge  was  present  on 
the  former  trial,  and  is  much  more  familiar  with  what  then 
transpired  than  this  Court  possibly  can  be. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Jakes  M.  Fields,  for  use,  etc.,  plaintiff  in  error,  vs,  Joseph 
WiLLiNOHAM  et  al.y  defendants  in  error. 

1.  F.  owning  certiun  mills,  sold,  in  September,  1860,  one-balf  interest 
therein,  with  all  necessary  water  privileges,  to  \V.  and  G.  for  $7,444  00, 
with  warranty.  The  deed  was  duly  recorded.  In  Norember,  1861, 
W.  and  C.  reconveyed  the  same,  with  warranty,  to  F.  for  $8,500  00. 
In  January,  1867,  F.  sold  one-half  of  said  mills  to  T.,  and  in  JanDary, 
1868,  at  United  States  Marshal's  sale,  under  execution  against  F.,  T. 
and  E.  purchased  the  other  half.     When  F.  sold  to  W.  and  C.»  9Xki 
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when  the  reconvejance  was  executed  by  them  to  him,  the  water,  on 
account  of  the  mill-dam,  was  backed  upon  and  overflowed  the  land  of 
W.  and  C,  and  also  land  owned  by  other  persons.  The  latter,  by  legal 
proceedings  in  1872,  caused  the  dam  to  be  taken  down,  thereby  impair- 
ing the  value  of  the  property.  For  this,  as  a  breach  of  the  warranty 
of  W.  and  C,  an  action  of  covenant  was  brought: 

ndd.  That  as  the  warranties  in  the  respective  deeds  of  F.  and  of  W. 
and  G.  were  substantially  the  same,  although  the  latter  deed  was  for  a 
larger  consideration  than  the  former,  F.  would  not  be  entitled  to  re- 
cover for  a  breach  of  the  warranty  of  W.  and  C.  for  a  cause  existing 
at  the  time  F.  made  his  warranty. 

2.  Subsequent  vendees  holding  under  F.,  whether  purchasing  at  public 
or  private  sale,  are  affected  by  the  equities  existing  between  F.  and  W. 
and  C,  especially  if  they  had  notice  of  the  facts  upon  which  those 
equities  are  founded. 

Warranty,  Covenant.  Vendor  and  purchaser.  Before 
Judge  Harvey.  Gordon  Superior  Court.  February  Term, 
1873. 

James  M.  Fields,  for  the  use  of  Elias  E,  Fields,  Lewis 
Tumlin  and  Samuel  Pulliam,  brought  an  action  for  breach  of 
oovenant  against  Joseph  Willingham,  and  James  A.  Cantrell 
and  George  W.  Collier,  as  administrators  of  Merideth  Collier, 
deceased,  laying  his  damages  at  $12,000  00.  The  declaration 
made  this  case : 

On  November  4th,  1861,  Joseph  Willingham  and  Merideth 
Collier,  then  in  life,  made  and  delivered  to  plaintiff  their  deed 
of  that  date,  by  which  it  was  witnessed  that  said  Joseph  and 
Merideth,  in  consideration  of  $8,500  00  to  them  paid  by  plain- 
tifi^  sold  and  conveyed  to  him,  his  heirs  and  assigns,  the  one- 
half  interest  in  ten  acres  of  lot  of  land  number  sixty-six,  of 
the  seventh  district  and  third  section  of  Gordon  county,  to- 
gether with  one-half  interest  in  the  Salaquoy  Mills,  located  on 
said  parcel  of  land,  with  the  right  to  water  privileges,  the 
same  as  were  then  enjoyed,  and  the  said  Joseph  and  Merideth, 
for  themselves,  their  heirs,  executors  and  administrators,  the 
said   bargained  premises,  unto  plaintiff,  his  heirs  and  assigns, 
did  forever  warrant  against  themselves  and  against  the  claims 
of  all  other  persons  whomsoever. 

Plaintiff  alleges  a  breach  of  said  warranty,  in  this,  that 
Vol,  xux.  22. 
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Robert  H.  Nesbit  and  William  A.  Nesbit,  by  a  judgment  d 
the  Superior  Court  of  said  county^  had  the  mill  dam  on  eaid 
ten  acres  torn  do^vll^  and  the  water  let  off  and  reduced  seven  . 
feet  in  height,  because  the  water,  at  its  height  when  said  deed 
was  made,  backed  upon  and  overflowed  the  lands  of  the  said 
NesbitSy  so  that  said  mill  and  land  have  become  wholly  worth- 
less.    Plaintiff  shows  that  said  defendants  not  only  had  foil 
notice  of  said  legal  proceedings,  and  of  a  bill  for  injancdon 
filed  against  plaintiff  and  others  for  obstructing  the  Conesaaga 
river  by  the  dam  of  said  mill,  but  aided  and  actively  assisted 
in  having  said  dam  taken  down  and  said  mill  property  ruined* 
Amongst  other  defenses,  the  defendants  pleaded  that  no  con- 
sideration was  paid  to  them  by  said  plaintiff  for  said  deed; 
that,  on  September  3d,  1860,  said  plaintiff  represented  to  de- 
fendant, Willingham,  and  Merideth  Collier,  deceased,  that  said 
mill  property  was  very  valuable,  that  he  had  a  valid  title  to 
the  same,  and  to  all  the  water  privileges  necessary  to  the  suc- 
cessful operation  of  said  mill,  and  thus  induced  them  to  make 
a  purchase  of  the  one  undivided  half  interest  in  said  property^ 
giving  therefor  their  notes  in  the  aggr^te  amount  of  $7,544, 
he  making  to  them  a  warranty  deed  to  the  same ;  that  it  was 
agreed  between  the  parties  to  said  purchase  that  said  Collier 
and  Willingham  should  have  two  years  to  determine  whether 
they  would  hold  said  interest  or  not,  during  which  period  they 
should  have  the  right  to  reconvey,  taking  up  said  notes;  that 
the  trade  was,  in  fact,  rescinded  by  said  Collier  and  Willing- 
ham  taking  up  their  notes  and  executing  the  deed  set  forth  in 
the  declaration;  that  the  increased  consideration  mentioned  in 
the  last  deed  was  no  part  of  the  inducement  for  executing  the 
same,  but  represented  other  moneys  that  had  become  due  to 
Willingham  and  Collier  from  the  plaintiff  between  the  time 
of  the  trade  and  the  rescission  thereof;  that  the  height  of  the 
water,  at  the  time  of  the  execution  of  the  deed  to  the  plain- 
tiff, was  the  same  as  it  was  at  the  time  said  plaintiff  conveyed 
to  Collier  and  Willingham ;  that  the  understanding  and  con- 
tract was  that  they  were  to  convey  back  said  property  with 
the  same  rights  and  privil^es  as  were  conveyed  to  them. 
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The  plaintiff  made  out  a  prima  facie  case,  as  stated  in  his 
declaration.  The  defendants  showed  the  conveyance  of  the 
undivided  half  interest  in  the  mill  property  to  thera,  as  stated 
in  their  plea,  to-wit:  on  September  3d,  1860.  Also,  a  con- 
veyance from  said  plaintiff  to  Lewis  Tumlin  of  an  undivi- 
ded half  interest  in  said  property,  dated  January  12th,  1867. 
Also,  a  deed  from  the  United  States  deputy  marshal,  convey- 
ing an  undivided  half  interest  in  said  property  to  Elias  E. 
Field  and  Lewis  Tumlin,  of  date  January  7th,  1868.  This 
instrument  was  made  in  accordance  with  a  sale  of  said  interest, 
under  an  execution  issuing  from  the  Dj^trict  Court  of  the 
United  States  for  the  Northern  District  of  Georgia. 

The  defendant,  Willingham,  testified  substantially  to  the 
facts  as  stated  in  the  plea.  He  explained  the  difference  be- 
tween the  considerations  expressed  in  the  two  deeds  as  follows : 

At  the  time  of  the  rescission  of  said  sale,  plaintiff  sent  for 
defendant  and  Collier  to  come  to  the  mill,  and  they  accord- 
ingly went.  He  said  that  he  desired  either  to  take  back  the 
half  interest  in  the  mill  or  to  lease  it — he  must  have  sole  con- 
trol of  it.  After  some  conversation,  defendant  and  Collier 
agreed  to  let  him  have  said  interest  back.  But  they  had  fur- 
nished hogs  and  a  cow  to  the  mill  of  the  value  of  $100  00  or 
$150  00,  and  the  mill  had  cleared,  during  the  time  they  owned 
an  interest  in  it,  over  $2,000  00.  The  agreement  was  accord- 
ingly made  that  plaintiff  should  pay  to  them  $1,000  00,  settle 
the  debts  of  the  firm,  give  up  their  notes,  and  they  would  re- 
convey  to  him  the  same  interest  they  had  purchased,  and  he 
should  have  all  they  had  put  in  and  all  the  mill  had  made. 
This  $1,000  00  was  all  that  defendant  and  Collier  ever  re- 
ceived on  account  of  said  mill,  etc.,  and  though  embraced  in 
the  expressed  consideration  in  the  deed  from  them  to  plaintiff, 
jet,  in  feet,  it  was  paid  as  above  stated.  Plaintiff  has  never 
settled  the  debts  of  the  firm;  about  $800  00,  principal,  re- 
mains unpaid ;  he  is  insolvent. 

The  plaintiff  testified  that  the  $1,000  00  paid  by  him  was 
a  part  of  the  consideration  of  the  deed  made  by  Collier  aud 
"Willingham  to  him ;  that  the  profits  of  the  mill  had  been  divi- 
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ded  before  that  time;  that  he  threatened  to  withdraw  from  the 
trade  unless  the  warranty  was  embraced  therein. 

The  only  connection  that  Samuel  Pulliam  seems  to  have 
had  with  the  property  is  derived  from  the  fact  that  after  the 
mill  house  was  burned,  Tumlin,  Fields  and  he,  the  usees  set 
forth  in  the  declaration,  built  another. 

Much  other  testimony  was  introduced,  but  being  considered 
immaterial,  is  omitted. 

The  Court  charged  the  jury,  "that  if  the  plaintiff  first  sold 
to  the  defendants  the  same  property  and  the  same  water  priv- 
ileges, with  warranty  of  title,  this  would  not  necessarily  bar 
or  defeat  the  plaintiff's  action,  unless  he  had  thrown  defend- 
ants off  their  guard  by  misrepresentations  as  to  the  extent  of 
the  water  privileges ;  but  that  if  the  plaintiff  paid  more  in 
repurchasing  the  property  than  the  amount  of  his  warranty 
to  them,  the  surplus  over  the  amount  for  which  he  was  liable 
to  them  on  his  warranty,  might  be  recovered,  provided  there 
had  been  a  breach  of  the  water  privileges  proven  in  this  case, 
and  the  damage  sustained  you  find  to  be  more  than  Fields' 
warranty  to  them — ^that  is  to  say,  if  the  warranties  each  way 
\yere  for  a  half  interest  in  the  property,  plaintiff  cannot  re- 
cover unless  half  the  damage  to  the  whole  property  exceeds 
the  amount  of  consideration  and  interest  expressed  in  plain- 
tiff's warranty  to  the  defendants,  and  then  only  for  the  differ- 
ence." 

The  jury  returned  a  verdict  for  the  plaintiff  for  §1,390  00 
and  costs. 

The  defendants  moved  for  a  new  trial  upon  several  grounds, 
and  amongst  them,  because  the  verdict  was  contrary  to  the 
law  and  the  evidence,  and  because  of  error  in  the  aforesaid 
charge.  The  motion  was  allowed  and  a  new  trial  ordered. 
Whereupon  plaintiff  excepted. 

W.  H.  Dabney;  J.  A.  W.  Johnsox;  D.  A.  Walkeb, 
for  plaintiff  in  error. 

Warren  Akin;  W.  K.  Moore,  for  defendants. 
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Trippe,  Judge. 

1.  The  respective  deals  from  Fields  to  WilUngham  and 
Collier,  and  from  the  latter  back  to  the  former,  were,  so  far 
as  they  affect  the  rights  growing  out  of  this  action,  substan- 
tially the  same,  both  as  to  what  was  conveyed  by  the  deeds, 
and  the  warranties  contained  in  them.     It  may  be  true,  that 
by  the  deed  of  Willingham  and  Collier,  Fields  obtained  the 
right  to  the  overflow  of  their  land  as  the  water  stood  when 
each  of  the  conveyances  was  executed.     It  does  not  appear 
that  he  had  that  privilege  before  these  sales  were  effected.   No 
claim  is  asserted  by  the  plaintiffs  founded  on  any  breach  of 
the  warranty  to  Fields,  so  far  as  that  right  is  concerned.    The 
fact  that  this  easement  was  thus  secured,  in  addition  to  what 
he  formerly  owned,  cannot  strengthen  his  claim,  or  those 
claiming  under  him,  to  damages  for  the  loss  of  the  right  to 
overflow  the  lands  of  the  Nesbits.     It  may  have  been  one 
inducement  to  have  caused  the  increase  in  the  consideration 
expressed  in  the  deed  of  Willingham  and  Collier  over  that  in 
the  deed  of  Fields.     It  cannot  be  doubted  that  if  the  consid- 
eration of  the  two  deeds  were  the  same,  that  Fields  could  not 
recover  of  Willingham  and  Collier  for  a  breach  of  the  war- 
ranty, from  a  cause  existing  at  the  time  he  made  his  deed  to 
them.     For  his  recovery  would  be  the  ground  and  measure 
of  a  recovery  by  them  back  from  him,  and  the  law  will  not 
permit  such  a  circuity  of  action.     This  was  not  denied  in  the 
argument,  nor  did  we  undei'stand  it  to  be  denied  tlaat  Fields' 
privies,  or  the  successors  in  the  title  under  him,  the  plaintiffs 
in  this  action,  would  labor  under  the  same  disability. 
K    But  the  position  assumed  by  plaintiff  in  error  is,  that  the 
sole  ground  of  this  rule  is,  that  the  two  recoveries  must  be  for 
precisely  the  same  sum ;  that  if  the  rights  of  the  respective 
parties  wove  not  governed  by  the  sfime  measure  of  damages, 
and  the  recoveries  would  not  be  equal  in  both  actions,  then 
the  right  of  action  exists  in  the  first  warrantor,  although  he 
has  warranted  the  same  property  to  the  defendant. 

It  is  true,  this  doctrine  of  rebutter,  as  thus  applied,  is  often 
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put  upon  the  ground,  that  where  the  plaintiff ^s  judgment  or 
recovery  would  be  the  foundation  of  another  suit  by  the 
defendant  against  the  plaintiff,  such  recovery  \nl\  not  be 
allowed,  because  the  very  amount  of  plaintiflTs  judgment  will 
be  the  amount  of  a  second  one  against  him  in  fevor  oi  the 
defendant.     But  it  is  not  always  stated  with  the  qualification 
that  the  recoveries  must  be  identical  in  cases  of  mutual  war- 
rantees.    In  Sibley  tw.  Beard,  6   Georgia,  552,  the  rule  k 
stated  to  be:    "If  A  sells  property  to  B,  with  warranty  of 
title,  and  B  sells  the  same  to  A,  with  warranty,  and  A  is  de- 
prive<l  of  it  by  legal  process  upon  a  title  in  a  third  person,  he 
cannot  maintain  an  action  against  B  for  the  breach  of  his 
warranty,  because  if  he  recovers  of  B  he  would  be  entided 
to  turn  round  and  sue  A  for  a  breach  of  his  prior  warranty. 
The  Courts  will  avoid  circuity  of  action.'*    And  again,  in  the 
same  case,  if  A  sells  to  B  and  B  to  C,  and  C  back  to  A, 
all  with  warranty,  and  A  be  dispossessed  upon  a  title  para- 
mount in  D,  he  cannot  maintain  an  action  against  C,  for  the 
parties  being  all  in  privity,  the  liability  would  come  round 
on  A.     No  reference  is  made  in  the  decision  to  the  fact, 
whether,  in  the  case  before  the  Court,  the  respective  recoveries, 
if  allowed,  would  be  identical,  and  nothing  as  to  what  was 
the  consideration  of  the  respective  sales.     It  was  held  that 
there  was  no  privity  between  Beard  and  Sibley,  and  hence, 
that  the  doctrine  as  to  circuity  of  action  did  not  apply  between 
them.     Beard  had  sold  the  property  to  the  Eagle  and  Phoenix 
Hotel.    Sibley  sold  to  Beard.     It  did  not  appear  how  Sibley 
got  his  title.     The  decision  further  says :  "  If  the  JBagle  and 
Phoenix  Hotel  had  sold  the  property  to  Sibley  with  warranty, 
and  he  back  to  again  to  Beard,  the  principle  would  be  appli- 
cable.''   The  fects  of  the  case  were,  as  will  be  seen  by  the 
original  record,  that  the  respective  considerations  of  the  two 
contracts  were  not  the  same.     One  was  for  $300  00  and  the 
other  for  $250  00,     No  importance  was  given  to  that^  nor 
does  it  seem  that  it  would  have  affected  the  judgment. 

The  same  principle  is  frequently  stated  without  its  being 
put  on  the  ground  of  the  recoveries  bebig  for  the  same  amount* 
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Take  the  case  of  a  deed  made  by  A  to  B,  with  warranty,  the 
consideration  of  which  is  love  and  affection,  commonly  called 
a  deed  of  gift.  If  B  were  to  re-convey  to  A,  with  warranty, 
and  A  were  evicted  by  C  upon  a  paramount  title,  could  A 
recover  of  B  upon  a  breach  of  his  warranty  ?  By  our  law 
the  measure  of  recovery  is  the  purchase  money  and  interest. 
B  paid  nothing.  Could  he  recover  of  A  if  he  were  evicted? 
The  measure  of  A's  claim  would  be  what  he  paid  B,  if  he 
could  recover  at  all.  It  would  not  be  the  principle  of  circuity 
of  action  founded  on  the  several  recoveries  being  equal,  that 
would  prevent  an  action  by  A.  Another  element  enters  into 
such  questions  when  they  arise  on  reciprocal  warranties.  The 
first  warrantor,  who  is  the  plaintiff  in  the  cases  supposed,  has 
solemnly  assured  his  vendee,  by  deed,  that  he  has  the  title, 
and  gives  his  covenant  of  warranty  to  maintain  the  truth 
thereof.  His  covenantee  accepts  it,  acts  upon  it,  and  may  im- 
prove the  property  purchased.  He  re-conveys  to  his  vendor, 
it  may  be,  for  a  greater  price  than  he  gave.  The  title  &i]s, 
because  it  never  was  in  the  original  vendor.  Can  he  be 
allowed  an  action,  resting  it  upon  the  fiilsity  of  his  solemn 
assurance  ?  Can  he  deny  the  title  which  he  affirmed  by  seal 
and  warranty  was  in  him,  by  showing  it  in  somebody  else, 
and  thereby  make  what  is  the  breach  of  his  own  covenant 
the  foundation  of  another  right  in  him  against  his  own  vendee  ? 
Lord  Mansfield,  in  Goodtitle  vs.  Bailey,  2  Cowper,  597, 
defines  an  estoppel  by  matter  of  deed,  thus :  "  No  man  shall 
be  allowed  to  dispute  his  own  solemn  deed.''  Bigelow,  in 
his  work  on  Estoppel,  267,  says :  "An  estoppel,  by  matter 
of  deed,  may  be  defined  to  be  a  preclusion  against  the  compe- 
tent parties  to  a  valid  sealed  instrument  and  their  privies,  to 
deny  its  force  and  efiect  by  any  evidence  of  inferior  solemnity." 
Our  own  Code,  under  this  head,  when  speaking  of  presump- 
tions of  law,  which  will  not  allow  an  averment  to  the  con- 
trary, specifies :  "  Recitals  in  deeds,  except  payment  of  pur- 
chase money,  as  against  the  grantor  acting  in  his  own  right 
and  8ui  juriSy  and  his  privies  in  estate,  blood  and  in  law." 
New  Code,  section  3753. 
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To  permit  a  recovery  by  A  against  B,  on  the  warniDty 
of  the  latter  to  the  former,  when  A  had  made  a  prior  wa> 
ranty  to  B,  on  the  ground  of  a  difference  between  the  consid- 
erations of  the  two  deeds^  would  be  in  conflict  with  the  above 
wholesome  principle,  unless  A  could  recover  the  whole  pa^ 
chase  money  he  paid,  which  would  be  odious,  and  if  he  were 
limited  to  the  difference  between  (he  two  prioeSy  it  would  be  in 
conflict  with  the  statutory  measure  of  damages,  which  is  the 
purchase  money  with  interest. 

2.  We  do  not  understand  that  it  is  denied  that  tlie  subse- 
quent vendees  holding  under  Fields,  whether  purchasing  at  a 
judicial  or  private  sale,  are  affected  by  the  equities  exisdog 
between  Fields,  on  the  one  part,  and  Willingham  and  Collier, 
on  the  other  part ;  and  further,  that  they  had  notioe  of  the 
fact  on  which  these  equities  are  founded,  to-wit :  Fields'  deed 
to  Willingham  and  Collier.     In  Martin  w.  Gordon^  24  OwT' 
gia,  533,  the  fiurta  were,  that  Grordon  sold  to  Fife,  with  war- 
ranty, the  consideration,  as  recited  in  the  deed,  being  |500  00. 
Fife  sold  to  plaintiff  for  ^1,000  00.    The  plaintiff  bang 
evicted,  brought  suit  against  Gordon  on  a  breach  of  his  war- 
ranty.   Gordon  pleaded  that  the  real  consideration  of  his  deed 
was  only  ^100  00.     It  was  held  that  *'  neither  Grordon's  gran- 
tee nor  any  subsequent  conveyancee,  in  the  absence  of  fraud,  is 
entitled  to  recover  more  than  the  price  actually  paid  for  the 
land,  with  the  interest  thereon."    Judge  Lumpkin  said,  "the 
result  of  a  careful  examination  of  the  authorities  establishes 
that  subsequent  purchasers  are  affected  by  the  equities  between 
previous  parties.    If  A  sell  land  to  B,  with  covenant  of  ^war- 
ranty, and  B  releases  A  and  sells  to  C,  who  is  evicted  by  par- 
amount title,  A  is  nevertheless  discharged,  and  damages  cannot 
be  recovered  against  A  by  C,  upon  A's  warranty  to  B."    Ben- 
NiNG,  Judge,  went  still  further.    He  said,  "(xordon  having 
no  title  when  he  made  the  warranty  to  Fife,  the  warranty  did 
not  pass  from  Fife  to  his  assignee,  and  consequently  a  right  of 
action  on  it  never  vested  in  her."    Many  authorities  were  cited 
on  this  point,  but  it  is  not  necessary  to  consider  that  question 
now.    The  evidence  showed  that  Fife  had  given  Gordon  a 
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bond  of  indemuity  before  he  sold.  Judge  Bennino  expressed 
a  strong  intimation  that  the  bond  was  a  release  of  Gordon, 
and  .extinguished  the  covenant,  theceby  preventing  it  from 
passing  to  Fife's  assignee,  whether  she  purchased  with  or 
without  notice  of  such  release.  Both  Judges  concurred  in  the 
decision  that  the  consideration  of  Gordon's  deed  to  Fife  being, 
in  fact,  but  $100  00,  though  expressed  to  be  $500  00,  Fife's 
assignee  could  not  recover  but  the  $100  00.  And  this  was 
not  put  upon  the  ground  that  Fife's  vendee  had  notice  of  such 
fiict.  It  was  so  held,  independent  of  the  question  of  notice  to 
her.  Judge  McDonald  dissented  from  the  judgment  of  the 
Court,  and  put  his  dissent  on  the  ground  that  Fife's  vendee 
purchased  without  notice.  He  admitted  that  Grordon  could 
show  the  consideration  was  only  $100  00,  for  the  purpose  of 
limiting  Fife's  recovery,  but  not  to  affect  a  bona  fide  purchaser 
without  notice.  He  did  not  deny  that  she  would  be  affected 
by  it  if  she  had  notice.  >• 

In  the  case  under  consideration,  the  subsequent  vendees 
were,  by  law,  charged  with  notice.  The  section  of  the  Code 
which  has  been  quoted  includes  the  grantor  and  his  privies  in 
estate.  Fields'  deed  to  Willingham  and  Collier  was  part  of 
the  chain  of  title  held  by  these  purchasers,  and  the  fact  of  his 
warranty  was  apparent  on  its  face.  On  that  fact  was  based 
Willingham  and  Collier's  equity,  and  of  it  they  had  knowl- 
edge.    Moreover,  the  deed  was  of  record. 

We  do  not  think  that  what  Willingham  and  Collier  did 
towards  aiding  the  Nesbits  in  their  suit  can  affect  their  lia- 
bility. That  w^as  a  matter  touching  the  rights  of  the  Nesbits. 
Fields  had  warranted,  in  substance,  that  they  had  none.  He 
cannot  complain  at  their  assertion  to  the  contrary.  It  was  a 
right  adjudicated  by  law,  and  by  presumption  of  law — not 
only  rightly  adjudicated,  but  so  done  on  a  state  of  facts  iu 
conflict  with  Field's  warranty.  Willingham  and  Collier  were 
not  responsible  because  those  facts  existed.  Nor  did  they 
have  any  power  in  controlling  the  judgment  founded  on  them. 

The  judgment  of  the  Court  granting  the  new  trial  is  af- 
£rmed. 
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D.  Jaynes  &  Son,  plaintifife  in  error,  tw.  R.  W.  Sheffieu), 

defendant  in  error. 

Where  medicines  are  delivered  to  the  defendant  prior  to  I860,  to  be  sold 
on  commission,  and  a  demand  was  made  by  the  plaintiffs  for  a  settle- 
ment in  1871,  when  the  defendant  still  had  acme  portion  of  the  drags 
on  hand,  and  suit  was  commenced  on  Angust  7th,  1872,  said  actioa 
was  not  barred  by  the  statute  of  limitations,  it  being  within  foar  years 
from  the  time  of  the  demand. 

Statute  of  limitations.    Demand.    Before  Judge  Clabk. 
Early  Superior  Court.    April  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

R.  H.  Powell,  by  brief,  for  plaintifls  in  error. 

R.  W.  Davis,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifls  against  the 
defendant  on  an  open  account  for  the  sum  of  $102  87  for 
medicines  received  by  the  defendants  to  sell  on  commission 
for  the  plaintiffs.     On  the  trial  of  the  case,  as  it  appears  from 
the  evidence  in  the  record,  the  defendant  received  from  the 
plaintiffs  the  medicines  embraced  in  the  account  prior  to  1860, 
to  sell  on  commission ;  that  he  sold  most  of  them  during  the 
war,  and  had  a  small  portion  of  them  on  hand  at  the  time  of 
the  trial.     In  September,  1860,  defendant  wrote  a  letter  to 
the  plaintiffi),  in  which  he  stated  he  had  not  sold  but  a  small 
portion  of  their  medicine,  and  that  it  was  unnecessary  to  make 
any  settlement  at  that  time,  but  that  he  would  make  a  settle- 
ment as  soon  as  he  thought  he  had  sold  medicine  enough  to 
amount  to  anything.     Plaintifls  made  a  demand  on  defendant 
for  a  settlement  of  the  account  some  time  in  1871.    This  suit 
on  the  account  was  commenced  7th  August,  1872.  The  Court 
charged  tlie  jury,  that  if  the  medicines  embraced  in  the  plain- 
tiff's account  were  placed  in  the  hands  of  the  defendant  by 
them  prior  to  the  war  to  be  sold  on  commission,  that  suit 
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must  have  been  brought  thereon  before  the  1st  of  January, 
1870,  or  it  would  be  barred  by  the  statute  of  limitations,  and 
they  must  find  for  the  defendant.     To  this  charge  of  the  Court 
the  plaintiffs  excepted.     In  view  of  the  fects  of  this  case  the 
charge  of  the  Court  was  error.     The  medicines  were  delivered 
by  the  plaintiffs  to  the  defendant  in  trust  to  sell  the  same  for 
them,  upon  a  contract  that  the  trust  should  be  faithfully  exe- 
cuted and  performed  on  his  part ;  that  trust  was  still  subsist- 
ing when  the  demand  was  made  by  the  plaintiffi  on  ttie  de- 
fendant for  a  settlement  in  1871,  which  he  promised  to  make 
in  his  letter  of  September,  1860,  as  soon  as  he  had  sold  enough 
of  the  medicines  intrusted  to  him  for  that  purpose  to  amount 
to  anything.     Besides,  the  trust  was  not  fully  executed  and 
performed  at  the  time  of  the  trial,  for  the  defendant  then  testi- 
fied that  he  had  a  portion  of  the  medicines  on  hand.     The 
action  was  not  barred  by  the  statute  of  limitations  when  the 
action  was  commenced  in  August,  1872,  it  being  within  four 
years  firom  the  time  a  demand  for  a  settlement  was  made  by 
the  plaintifiS)  on  the  defendant  for  the  medicines  entrusted  to 
him  for  sale,  and  he  had  done  no  act  up  to  that  time  repudi- 
ting  the  trust,  or  the  right  of  the  plaintiffs  to  have  an  account 
from  him  and  settlement  for  the  medicines  entrusted  to  him. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Macon  and  Augusta  Railroad  Company,  plaintiff  in 
error,  v«.  Mos£S  Mayes,  defendant  in  error. 

AV  here  a  railroad  company  permits  other  companies  or  persons  to  exer- 
cises the  franchise  of  running  cars  drawn  by  steam  over  its  road,  the 
company  owning  the  road,  and  to  which  the  law  has  entrusted  the  fran- 
chise, is  liable  for  any  injury  done,  as  though  the  company  owning  the 
road  were  itself  running  the  cars. 

Corporations.   Franchise.   Railroads.  Before  Judge  Bart- 
l^ETT.    Baldwin  Superior  Court.     February  Term,  1873. 

IVf  oses  Mayes  brought  case  against  the  Macon  and  Augusta 
I^Ailroad  Company  for  $20,000  00,  damages  alleged  to  have 


s 
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been  sustained  by  the  plaintiff  on  aoooant  of  the  negligent 
conduct  of  the  defendant  in  the  running  of  its  cars,  bj  which 
he  lost  one  of  his  legs.  The  defendant  pleaded  not  guilty. 
The  evidence  made  the  following  case : 

George  H.  Hazlehurst  was  the  president  of  the  defendant, 
its  chief  engineer,  and  also  a  member  of  the  firm  of  Geoi^ 
G.  Hull  &  Company,  the  contractors  who  were  constructing 
the  defendant's  road.     Whether  the  road  had  been  entirely 
completed  and  formally  turned  over  by  the  contractors  to  the 
defendant,  the  evidence  was*  conflicting.    William  Printnp 
was  the  superintendent  of  construction  under  Greorge  6.  Hull 
&  Company.     The  plaintiff  was  about  twenty-four  years  of 
age.    He  was  a  hand  employed  in  laying  the  track  on  the 
Macon  and  Augusta  Railroad.    J.  W.  DeBogan  was  the  en- 
gineer of  an  engine  employed  by  Hull  &  Company.    On 
the  day  of  the  accident,  the  fireman  on  DeBogan's  engine 
was  sick,  and  the  plaintiff  was  ordered  by  Printup  to  sene 
in  that  capacity.     Mr.  Hazlehurst  was  on  the  engine.    As 
they  went  firom  Haddock's  station  towards  Milledgeville,  ther 
heard  a  whistle  which  they  thought  was  at  the  crossing.   After 
"flagging"  the  first  curve,  DeBogan  asked  plaintiff  if  he 
heard  anything  down  the  road.     He  answered  that  he  did 
not,  and  they  went  on.     When  they  reached  the  crossing,  De- 
Bogan blew  his  whistle.     Plaintiff  thought  he  intended  to  let 
him  off  to  "flag^'  the  second  curve;  thought  he  heard  theen- 
gine,  and  asked  DeBogan  if  he  was  going  to  "  flag."    DeBogan 
replied  that  he  did  not  think  it  worth  while.     A  hand  on  the 
engine  suggested  that  the  whistle  which  had  been  heard  came 
from  a  train  on  the  Eatonton  road.    Just  as  he  asked  De- 
Bogan about  '^  flagging,"  he  turned  and  saw  the  engine  com- 
ing.    The  collision  took  place  and  plaintiff  was  injured  to 
such  an  extent  as  necessitated  the  amputation  of  his  1^.    He 
received  $1  26  per  day  for  his  labor.     The  defendant  pays 
$1  85  per  day  for  firemen. 

The  accident  happened  on  December  1st,  1870,  about  one 
and  a  quarter  miles  from  Milledgeville,  in  the  direction  of 
Macon.    The  night  previous  to  the  accident  a  dispatch  was 
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sent  to  Frank  Burnett,  conductor  on  the  Macon  and  Augusta 
Railroad,  saying  that  a  train  would  come  up  from  Augusta 
going  to  Macon.  Mr.  Hazlehurst  stated  to  DeBogan  that  he 
had  received  a  dispatch  from  S.  K.  Johnson,  superintendent 
of  the  Georgia  Railroad,  to  the  effect  that  the  special  train 
would  leave  Camak  at  10:45  A.  M.  The  collision  took  place 
at  about  1:13  p.  M.  The  distance  from  Camak  to  the  place  of 
collision  is  between  forty-eight  and  forty-nine  miles.  De- 
Bogan told  Mr.  Hazlehurst  that  they  had  better  not  proceed 
from  Haddock.  Hazlehurst  directed  him  to  go  on  and  to 
"flag''  the  curves.  He  did  not  "flag"  the  last  curve.  He 
obeyed  the  instructions  of  Mr.  Hazlehurst  because  he  respec- 
ted his  authority  as  president  of  the  road.  He  was  put  in 
charge  of  the  construction  engine  at  the  request  of  Mr.  Hazle- 
hurst, and  consequently  felt  grateful  to  him  for  the  appoint- 
ment ;  also  obeyed  him  for  this  reason.  He  was  discharged 
by  Printup.  He  saw  a  dispatch  from  Johnson  to  Nesbit,  agent 
of  defendant  at  Milledgeville,  on  the  evening  before  the  col- 
lision. It  was  as  follows :  "A  si>ecial  train  will  leave  Camak 
for  Macon,  at  11  o'clock.  Suffer  no  train  to  pass  Milledge- 
ville." "Flagging"  is  a  precaution  used  for  the  purpose  of 
preventing  collision  between  trains.  A  person  is  sent  ahead 
of  the  engine,  and  when  he  discovers  an  approaching  train  he 
"waves  his  flag,  which  causes  the  engine  from  which  he  has 
come  to  back;  thus  collisions  are  avoided. 

The  evidence  wag  conflicting  as  to  whether,  if  the  second 
curve  approached  by  the  engine  upon  which  plaintiff  was, 
had  been  "flagged,"  a  collision  would  have  been  prevented. 

The  train  coming  from  Camak  was  an  excursion  train  that 
ran  at  the  instance  of  Hull  &  Company,  the  contractors. 
John  P.  King,  president  of  the  Greorgia  Railroad,  S.  K.  John- 
son, superintendent,  Mr.  Tyler,  vice-president  of  defendant, 
and  some  other  gentlemen,  were  on  board.  They  were  pass- 
ing over  the  road  by  invitation — whether  of  Hull  &  Company 
or  of  Mr.  Tyler,  the  testimony  was  conflicting. 

The  question  upon  which  the  case  turned  in  the  Supreme 
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Court,  renders  unnecessary  any  more  comprehensive  statement 
of  the  testimony. 

The  jury  returned  a  verdict  for  the  plaintiflP  for  $3,500  00. 
The  defendant  moved  for  a  new  trial  upon  the  foUowing, 
among  other  grounds :  Because  the  Court  erred  in  chsu^ng 
the  jury,  ^'that  if  the  defendant  owned  the  road,  and  permit- 
ted the  Georgia  Railroad  Company  or  Hull  <&  Company  to 
run  cars  thereon,  then  defendants  are  liable  for  all  injuries  re- 
sulting from  the  negligence  or  misconduct  of  the  employees  of 
said  company  so  using  their  said  road." 

The  motion  was  overruled  and  the  defendant  excepted. 

George  F.  Pierce  ;  Crawford  &  Wii,liamson,  for 
plaintiff  in  error. 

W.  A.  Lofton  ;  Dudley  M.  DuBose,  for  defendant 

McCay,  Judge. 

It  is  quite  clear  that  the  plaintiff,  without  fault  of  his  own, 
has  been  badly  hurt  by  a  collision  of  trains  on  the  defendant's 
railroad,  caused  by  somebody's  fault.  It  is  scarcely  less  dear 
that  the  person  most  to  blame  for  the  collision  was  Mr.  Hazle- 
hurst  himself,  and  that  he  is  the  president  of  the  road.  We 
think  the  verdict  in  this  case  is  sustainable  on  several  groands. 
There  is  sufficient  evidence  of  negligence  in  the  speed  with 
which  the  principal  train  was  running  to  authorize  the  verdict. 
Over  a  new  road,  with  no  regular  schedule,  common  sense  in- 
dicates a  speed  far  less  than  the  proof  shows  for  this  train. 

We  think,  too,  the  evidence  that  the  tender  and  engine  woe 
making  the  trip  under  the  direction  of  Mr.  Hazlehurst,  the 
president,  justifies  the  jury  in  treating  the  company  as  tbe 
actual  perpetrator  of  the  negligence,  notwithstanding  it  nay 
be  true  that  the  construction  company  had  not  turned  over 
either  the  engine  or  the  road-bed  to  the  company.    But  ad- 
mitting all  that  is  claimed — ^admitting  that  this  engine  and 
tender  were  under  the  control  of  Hull  &  Company — that  Mr. 
Hazlehurst  is  to  be  looked  upon  in  this  transaction  as  oae  of 
the  firm  of  Hull  &  Company,  and  not  as  president  of  iStte 


ATLANTA,  JULY  TERM,  1873.  369 

Macou  and  Augusta  Railroad  Company  vs.  Mayes. 

road,  what^  then,  is  the  state  of  the  case  ?  An  engine  and 
tender,  under  the  orders  of  Hull  &  Company,  were  running 
over  the  defendant's  road.  Hull  &  Company  were  exercising 
the  franchise  granted  by  the  Legislature  to  the  Macon  and 
Augusta  Railroad — ^were  running  a  steam  car  and  tender,  and  / 
carrying  passengers  over  the  road  of  defendant  through  the  ; 
country  We  are  of  the  opinion  that  if  this  be  so,  third  per- 
sons have  a  right  to  hold  the  railroad  company  responsible  for' 
any  Diligence  of  Hull  &  Company  oi^iheir  agents. 

The  running  of  cars  drawn  by  steam  through  the  country 
is  a  franchise,  and  unless  granted  by  the  Legislature,  cannot 
legally  be  exercised.  And  if  the  railroad  company  to  which 
the  Legislature  has  granted  this  franchise  permit  others  to  use 
it,  the  company  is  responsible  to  the  public  for  negligence  of 
such  persons.  It  is  but  a  &ir  presumption  that  the  Legisla* 
ture,  in  granting  such  a  franchise,  looked  to  the  capital  of  the 
company  as  a  security  that  the  franchise  would  not  be  abused. 
Upon  any  other  view,  the  company  might  lease  out  its  priv- 
ileges to  third  persons,  non-resident  or  not  having  property,  so 
that  the  country  would  have  no  security  against  injuries  done 
by  the  careless  or  even  reckless  use  of  the  franchise. 

In  our  judgment,  if  a  railroad  company  sees  fit  to  permit 
another  person  or  cot^oration  to  run  steam  cars  over  its  road, 
it  is  liable  to  third  persons  for  damages  caused  by  the  negli- 
gence of  such  persons  or  corporations,  just  as  though  the  com- 
jmny  had  itself  been  running  the  cars. 

This  is  a  new  quflbtion  here,  and  is  to  be  decided  rather 
upon  principle  than  authority.     It  cannot,  as  it  seems  to  us, 
be  presumed  that  it  was  within  the  intent  of  the  Legislature 
to  grant  to  this  corporation  this  extraordinary  privily  of 
flying  through  the  country,  across  the  public  roads,  puffing 
and  screaming  and  rattling  so  as  to  disturb  the  public  quiet, 
and  force  everybody  to  get  out  of  their  way,  with  the  addi- 
tional privilege  of  turning  the  right  over  to  any  other  person 
at  its  pleasure. 

We  are  clear  that  the  capital  to  be  invested  and  the  corpo- 
ration created,  are  to  be  held  responsible  for  the  misuse  of  the 
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franchise,  no  matter  by  whom  it  is  done.  The  corporation  can- 
not thus  escape  the  obligations  implied  in  its  acceptance  of  the 
charter.  The  charter  is  a  contract  between  the  company  and 
the  public,  and  as  it  is  the  right  of  the  company  to  demand 
that  the  Courts  shall  protect  it  against  the  infiringement  of  its 
riglits  by  the  public,  so  it  is  the  duty  of  the  Courts  to  protect 
the  public  against  the  misuse  of  its  franchise  by  the  company. 

Mr.  Pierce,  in  his  American  Railroad  Law,  gives,  as  the 
result  of  the  authorities,  the  rule  we  have  now  laid  down  in 
reference  to  the  exercise  of  the  right  of  eminent  domain  by  the 
contractors  for  a  corporation  :  See  American  Railroad  Law, 
239,  and  the  cases  cited. 

In  the  case  of  Beman  vs.  Rufford,  1  Simon  (N.  S.,)  550, 
and  the  case  of  Winch  va,  B.  and  L.  R.  Co.,  13  L.  and  E.,  506, 
it  was  held  that  it  was  not  within  the  power  of  a  railroad  com- 
pany to  lease  out  to  a  third  party  its  corporate  franchise  of 
running  cars,  and  in  the  case  of  the  York  and  Maryland  L. 
Railroad  vs.  Winans,  17  Howard  39,  the  Supreme  Court  of 
the  United  States  decided  that  a  corporation  cannot  so  turn 
over  its  franchise  to  another  corporation  as  to  escape  an  action 
of  tort  for  a  misuse  of  the  franchise.     In  that  case,  Judge 
Campbell  says:  "Important  franchises  were  conferred  upon 
the  corporation  to  enable  it  to  provide  the  fiicilities  for  com- 
munication and  intercourse  required  for  the  public  conveni- 
ence.  Corporate  management  and  control  over  these  were  pre- 
scribed, and  corporate  responsibility  for  their  insufficiency 
provided  as  a  remuneration  for  their  grant.     The  corporation 
cannot  absolve  itself  from  the  performance  of  its  obligations 
without  the  consent  of  the  Legislature.^'     In  that  case,  the 
action  was  by  the  owner  of  a  patent  against  the  company  for 
infringement  of  the  patentee's  rights  in  the  use  of  certain  cars. 
The  company  owning  the  road  and  having  the  franchise  was 
not  running  cars,  but  another  company.     That  case  is  not 
nearly  so  strong  as  this.     Here  Hull  &  Company  were  using 
the  franchise  of  running  steam  cars  through  the  country,  across 
the  public  roads  and  by  the  side  of  them — ^an  act  which  is  a 
nuisance  unless  by  Legislative  grant,  and  in  the  doing  of  this 
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the  damages  came  to  the  plaintiif.  If  the  engine  and  tender 
were,  at  the  time,  under  the  orders  of  the  president  of  the  road, 
the  case  is  clear.  If  under  the  orders  of  Hull  &  Company  it 
was  by  the  consent  or  permission  of  the  company,  and  the  case 
stands  upon  the  rule  we  have  discussed.  We  put  the  case,  in 
this  view,  upon  the  ground  that  the  use  of  the  engine  and 
tender  for  the  purpose  set  forth  in  the  record,  to-wit :  to  pass 
over  the  road  with  steam  cars,  from  point  to  point,  for  the 
purpose  of  carrying  Mr.  Hazlehurst,  was  a  use  of  the  fran- 
chise of  operating  the  railroad  by  steam,  and  that  the  corpo- 
ration is  liable,  no  matter  who  did  it.  The  case  might  be  dif- 
erent  if  the  contractors  were  in  the  prosecution  of  their  proper 
work,  as  moving  dirt,  etc.,  under  circumstances,  when  they 
were  not  exercising  the  franchise  of  the  company  in  operating 
the  railroad  by  steam  cars,  so  as  to  do  that  which,  without 
the  franchise,  would  be  a  nuisance. 
For  these  reasons  we  affirm  the  judgment. 


Solomon  Morris,  plaintiff  in  error,  vs.  William  T.  David- 
son, assignee,  defendant  in  error. 

1.  Where,  after  the  levy  of  a  mortgage  Ji»  fa,^  the  "property  sabject 
thereto  was,  by  consent  of  the  mortgagor  and  mortgagee,  sold  by 
auctioneers,  and  the  proceeds  paid  into  Court  for  distribution,  the 
assignee  of  the  mortgagor,  proceedings  in  bankruptcy  having  been, 
previous  to  said  sale,  commenced  against  him,  was  entitled  to  the  fund. 

2.  If  the  money  in  controversy  had  been  raised  by  a  judicial  sale  of  the 
property  of  the  bankrupt  by  the  sheriff,  on  final  process,  in  the  enforce- 
ment of  a  lien  of  a  prior  date  to  the  commencement  of  the  proceedings 
in  bankruptcy,  there  would  have  been  no  impropriety  in  the  appropri- 
ation of  the  same  to  the  satisfaction  of  the  mortgage  lien. 

3.  After  it  is  shown  to  the  Court  that  the  defendant  had  been  declared  a 
bankrupt,  judicial  notice  will  be  taken  of  the  fact  that  all  his  property 
and  effects  were  vested  by  operation  of  law  in  his  assignee. 

Bankrupt.    Mortgage.     Judicial  sale.    Evidence.    Before 
Judge  Gould.    City  Court  of  Augusta.   May  Term,  1873. 

For  the  &cts  of  this  case,  see  the  decision. 
Vol.  xux.  28. 
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Barnes  &  Gumming,  for  plaintiff  in  error. 

let.  The  mortgage  was  valid^  and  covered  all  the  property 
sold. 

2d,  The  mortgage  Hen  being  valid,  the  proceeds  of  the  sale, 
either  under  our  own  statutes  or  in  bankruptcy,  are  to  be  first 
applied  to  the  mortgage  debt. 

3d.  The  Court  below  had  jurisdiction  of  the  parties  and  the 
subject  matter,  and  was  competent  to  apply  the  money  as  the 
Bankrupt  Court  would  have  done,  viz. :  to  the  satisfaction  of 
the  valid  lien :  Gilbert,  assignee,  V8,  Priest,  Sup.  Ct  of  New 
York ;  Shearman  vs.  Bingham,  Sup.  Ct.  U,  S.  7  National 
Bankruptcy  Roister,  490;  44  Georgia,  133. 

Frank  H.  Miller,  for  defendant. 

1st.  Any  person  interested  had  the  right  to  claim  the  money 
or  tender  an  issue :  7  Greorgia,  52,  66 ;  17  Ibid.,  521 ;  24 
Ibid.,  146. 

2d.  An  auctioneer  of  the  city  of  Augusta  is  bound  to  pay 
over  the  proceeds  of  sale  to  the  lawful  owner:  Act  December 
24, 1827,  section  1 ;  and  the  law&l  owner  at  the  time  of  the 
sale,  February  26,  1872,  was  the  assignee :  40  Georgia,  258 ; 
44  Ibid.y  460. 

3d.  The  sale,  by  consent  of  Simon  and  the  plaintiff,  widved 
the  levy  and  made  it  a  private  sale :  13  Georgia,  486  ,*  43 
Ibid.,  400. 

4th.  By  acting  on  the  consent  of  Simon,  and  having  the 
sale  on  ten  days'  notice,  Morris  accepted  a  preference,  which 
is  void  under  the  bankrupt  law:  13  Wal.,  40;  Clark,  assignee, 
V8.  Iceland,  C.  C.  U.  S.  D.  N.  Y.;  14  Ibid.,  87,  Bump's  Bank, 
6  Ed.,  540,  643-4-5-6,  552-3-4. 

5th.  The  lien  of  Morris  attached  only  to  goods  on  hand  at 
the  date  of  the  mortgage,  and  it  was  incumbent  on  him  to 
show  that  those  sold  were  on  hand  as  against  the  rights  of  the 
assignee :  46  Georgia,  213. 

6th.  If  the  lien  of  the  mortgage  is  good  on  the  proceeds  of 
sale,  Morris  must  prove  his  debt  in  bankruptcy,  because  the 
goods  have  been  turned  into  cash  by  consent  of  the  bankrupt, 
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after  adjudication,  and  without  the  mortgagee's  enforcing  his 
legal  remedies :  40  Georgia,  268. 

Warner,  Chief  Justice. 

On  the  17th  of  July,  1871,  Simon  mortgaged  his  stock  in 
trade  to  Morris.  The  mortgage  was  recorded  on  the  13th  of 
August,  1871,  and  foreclosed  on  the  5th  of  February,  1872, 
and  on  the  same  day  the  sheriff  levied  the  mortgage  fi.  fa.  on 
the  mortgaged  property.  On  the  7th  of  February,  1872,  pro- 
ceedings in  bankruptcy  were  commenced  against  Simon.  On 
the  11th  of  February,  Morris  and  Simon  entered  into  an 
agreement  that  the  property  should  be  sold,  and  the  same  was 
sold,  by  the  assent  of  the  sherift^  through  Bignon  &  Crump, 
auctioneers,  as  his  agents.  Other  creditors  of  Simon  sued  out 
summons  of  garnishment  against  the  auctioneers,  Bignon  & 
Crump,  who  answered  that  they  had  in  their  hands  ?547  88, 
as  proceeds  of  said  sale,  which  sum  was  paid  into  Court,  by 
consent  of  all  parties,  subject  to  be  disposed  of  upon  a  motion 
to  pay  the  same  over  to  Davidson,  who  had  been  appointed 
assignee  of  Simon  subsequent  to  the  sale.  On  hearing  the 
motion  to  dispose  of  the  money,  the  Court  ordered  it,  over 
the  objection  of  the  mortgage  creditor,  to  be  paid  to  Davidson, 
the  assignee.  Whereupon  Morris,  the  mortgage  creditor  of 
Simon,  excepted. 

1.  The  stock  in  trade  covered  by  the  mortgage  was  not  sold 
by  the  sheriff  at  a  judicial  sale,  as  prescribed  by  law,  but  was 
sold  by  consent  of  the  mortgagor  and  mortgagee,  as  before 
stated,  and  the  question  is  whether  the  mortgagee  is  entitled 
to  the  proceeds  of  the  sale  of  the  stock  in  trade,  under  the 
facts  of  the  case,  or  whether  the  assignee  in  bankruptcy  is  en- 
titled thereto.     The  answer  to  this  question  must  be  controlled 
\yy  the  Banknipt  Act  of  Congress.     By  the  14th  section  of 
that  Act,  the  title  to  all  the  property  of  the  bankrupt  was,  by 
operation  of  law,  vested  in  the  assignee  from  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  and  although 
the  property  of  the  bankrupt  debtor  may  have  been  attached 
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on  mesne  process  within  four  months  prior  thereto,  such  pro- 
cess of  attachment  was  dissolved. 

2.  If  the  money  in  controversy  had  been  raised  by  a  judi- 
cial sale  of  the  property  of  the  bankrupt  by  the  sheriff  on 
final  process,  in  the  enforcement  of  a  lien  of  prior  date  to  the 
commencement  of  the  proceedings  in  bankruptcy,  and  thns 
have  brought  the  money  into  the  State  Court,  there  would 
have  been  no  impropriety  in  the  appropriation  of  the  money 
by  the  Court  to  the  satisfaction  of  the  mortgage  lien,  but  the 
money  was  not  brought  into  Court  by  final  process.  The 
bankrupt's  property  was  sold  at  private  sale,  by  an  agreement 
between  the  mortgagor  and  mortgagee,  the  auctioneers  being 
employed  for  that  purpose,  who  were  garnished,  and  the 
money  brought  into  Court  in  that  way,  which  garnishments 
were  dissolved  by  operation  of  law. 

3.  The  money  was  in  Court,  but  not  brought  there  by  any 
final  process  issuing  therefrom,  and  it  had  been  raised  by  a 
private  sale  of  the  bankrupt's  property  aft^r  he  was  declared 
a  bankrupt.  What  was  the  Court  to  do  with  it  ?  The  Court 
was  bound  to  take  judicial  notice,  after  it  was  shown  that 
Simon  had  been  declared  a  bankrupt,  that  all  his  property 
and  effects  was  vested,  by  operation  of  law,  in  the  assignee, 
who  was  before  the  Court  claiming  the  money  as  a  part  of  the 
assets  of  the  bankrupt.  But  Morris,  the  moftgagee  of  Simon, 
insists  that  he  had  a  specific  lien  on  the  property,  from  the  sale 
of  which  the  money  was  made,  and,  therefore,  he  has  a  spe- 
cific lien  on  the  money.  The  reply  is,  if  that  be  so,  inasmuch 
as  the  money  was  not  brought  into  the  State  Court  by  any 
final  process  to  enforce  any  mortgage  lien  in  favor  of  Morris, 
and  the  assignee  being  entitled  to  all  the  assets  of  the  bank- 
rupt, under  the  provisions  of  the  bankrupt  law  of  Congress, 
the  money  should  be  paid  over  to  him,  and  the  mortgagee 
must  go  into  the  Bankrupt  Court  and  assert  his  lien  there. 
In  view  of  the  facts  disclosed  in  the  record,  there  was  no  error 
in  ordering  the  money  to  be  paid  to  the  assignee  in  bank- 
ruptcy. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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J.  B.  Johnson,  plaintiff  in  error,  vs.  Amos  Holmes,  defend- 

dant  in  error. 

A  judgment  for  the  purchase  money  of  land,  where  the  land  has  been 
sold  for  its  satisfaction  bat  does  not  fally  discharge  the  debt,  is  not 
such  an  incumbrance  or  lien  on  the  crop  made  on  the  premises  which 
was  matured  and  gathered  before  the  levy  on  the  land,  as  will  defeat 
the  right  of  the  family  of  the  vendee  to  the  crop  as  an  exemption,  etc., 
under  the  homestead  law. 

Homestead.  Incumbrance.  Crops.  Before  Judge  Hill. 
Twiggs  Superior  Court.    April  Term,  1873. 

Johnson  had  an  execution  against  Holmes  levied  upon  his 
crop  after  it  had  matured  and  been  gathered.  Holmes  filed 
an  affidavit  of  illegality,  setting  up  that  the  property  levied 
on  had  been  set  apart  to  him  as  an  exemption  of  personalty 
under  the  Homestead  Act  of  1868. 

Upon  the  trial  of  the  issue  thus  formed,  the  following  facts 
w^ere  admitted  to  be  true : 

The  execution  was  for  the  purchase  money  of  a  tract  of  land 
sold  by  plaintiff  to  defendant  in  the  first  part  of  the  year  1870. 
After  obtaining  judgment,  the  defendant  holding  said  land 
merely  under  a  bond,  the  plaintiff  filed  a  deed  in  the  clerk's 
office  as  prescribe  by  the  statute,  levied  on  the  land,  and  sold 
the  entire  title.  The  proceeds  was  not  sufficient  to  satisfy  the 
execution.  The  levy  upon  the  crop  was  made  on  November 
27th,  1872,  to  satisfy  the  balance.  The  crop  was  on  the  land 
at  the  time  of  the  levy,  but  had  been  previously  gathered. 
The  defendant  applied  for  an  exemption  of  personalty  in  said 
crop  on  November  25th,  1872,  and  his  application  was  ap- 
proved by  the  Ordinary  on  the  9th  of  the  ensuing  December. 

The  Court  charged  the  jury  that  if  said  personal  property 
hud  been  set  apart  and  approved  by  the  Ordinary,  as  an  ex- 
emption of  personalty  to  the  defendant,  then  it  was  not  subject 
to  the  satisfiiction  of  said  Ji,  fa.;  that  the  Act  making  the 
land  set  apart  for  a  homestead  liable  for  the  purchase  money, 
did  not  extend  to  the  crops  made  on  and  gathered  off  the  land, 
and  then  exempted  by  the  Ordinary. 
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The  jury  returned  a  verdict  in  aocordanoe  with  said  charge. 
The  plaintiff  excepted  to  the  charge  and  assigns  the  same 
as  error. 

John  T.  Glover,  by  Poe  &  Hall,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Tjrippe,  Judge. 

The  lien  of  a  judgment  for  the  purchase  money  of  land, 
where  bond  for  titles  only  is  given,  is,  by  statute,  superior  to 
all  other  liens.    But  it  does  not  go  beyond  the  land,  so  &r  as 
to  its  having  any  other  priority  over  other  judgments.    If  the 
execution  issued  thereon  were  levied  on  crops  produced  on  the 
land  by  the  defendant,  and  which  had  matured  and  been 
gathered,  older  executions  would  take  in  preference.    Even 
if  the  defendant  had  produced  many  crops,  and  ^ith  them  had 
purchased  other  property,  the  lien  of  the  older  judgmentg  on 
that  property  would  be  superior  to  the  vendor's  judgment 
Outside  of  the  specific  lien  given  to  it  by  statute,  we  know  of 
no  other  priority  it  has,  either  in  law  or  equity.     The  case 
of  Tift  V8,  Newsom,  44  Georgiuy  600,  does  not  conflict  with 
this  holding.    That  was  a  factor's  lien,  and  by  statute  it  had 
a  si>ecial  lien  on  the  crop  produced.    The  advances  were  made 
by  the  factor  for  the  special  purpose  of  making  that  particular 
crop.     The  thitig  made  and  levied  on  was  the  very  property 
that  the  contract  of  the  parties  provided  for  making.    Its 
production  was  the  object  of  the  contract,  and  for  which  the 
advances  were  made  and  the  debt  created.    The  lien  by  the 
contract,  was  on  that  particular  thing  so  to  be  produced,  and 
on  nothing  eke.    It  may  well  have  been  said  that  it  was  "in 
the  nature  of  purchase  money.*'    There  the  debt  and  lien  were 
for  the  very  property  pioduced  by  the  advances  made.    Here 
the  debt  was  exclusively  for  the  land.     It  has  sold  that  land, 
having  a  superior  lien  over  all  others  on  the  proceeds,  but 
had  no  other  priority. 

Judgment  affirmed. 
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Mackie,  Beattie  &  Company,  plaintiflfe  in  error,  vs,  Wil- 
liam Glendenning,  administrator,  et  al.,  defendants  in 
error. 

1.  Conceding  the  right  of  the  plaintiffs  to  institute  suit  on  the  admin  is  • 
trator's  bond  for  an  urUiquidcUed  demand  against  the  intestate,  which 
is  left  an  open  question  in  this  class  of  cases,  it  is  incumbent  on  the 
plaintiffs,  when  the  plea  of  plene  administravit  is  filed,  to  show  suffi- 
cient assets  in  the  hands  of  the  administrator  to  meet  the  indebtedness, 
and  the  evidence  being  conflicting  on  this  point,  this  Court  will  not  in- 
terfere. 

2.  It  is  immaterial  who  makes  the  application  for  the  twelve  months'  sup- 
port for  the  family  of  the  deceased,  so  that  the  representative  of  his 
estate  has  notice ;  therefore,  such  an  application  by  the  temporary  ad- 
ministrator and  the  action  of  the  Ordinary  thereon,  is  not  void  as 
against  creditors. 

Administrators.    Year's  support.    Before  Judge  Gibson. 
Richmond  Srfperior  Court.     April  Term,  1873. 

For  the  &cts  of  this  case,  see  the  decision. 

Frank  H.  Miller,  for  plaintifl&  in  error. 
Ist.  The  motion  to  dismiss  the  suit  was  properly  overruled. 
Action  lies  on  the  bond  by  any  one:  43  Ga.,  275 ;  Code,  sec. 
2468. 

2d.  The  administrator,  if  he  received  corn  belonging  to  an- 
other and  sold  it,  was  liable  personally :  15  Gra.,  189.  But  if 
the  proceeds  went  into  the  estate,  the  tort  can  be  waived  and 
the  proceeds  claimed:  38  Ga.,  216;  28  /6id.,  276;  43  Ibid., 
698 ;  46  Ibid,,  296.  Tort  can  be  waived  even  after  suit 
brought:  Code,  sec.  2904;  35  Ga.,  18;  39  Ibid.,  105;  38 
Ibid.,  216;  7  Ibid.,  191 ;  Code,  sec.  3008;  46  Ibid.,  120. 

3d.  Waiting  for  payment  until  the  corn  was  carried  from  the 
depot  to  Reed's  store  was  no  extension  of  credit ;  the  title  was 
the  plaintiff'  until  the  corn  was  paid  for:  Code,  sees.  1589, 
2602. 

4th.  A  temporary  administrator  has  no  power  to  make  ap- 
plication for  year's  support:  Code,  sees.  2461,  2530;  39  Ga., 
665;  6  Ibid.,  274;  34  IMd.,  393;  Sims,  sheriff,  vs.  Thornton, 
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decided  January  28, 1873;  36  Ga.,  421 ;  24  Ibid.,  131.  And 
if  the  application  is  illegal,  it  cannot  be  made  binding  by  re- 
maining of  file  six  months:  Code,  sec.  2532;  45  Ga.,  460; 
Brown  V8,  Crane,  decided  Jannary  28,  1873. 

5th.  The  plea  of  plene  administravU  must  be  supported  bj 
the  introduction,  as  evidence,  of  the  transcript  required;  an- 
nexing transcript  to  plea  is  not  sufficient. 

Henry  W.  Hilliabd  ;  Mabcellus  P.  Fosteb,  for  de- 
fendants. 

Creditor  cannot  maintain  an  action  against  an  administrator 
and  the  sureties  upon  his  bond  on  an  unliquidated  demand 
against  a  decedent :  Code,  (1867)  sec.  3307 ;  7  Ga.,  551 ;  7 
Ibid.,  31 ;  6  Ibid.,  307,  et  seq.;  3  Redfield  on  Wills,  93,  (6) 
et  seq.,  and  notes;  Ibid.,  266, 267,  and  notes;  Ibid.,  269,  (12.) 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifi^  against  the  de- 
fendant, Glendenning,  administrator  of  Reed,  and  his  securi- 
ties, on  his  administration  bond,  allying  a  devastamt  hy  the 
administrator  of  the  assets  of  his  intestate,  which  came  into 
his  hands  to  be  administered.  The  defendants  pleaded  pUm 
administravit  to  the  plaintifis'  action.  On  the  trial,  the  jury 
found  a  verdict  for  the  sum  of  $75  00  in  fiivor  of  the  plain- 
tifis, who  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  plaintiffi  excepted.  The  defendants  also  excepted,  on 
the  ground  that  the  plaintifib  could  not  maintain  their  action 
against  the  defendant  and  his  securities  on  his  bond,  on  an  un- 
liquidated demand  against  Reed,  the  intestate. 

1.  The  demand  of  the  plaintifife  was  founded  on  an  alleged 
sale  of  two  hundred  sacks  of  com  made  by  them  to  the  defend- 
ant's intestate  for  cash,  which  was  delivered  but  not  paid  for. 
The  plaintifis  sought  to  recover  the  com,  under  the  provisions 
of  the  1589th  section  of  the  Code,  on  the  ground  that  the  title 
to  the  com  had  never  passed  out  of  the  plaintifis,  but  this  they 
could  not  do,  in  this  form  of  action,  in  a  suit  on  the  adminis- 
trator's bond.    The  plaintifis  were  only  entitled  to  recover  in 
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tills  suit  by  treating  the  sale  of  the  corn  to  the  defendant's 
intestate  as  a  debt  due  them  for  the  com  delivered  to  the  intes- 
tate. It  was  incumbent  on  the  plaintifis  to  have  established 
their  debt  against  the  intestate^  and  that  sufficient  assets  of 
the  intestate  had  come  to  the  hands  of  the  defendant,  as  his 
administrator,  to  pay  it,  and  that  the  defendant  had  wasted 
the  same,  conceding  their  right  to  sue  on  the  bond  for  a  devaa^ 
(avit  before  they  had  obtained  judgment  against  the  adminis- 
trator, which  we  leave  an  open  question  in  this  class  of  cases. 
There  was  no  demurrer  to  the  defendants'  plea  of  plene  ad- 
ministravit ;  if  there  had  been,  and  it  was  insufficient,  the 
defendant  could  have  amended  it.  The  evidence  as  to  the 
amount  of  the  assets  which  came  into  the  defendant's  hands, 
as  administrator,  was  conflicting. 

2.  It  appears  in  the  record  that  the  defendant,  who  was  the 
&ther  of  the  intestate's  widow,  whilst  he  was  temporary  admin- 
istrator, made  application  to  the  Ordinary  for  twelve  months' 
support  for  the  widow  and  children  of  the  intestate,  which  was 
allowed  by  the  Ordinary.  It  was  objected  at  the  trial,  that  the 
defendant,  as  such  temporary  administrator,  had  no  authority 
to  apply  to  the  Ordinary  for  the  year's  support  for  the  family, 
and  that  the  action  of  the  Ordinary  thereon  was  void  as  to  cred- 
itors. The  force  of  this  objection,  in  view  of  the  facts  of  this 
case  and  the  provisions  of  the  Code,  is  not  very  apparent.  By 
the  2530th  section  of  the  Code,  it  is  provided  that  on  the  death 
of  any  person,  testate  or  intestate,  leaving  a  widow  and  minor 
children,  it  shall  be  the  duty  of  the  Ordinary,  on  the  applica- 
tion of  the  widow  or  the  guardian  of  the  children,  or  any  other 
2>€rson  in  their  behalf,  on  notice  to  the  representative  of  the 
estate,  if  there  be  one,  and  if  none,  without  notice,  to  appoint 
£ve  discreet  appraisers,  etc.  If  the  defendant  made  the  ap- 
plication to  the  Ordinary,  in  behalf  of  his  daughter  and  her 
children,  for  twelve  months'  support,  when  acting  as  tempo- 
rary administrator,  he  had  notice  of  the  application,  and  he 
^was  the  only  representative  that  the  estate  had  at  that  time. 
It  does  not  appear  to  be  a  material  question,  in  view  of  the 
statute,  who  makes  the  application  for  the  twelve  months' 
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support,  80  that  the  representative  of  the  estate  has  7u^4ie  of  it, 
if  there  be  one.     When  the  appraisement  shall  be  made,  and 
a  schedule  thereof  returned  to  the  Ordinary,  ol^ections  may 
be  made  thereto,  by  any  person  interested,  at  any  time  within 
»ix  months  after  the  filing  the  same  in  office :  Code,  sec.  2532. 
The  plaintiff  in  this  case,  filed  no  objections  to  the  allowanoe 
of  the  twelve  months'  support  by  the  Ordinary,  within  the 
time  prescribed.    The  main  question  in  the  case  was  as  to  the 
amount  of  assets  which  came  into  the  defendant's  hands  to  be 
administered,  and  what  amount  thereof  remained  in  his  hands 
after  payment  of  the  twelve  months'  support,  subject  to  the 
payment  of  the  plaintifis'  debt.    The  jury  having  passed  on 
that  question,  under  the  evidence  before  them,  we  will  not 
disturb  their  verdict.    Inasmuch  as  the  counsel  for  the  de- 
fendants are  content  to  abide  the  verdict,  we  will  sot  consider 
their  exceptions  to  the  ruling  of  the  Court  in  the  progress  of 
the  triaL 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Allen  S.  Cutts,  plaintiff  in  error,  w.  WiLLLOi  Johnsox, 

defendant  in  error. 

1.  Johnson  sued  Cutta  on  a  contract  dated  January  Ist,  1868|  to  deliver 
to  plaintiff  one  hundred  and  sixty-two  and  a  half  bales  of  cotton  in  the 
fall  of  1868|  of  the  crop  grown  that  year.  On  the  trial,  defendant  pro* 
posed  to  prove  by  parol  that  Johnson  sold  land  to  one  Charlton  in 
1866  for  one  hundred  and  eighty  bales  of  cotton,  which  were  to  be 
delivered  in  the  fall  of  1867,  and  gave  bond  for  titles ;  that  in  Decem- 
ber, 1866,  Charlton  transferred  the  bond  to  defendant,  who  afterwards 
executed  to  plaintiff  the  contract  sued  on,  and  that  the  last  contract 
was  only  a  renewal  or  extension  of  Charlton's  contract,  and  that  defend- 
ant was  only  to  pay  plaintiff  what  was  due  on  Charlton's  contract  for 
the  portion  of  cotton  not  delivered  by  Charlton,  estimating  it  at  ita 
value  at  the  maturity  of  Charlton's  contract : 

Held,  That  the  testimony  was  inadmissible. 

2.  Though  the  documentary  evidence,  the  exclusion  of  which  was  ex- 
cepted to,  may  be  not  embraced  in  the  bill  of  exceptions,  no  motion 
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for  a  new  trial  having  been  made,  the  writ  of  error  will  not  be  dis- 
missed, but  the  plaintiff  will  be  heard  on  exceptions  to  the  parol  evi- 
dence.   See  end  of  Report.     (R.) 

Evidence.  Practice  in  the  Sapreme  Court.  Before  Judge 
Clark.    Sumter  Superior  Court.    October  Term,  1872. 

Johnson  brought  suit  ag^nst  Cutts  on  the  following  contract : 

"  Americus,  Ga.,  Sumter  County,  Jan.  1st,  1868. 
"  At  any  time  between  the  25th  of  September  and  25th  day 
of  December,  1868, 1  promise  to  pay  to  William  Johnson,  of 
North  Carolina,  one  hundred  and  sixty-two  and  one-half  bales  • 
of  good,  sound,  merchantable  cotton,  of  average  quality,  raised 
on  his  plantation,  to  be  delivered  at  Americus  depot,  closed 
in  new  bagging  and  ties,  weighing  on  average  five  hundred 
pounds  each,  to  be  received  at  any  time  within  the  specified 
time,  whenever  fifty  bales  are  presented,  the  cotton  to  be  of 
the  present  year's  crop,  for  value  received.  Witness  my  hand 
and  seal.  (Signed)  A.  S.  Cutts." 

"  Received  on  this  forty-four  bales  cotton,  weighing  twenty 
thousand  four  hundred  and  three  pounds,  (20,403  pounds,) 
December  30th,  1868." 

"Received  on  this  four  bales  cotton,  weighing  forty-six 
hundred  and  ninety  pounds,  (4690  pounds,)  May  12th,  1869." 

The  defense  sought  to  be  established  is  difficult  to  be  un- 
derstood, on  account  of  continual  reference  to  papers  said  to 
be  attached  to  the  bill  of  exceptions,  as  exhibits,  but  which, 
by  an  omission,  were  not  so  annexed.  But  it  appears  that 
the  defendant  sought  to  show  by  parol  evidence  that  plaintiff, 
on  November  7th,  1866,  sold  certain  lands  in  Sumter  county 
to  one  C.  W.  Charlton,  for  one  hundred  and  eighty  bales  of 
cotton,  weighing  five  hundred  pounds  to  the  bale,  to  be  de- 
livered in  Americus  at  any  time  from  the  middle  of  Septem- 
ber until  the  25th  of  December  next,  the  plaintiff  giving  his 
bond  to  execute  a  conveyance,  upon  a  compliance  by  Charl- 
ton with  the  terms  of  said  contract ;  that  on  December  27th, 
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1866,  Charlton  transferred  said  bond  to  the  defendant,  who 
executed  the  obligation  sued  on  in  renewal  or  extension  of 
Charlton's  undertaking,  and  that  consequently  the  defendant 
was  only  liable  to  the  plaintiff  for  what  was  due  on  Charlton^s 
contract  for  the  portion  of  cotton  not  delivered  by  him,  esti- 
mating it  at  its  value  at  the  maturity  of  his  (Charlton's)  con- 
tract. 

The  evidence  was  excluded,  and  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $9,546  69, 
with  interest  from  December  25th,  1868.      The  defendant 
•  assigns  error  upon  the  aforesaid  exception. 

When  this  case  was  called  in  the  Supreme  Court,  a  motion 
was  made  to  dismiss  the  writ  of  error,  because  certain  docu- 
mentary evidence,  to  the  exclusion  of  which  exception  had 
been  taken,  and  which  was  referred  to  in  the  bill  of  excep- 
tions, as  exhibits,  were  not  so  annexed.  There  was  no  motion 
for  a  new  trial,  and  the  evidence  consequently  came  up  as  a 
part  of  the  bill  of  exceptions.  The  Court  overruled  the  mo- 
tion, but  confined  counsel  in  their  argument,  to  the  exceptions 
to  the  exclusion  of  certain  parol  evidence,  refiising  to  take 
under  consideration  any  question  which  involved  s^d  docu- 
mentary  evidence. 

W.  A.  Hawkins  ;  C.  T.  Goode,  for  plaintiff  in  error. 

Hawkins,  Guebry  &  Holus,  for  defendant. 

Trippe,  Judge. 

The  question  is  not  what  are  the  rights  or  equities  of  the 
holder  of  Johnson's  bond  for  titles — ^that  is,  whether  or  not 
he  can  demand  titles  from  Johnson  upon  the  payment  of  the 
value  of  one  hundred  and  eighty  bales  of  cotton  under  Charl- 
ton's contract  and  the  stipulations  in  the  bond.  But  it  is 
what  is  Cutt's  liability  upon  the  contract  sued  on.  The  con- 
tract made  by  Cutts  was  to  deliver  to  Johnson  one  hundred 
and  sixty-two  bales  of  cotton  in  the  fell  of  1868.  Cotton  was 
worth  more  in  the  fell  of  1868  than  in  the  fell  of  1867.    De- 
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feodant  proposed  to  prove  that  it  was  the  understanding  of 
the  parties  that  he  was  not  to  deliver  one  hundred  and  sixty- 
two  bales  specified  in  his  contract,  but  that  he  was  only  to 
pay  the  unpaid  portion  of  Charlton's  contract,  estimating  the 
cotton  at  its  value,  not  in  1868,  but  at  the  maturity  of  the 
Charlton  contract.  It  was  not  claimed  that  there  was  any 
fraud  or  mistake  in  Cutts'  written  agreement,  but  simply  that 
at  the  time  it  was  executed  the  contract  was  different  from  tlie 
written  terms.  In  other  words,  it  was  proposed  to  prove  that 
Cutts  was  not  to  pay  one  hundred  and  sixty-two  bales  of 
cotton  in  the  fall  of  1868,  but  more  or  less  according  to  what 
it  might  take,  rated  at  its  value  in  the  fall  of  1868j  to  pay 
what  that  much  cotton  was  worth  at  the  price  of  cotton  in  the 
fall  of  1867.  If  one  hundred  and  twenty-five  bales  at  twenty 
cents  in  1868  would  be  as  much  as  one  hundred  and  sixty-two 
bales  at  fifleen  cents  in  1867,  then  that  was  to  be  the  amount 
delivered,  and  that  amount  is  all  that  could  be  recovered. 
This  would  be  substituting  a  verbal  contract  for  a  written 
one,  both  made  at  the  same  time,  and  differing  probably 
several  thousand  dollars  in  their  results.  The  plaintiff  below 
could  not  claim  such  an  alteration  or  substitution,  had  the 
prices  of  cotton  been  reversed  at  those  two  seasons,  and  the 
rule  of  law  is  too  plain  to  allow  the  defendant  (plaintiff  in 
error)  to  do  so. 

Judgment  affirmed. 


Georgia.  Railroad  and  Banking  Company,  plaintiff  in 
error,  vs.  Alexander  Monroe,  defendant  in  error. 

1.  All  railroad  companies  are  liable  to  be  sned  in  any  conntj  in  which 
the  caase  of  action  originatedi  by  any  one  whose  person  or  property 
has  been  injured  by  snch  railroad  company,  for  the  purpose  of  recov- 
ering damages  for  snch  injnry,  without  any  special  notice  and  claim 
for  damages  therefor,  as  a  condition  precedent  to  his  right  to  recover 
for  such  injury. 

2.  Where  damage  has  ensued  by  the  running  of  cars,  the  presumption 
of  negligence  is  against  the  railroad  company. 
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Railroads.    Demand.    Negligence.    Before  Judge  EoBix- 
SON.     Morgan  Superior  Court.    November  Term,  1873. 

For  the  fects  of  this  case,  see  the  decision. 

BiLLUPS  &  Brobston,  for  plaintiff  in  error. 

Reese  &  Reese,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  killing  a  mule,  by  the  run- 
ning of  its  locomotive  and  cars  on  its  road.  On  the  trial  of 
the  case,  the  jury  found  a  verdict  for  the  plaintiff  for  the 
proven  value  of  the  mule.  A  motion  was  made  for  a  new 
trial,  on  the  several  grounds  set  forth  therein,  which  was 
overruled  by  the  Court,  and  the  defendant  excepted. 

1.  By  the  3406th  section  of  the  New  Code,  all  raihoad 
companies  are  liable  to  be  sued  in  any  county  in  which  the 
cause  of  action  originated,  by  any  one  whose  person  or  prop- 
erty has  been  injured  by  such  railroad  company,  their  officers, 
agents,  or  employees,  for  the  purpose  of  recovering  damages 
for  such  injury,  without  any  special  notice  and  claim  for  dam- 
ages therefor,  as  a  condition  precedent  to  their  right  to  recover 
for  such  injury.  To  hold  otherwise,  would  be  inconsistent 
with  the  plain  words  of  this  section  of  the  Code,  which  has 
been  adopted  as  the  law  of  the  State.  In  this  case,  the 
agents  of  the  defendant  had  notice  of  the  injury  done  to  the 
plaintiff's  property,  and  the  defendant  might  have  tendered 
him  the  amount  of  damages  done  to  it  before  suit  brought,  as 
provided  by  the  3056th  section  of  the  New  Code. 

2.  The  plaintiff's  mule  was  in  a  field  around  which  there 
was  a  good  fence  eight  or  ten  rails  high,  but  had  jumped  the 
fence,  and  got  on  the  railroad  track,  where  it  was  killed  by 
the  running  of  the  defendant's  locomotive  and  cars.  By  the 
3033d  section  of  the  New  Code,  the  defendant  was  liable  for 
killing  the  plaintiff's  mule,  unless  it  had  been  shown  at  the 
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trial  tbat  the  defendant's  agents  had  exercised  all  ordinary 
and  reasonable  care  and  diligence — the  presumption  that 
they  had  not  done  so,  was  against  the  defendant.  In  relation 
to  this  material  point  in  the  case,  the  defendant  offered  no  'y^^ 
evidence.  In  view  of  the  evidence  disclosed  in  the  record, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  aflSrmed. 


Joseph  Mize,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

The  plea  of  autrefois  convict  to  an  indictment  for  a  misdemeanor  in  the 
Superior  Goart  may  be  sustained  by  proof  of  such  former  conviction 
before  an  Inferior  Gourt  having  jurisdiction  of  the  offense,  unless  it 
appear  that  such  indictment  was  found  prior  to  the  prosecution  in  the 
Inferior  Court,  and  that  the  defendant  had  been  arrested  under  it. 

Criminal  law.  Autrefois  coni^ict  Jurisdiction.  Before 
Judge  Clark.  Sumter  Superior  Court.  April  Adjourned 
Term,  1873. 

Mize  was  indicted  for  gaming,  alleged  to  have  been  com- 
mitted on  April  12th,  1873.  He  pleaded  former  conviction, 
"  that  he  was,  on  the  affidavit  and  written  accusation  of  one 
William  Mims,  arraigned  and  tried  in  the  Justice  Court  for 
the  seven  hundred  and  eighty-ninth  district,  before  their  Hon- 
ors John  B.  Pllsbury,  Notary  Public,  and  W.  C.  Godwin, 
Justioe  of  the  Peace,  for  the  same  offense,  and  was,  on  his  plea 
of  guilty,  sentenced  and  punished  for  the  same  offense,  as  is 
get  forth  in  said  indictment,  said  Justice  and  Notary  Pub- 
lic having  authority  and  jurisdiction  to  try  said  offense." 

Upon  the  trial  of  the  issue  thus  formed,  the  defendant  ten- 
dered in  evidence  the  affidavit,  accusation,  plea  and  sentence 
set  forth  in  the  plea  aforesaid.  Upon  objection  to  said  testi- 
mony, on  the  ground  that  an  indictment  was  pending  in  the 
Superior  Court  at  the  time\)f  said  proceedings  before  said 
Justice  and  Notary  Public,  it  was  excluded. 


CJShw^^^.^    a.  y.  Jo 
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The  jury  found  the  issue  in  favor  of  the  State. 

The  defendant  was  then  plaoed  on  trial^  upon  the  plea  of 
not  guilty.  The  jury  found  to  the  contrary.  A  motion  for  a 
new  trial  was  made  upon  the  ground  of  error  in  the  aforesaid 
exclusion  of  testimony.  The  motion  was  overruled^  and  the 
defendant  excepted. 

C.  T.  GrOODB,  for  plaintiff  in  error. 

C.  F.  Ckisp,  Solicitor  General,  by  Phil.  Cook,  for  the 
State. 

Treppe,  Judge. 

The  defendant  (plaintiff  in  error,)  had,  before  this  trial, 
been  prosecuted,  convicted  and  punished  for  the  same  offense 
by  a  Court  which  had  jurisdiction  of  the  case.     It  is  true  that 
the  conviction  and  punishment  was  by  an  Inferior  Court,  of 
limited  jurisdiction,  with  power  given  by  a  special  statute  to 
t^ke  cognizance  of  such  cases,  and  that,  at  the  same  time,  this 
indictment  was  pending  in  the  Superior  Court.     But  it  docs 
not  appear  from  the  record  that  the  defendant  had  ever  been 
arrested  under  the  indictment,  or  even  had  notice  of  it,  or  that 
the  Court  which  tried  him  had  notice  of  an  indictment  Uien 
pending  against  him  for  the  same  offense.    Under  this  state 
of  facts,  it  would  have  been  not  only  hard  on  the  defendant 
to  be  twice  tried,  convicted  and  punbhed  for  the  same  offense, 
simply  because  one  Court  commenced  the  prosecutien  before 
the  other  which  tried  him  did,  but  would  seem  to  subordinate 
that  cardinal  provision  in  the  declaration  of  fiindamental 
principles,  older  than  any  American  Constitution,  that  no 
person  shall  be  put  in  jeopardy  of  life  or  liberty  more  iban 
once  for  the  same  offense,  to  a  mere  technical  rule,  to-wit: 
that  the  Court  first  obtaining  jurisdiction  shall  retain  it. 

In  the  case  of  the  State  va.  Tisdale,  2  Devereaux  &  Battle, 
159,  the  defendant  was  indicted  in  the  Superior  Court  and 
pleaded  thereto  a  former  conviction  in  the  County  Court  for  the 
same  offense.    To  this  plea  a  replication  was  filed  by  the  State, 
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that  the  present  indictment  was  foand  against  the  defendant 
before  prosecution  was  commenced  in  the  County  Court,  and 
had  been  r^ularly  kept  up.  ^  Defendant  rejoined  to  the  repli- 
cation, that  he  had  no  I^al  notice  of  the  indictment  in  the 
Superior  Court  before  his  conviction  in  the  County  Court. 
There  was  a  demurrer  to  this  rejoinder,  which  was  overruled 
by  the  Court  below,  and  judgment  given  for  defendant.  This 
was  affirmed  by  the  Supreme  Court  of  North  Carolina.  The 
subsequent  case  in  the  same  Court,  of  the  State  vs,  Casey  et  al, 
Busbee's  Reports,  209,  was  exactly  like  the  former,  except 
that  the  replication  to  the  plea  charged  the  defendants  with 
knowledge  of  the  bill  pending  in  the  Superior  Court,  and 
that  they  procured  the  prosecution  in  the  County  Court,  and 
voluntarily  submitted  thereto,  and  paid  the  fine  imposed  by 
that  Court.  A  demurrer  was  sustained  to  this  replication, 
and  the  judgment  affirmed.  The  Supreme  Court  of  North 
Carolina,  in  their  opinion,  say  "The  replication  does  not  state 
that  the  defendants  had  been  arrested  upon  a  oapias  issued 
from  the  Superior  Court  before  they  were  indicted  in  the 
Coonty  Court,  and  we  must  take  it  that  the  &ct  was  not  so. 
Their  knowledge  of  the  bill  having  been  found  in  the  Supe- 
rior Court  cannot,  then,  vary  the  result  As  was  said  in  the 
State  V8,  Tisdale,  the  defendant  had  no  day  in  the  Superior 
Court,  he  having  neither  been  arraigned,  or  even  arrested,  on 
the  bill  in  that  Court.  Until  he  had  a  day  in  Court  on  that 
indictment,  he  was  not  vexcUm  thereby,  and  stood  in  relation 
thereto  on  the  same  footing  as  if  he  had  been  put  without 
day,  by  a  nolle  prosequi  thereon.^' 

The  Court  then  proceed  to  say,  "How  the  other  all^ation, 
that  he  procured  an  indictment  to  be  found  against  him  in  the 
County  Court,  and  submitted  thereon,  can  alter  the  case,  we 
cannot  imagine.  Certainly  it  is  no  fraud  on  the  law  for  a 
man  who  has  violated  it  to  come  forward  and  voluntarily 
sabmit  to  the  judgment  of  a  Court  having  full  jurisdiction  of 
the  offense.  The  Legislature,  by  giving  a  concurrent  juris- 
diction to  the  County  and  Superior  Courts  over  assaults  and 

batteries,  assumes  that  either,  and  not  one  more  nor  less  than 
Vol.  zux.  24. 
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the  other,  will  folly  exercise  its  powers  and  perform  its  duties. 
But  it  is  said  that  persons  oommitting  aggravated  batteries 
may,  and  often  do,  by  the  mean^resorted  to  in  this  case,  man- 
age to  escape  with  a  lighter  punishment  in  the  Coanty  Court 
than  would  have  been  imposed  in  the  Superior  Court  This 
may  be  so,  and  if  it  is  so,  it  is  an  evil  which  it  is  the  pnmnoe 
of  another  department  of  the  government  to  redress." 

This  long  extract  is  given  because  it  covers  the  whole  ques- 
tion, and  contains  the  gist  of  the  whole  matter.  We  are 
constrained,  upon  principle,  to  hold  as  the  Supreme  Court  of 
North  Carolina  held,  and  say  as  they  did,  that  if  evil  threat- 
ens to  flow  from  it,  the  correction  of  that  evil  belongs  to  the 
Legislature.  We  cannot  shape  decisions  to  meet  a  poliqr 
which  it  is  exclusively  the  duty  of  the  Legislature  to  reflate. 

We  know  that  in  the  case  of  Burdette  vs.  The  State,  9 
Texas,  43,  a  contrary  holding  was  made.  But  the  dedsion  is 
contained  in  a  few  lines,  and  is  solely  put  on  the  ground, 
"that  the  Court  first  exercising  jurisdiction  acquires* control 
of  the  case  to  the  exclusion  of  the  other."  That  principle  is 
recognized,  but  we  do  not  think  it  applies,  so  as  to  permit  a 
plaintiff  in  a  civil  case  to  obtain  two  judgments  for  the  same 
claim  against  the  same  defendant,  unless  it  be  in  certain 
cases  specially  provided  for.  Even  when  that  can  be  done, 
the  satisfaction  of  one  judgment  is  a  discharge  of  both.  Nor 
should  the  State  be  permitted  to  impose  a  double  penalty  for 
the  same  offense,  and  that  too  in  a  case  wherein  it  does  not 
appear  that  the  defendant  had  been  arrested  under  the  first 
indictment. 

Judgment  reversed. 


Oscar  E,  Besore,  plaintiff  in  error,  vs.  Taxlttlah  E.  Bb- 
SORE,  by  her  next  friend,  defendant  in  error. 

1.  An  infant  married  woman  may  maintain  an  action  for  a  diTorce. 

2.  The  discretion  of  the  Superior  Court  as  to  the  amount  allowed  us  tern- 
poraxy  aliciony  will  not  be  interfered  with  unless  abased. 
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3.  Temporary  alimony  for  the  wife  should  embrace  a  reasonable  allow- 
ance for  her  support  pending  the  litigation,  taking  into  consideration 
her  physical  condition  and  ability  to  contribute  something  towards  her 
own  support. 

Husband  and  wife.  Divorce,  Alimony.  Infant.  Before 
Judge  Hill.     Bibb  Superior  Court.    April  Terra,  1873. 

For  the  fiicts  of  this  case,  see  the  decision. 

Lyon  &  Irvix,  for  plaintiff  in  error. 

PoE  &  Hall,  by  Z.  D.  Harbison,  for  defendant. 

Warner,  Chief  Justice, 

The  complainant  having  filed  her  libel  for  divorce  against 
the  defendant,  made  application  to  the  Court  for  the  allow- 
ance of  temporary  alimony,  and  for  payment  of  counsel  fees. 
The  Court  below,  after  hearing  evidence  as  to  the  amount  of 
the  defendant's  property,  and  the  condition  of  the  parties,  or- 
dered that  the  defendant  should  pay  the  plaintiff  $45  00  per 
month  for  temporary  alimony,  and  should  pay  to  her  counsel 
$150  00,  as  a  retaining  fee  in  the  libel  suit  for  divorce,  to 
which  the  defendant  excepted.  The  defendant  also  made  a 
motion  to  dismiss  the  whole  proceeding,  on  the  ground  that 
an  in&nt  married  female,  under  twenty-one  years  of  age,  could 
not  maintain  an  action  of  libel  for  divorce  against  her  hus- 
band, which  motion  was  overruled,  and  the  defendant  ex- 
cepted. 

1.  If  the  wife  is  of  sufficient  age  to  enter  into  a  marriage 
contract,  no  good  reason  occurs  to  us  why  she  may  not  main- 
tain an  action  in  the  Courts  to  dissolve  it,  for  any  of  the  causes 
authorized  by  the  laws  of  the  State.  Marriage  contracts  and 
settlements  made  by  infants  who  are  of  lawful  age  to  marry, 
are  binding,  to  if  made  by  adults :  Code,  section  2692.  The 
complainant  in  this  case  was  of  lawful  age  to  contract  marri- 
iige  and  to  make  a  marriage  settlement,  and  such  contracts 
xnade  by  infant  females  being  as  binding  upon  them  as  if  made 
hy  adults,  it  would  seem  that  they  would  be  as  competent  to 
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maintain  an  action  to  dissolve  the  marriage  contract,  for  any 
of  the  causes  authorized  by  law,  as  an  adult  married  womao 
would  be.     If  an  infant  married  woman  is  bound  by  the  con- 

m 

tract  as  an  adult  married  woman  would  be,  it  is  difficult  to 
perceive  why  she  should  not  have  the  same  right  to  prosecute 
a  suit  for  a  dissolution  of  tliat  contract  ^  an  adult  married 
woman  would  have.  There  was  no  error  in  overruling  the 
motion  to  dismiss  the  proceedings. 

2.  We  cannot  say  tliat  there  was  such  an  abuse  of  the  discre- 
tion of  the  Court  below  in  allowing  the  temporary  alimony  in 
this  case  as  would  authorize  this  Court  to  interfere  and  control 
it,  although  we  should  have  been  better  satisfied  if  the  amount 
allowed  had  been  less,  but  as  it  is  in  the  discretion  of  the 
Court  to  modify  its  wder  from  time  to  time,  as  the  ocmdition 
and  circumstances  of  the  parties  may  require,  we  will  not  in- 
terfere to  control  it.  Co«ii»  cannot  be  too  careful  in  granting 
temporary  alimony  and  counsel  fees  in  amplications  for  divorce, 
so  as  not  to  encourage  tl^  dissolution  of  the  marriage  contract 
for  mercenary  considerations,  the  more  especially  when  the 
amount  is  to  be  paid  out  of  the  property  of  the  husband,  when 
the  wife  had  no  property  at  the  time  of  the  marriage>  as  i^ 
this  case. 

3.  A  reasonable  allowance  for  her  support  pending  the  liti- 
gation should  be  made,  taking  into  consideration  her  physical 
condition  and  ability  to  contribute  something  towards  her  own 
support  in  the  meantime.  Every  case,  however^  must  depend 
on  its  own  merits  and  tlie  particular  circufhstances  connected 
with  it,  as  well  as  the  rank  and  condition  in  life  of  tlie  parties. 

Let  the  jodgmcDt  of  the  Court  below  be  affirmed 


John  M.  Gukk  d  af^  plaintiflfe  in  error,  r».  R  T,  Ieos^- 

TONy  defendant  in  error. 

I.  The  sale  of  a  l^omestoad  in  Febniary,  1871,  under  the  Ilth  section  oi 
the  Homestead  Act  of  1808,  did  not  discharge  it  from  the  li«Q  of  JQclg' 
meats  then  existing  against  the  owuer  theveof^  which  were  f»anded  ea 
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debts  created  prior  to  the  time  when  the  present  Constitation  went 
into  operation. 

2.  Where  the  purchaser  of  the  homestead  gave  his  note  for  a  portion  of 
the  purchase  money,  and  a  judgment  creditor  of  the  vendor  sued  out  a 
garnishment  and  obtained  judgment  thereon  against  the  purchaser  for 
the  amount  of  the  note  prior  to  the  decision  of  the  Supreme  Court  of 
the  United  Slates,  in  the  case  of  Gunn  r*.  Barry,  and  afterward  levied 
the  judgment  against  the  vendor  on  the  land,  equity  will  enjoin  him 
from  enforcing  the  judgment  obtained  on  the  garnishment  for  the  un- 
paid portion  of  the  purchase  money. 

3.  The  complainant  in  this  case  does  not  show  that  he  had  put  improve- 
ments on  the  land  of  such  character  and  to  such  an  extent  as  will 
entitle  him  to  an  accounting  therefor,  for  reimbursement. 

4.  What  the  rights  of  the  purchaser  may  be,  as  to  the  proceeds  of  the 
sale  by  the  sheriff  under  the  judgments  against  the  vendor  of  property 
purchased  by  him  with  the  money  that  has  been  paid  by  such  pur- 
chaser, we  do  not  now  determine,  as  that  question  is  not  properly 
made  in  the  record  for  a  decision  by  this  Court.  If  there  be  such  a 
sale,  he  can  be  heard  when  the  question  as  to  the  distribution  of  the 
money  arises. 

Constitutional  law.  Homestead.  Garnishment.  Vendor 
and  purchaser.  Before  Judge  Strozier.  Bandolph  Coun- 
ty.    At  Chambers.     September  15th,  1873. 

R.  T.  Thornton  filed  his  bill  against  John  M.  Gunn,  George 
W.  Coxwell  and  George  B.  Swan,  containing,  substantially, 
the  following  allegations : 

That  the  defendants,  holding  certain  judgments  obtained 
by  them,  respectively,  in  November  and  May,  1867,  and  May, 
1869,  V8,  Henry  J.  Fillingin,  have  recently  had  them  levied 
on  certain  lands,  which  having  been,  since  the  Georgia  Con- 
stitution of  1868,  set  apart  as  a  homestead  to  said  Fillingin, 
had  been  bought  by  complainant  from  said  Fillingin,  for 
$2,000  00,  and  conveyed,  on  February  2d,  1871,  to  him  by 
deed  of  said  Fillingin  and  wife  under  the  approval  of  the  Or- 
dinary, he  believing,  from  the  then  prevailing  decisions  of  the 
Courts  of  this  State,  that  said  lands  could  not  be  subjected  to 
said  judgments,  and,  under  this  impression,  paying  all  the  pur- 
chase money  except  some  $389  00,  and  interest. 

That  prior  to  the  decLsion  of  the  United  States  Supreme 
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Court,  in  Giinn  vs,  Barry,  holding  such  property  subject  to 
such  debts,  complainant  had  placed  improvements  on  said 
lands  to  the  value  of  $925  00,  in  clearing,  fencing  and  fertil- 
izing, and  in  repairs,  and  the  building  of  some  cabins,  wherebr 
the  value  of  the  lands  had  been  enhanced. 

That,  according  to  complainant's  information,  said  Fillin- 
gin  Invested  a  large  part  of  said  purcliase  money  in  land  and 
personal  property  now  in  his  possession,  and  which,  with  com- 
plainant's note  for  the  balance  of  said  purchase  money,  have 
been  set  apart  as  homestead  and  exemption  to  said  Fillingin, 
all  of  which  property,  added  to  said  lands  bought  by  oom* 
plainant  fix)m  him,  would  not  over-pay  said  judgments. 

That  CoxwelFs  judgment  is  void,  because  being  rendered 
at  May  term,  1869,  it  was  not  signed  by  the  Judge,  but  by 
E.  L.  Douglass,  plaintiff's  attorney. 

That  Gunn,  as  a  means  of  collecting  so  much  of  his  judg- 
ment aforesaid,  garnished  complainant,  and,  without  defense, 
obtained  a  judgment  against  him  for  the  amount  of  said  note 
for  the  balance  of  the  purchase  money,  and  has  also  levied  his 
original  judgment  on  the  said  property  now  held  by  Fillingin. 

Upon  said  allegations,  and  upon  complainant's  offer  to  pay 
into  Court,  for  the  said  creditors,  the  sum  due  on  the  note 
aforesaid,  he  prays  that  defendants  be  perpetually  enjoined 
from  enforcing  their  judgments  upon  the  lands  first  aforesaid ; 
that  if  allowed  at  all  to  sell  said  lands,  it  may  be  only  on  con- 
dition of  paying  to  complainant  the  value  of  his  said  improve- 
ments ;  that  Gunn  may  be  enjoined  from  proceeding  upon  4ii9 
said  garnishment  judgment;  and  that  Coxx^neirs  judgment 
may  be  decreed  void. 

The  defendants  demurred  to  the  bill.  The  demurrer  was 
overruled  and  the  injunction  granted  as  prayed  for.  To 
which  decision  the  defendants  excepted. 

John  T.  Clakke  ;  A.  Hood  ;  E.  L.  Douglass,  for  plain- 
tiffs in  error. 

H,  &,  I.  L»  Fielder,  for  defendant. 
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Tkippe,  Judge. 

1.  Some  of  the  judgments  sought  to  be  enjoined  were  ob- 
tained before  the  assignment  of  the  homestead  to  Fillingin  and 
wife.  All  of  them  were  rendered  before  the  sale  to  Thornton, 
and  were  for  debts  contracted  before  the  present  Constitution 
went  into  operation.  Whilst  Fillingin  held  the  property,  it 
was  subject  to  the  judgments.  The  conveyance  by  him  and 
ynfe,  though  by  the  approval  of  the  Ordinary,  did  not  dia- 
charge  it  from  the  lien  of  judgments  which  had  already  at- 
tached. 

2.  Thornton,  the  purchaser  of  the  homestead,  gave  in  part 
payment  therefor,  his  promissory  note.  Gunn,  one  of  the 
creditors,  sued  out  a  garnishment  against  Thornton  on  his 
judgment.  He  has  obtained  judgment  against  Thornton  for 
the  amount  of  his  note.  This  was  before  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Gunn  va,  Barry. 
Since  that  decision  was  rendered,  and  since  the  judgment  was 
obtained  against  Thornton  in  Gunn's  &vor  for  Thornton's 
note  for  part  of  the  purchase  money  of  the  land,  Gunn  has 
levied  his  execution  on  the  land.  Fillingin  and  wife  have 
also  sued  Thornton  on  the  note,  and  are  insolvent.  Under 
these  fiicts,  it«would  be  inequitable  for  Gunn  to  sell  the  land 
under  his  judgment,  thereby  vacating  Thornton's  title,  and  at 
the  same  time  force  Thornton  to  pay  him  the  unpaid  portion 
of  the  purchase  money  for  the  same  land.  He  should  not 
deny  and  set  aside  Thornton's  title,  and  also  recover  from  him 
the  fruits  of  that  which  he  has  rendered  valueless.  Thorn- 
ton's vendor's  being  insolvent,  he  can  have  no  indemnity  from 
them.  The  qaestion  as  to  Thornton's  right  to  enjoin  the  suit 
of  Fillingin  and  wife  on  the  note,  is  passed  upon  in  another 
ease,  brought  by  a  separate  writ  of  error  sued  out  by  them 
from  the  same  decision — all  having  been  parties  to  the  same 
proceedings  in  the  Court  below. 

3.  The  claim  set  up  by  complainant'  for  reimbursement  is 
mainly  for  fencing,  repairing  fences,  clearing  part  of  the  land 
And  for  fertilizing.    One  or  two  log  cabins  were  also  built. 
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Thornton  made  the  contract  for  the  purchase  in  October,  1869. 
He  has  had  the  use  of  the  land  for  three  years.  Most  of  the 
work  he  has  done  was  to  render  the  hind  more  available  to 
him  for  the  purposes  of  cultivation,  and  we  do  not  think  thef 
come  within  the  character  of  that  kind  of  improvementB  u{Mo 
which  can  be  based  a  claim  fw  reimboisemait. 

4.  What  the  rights  of  Thornton,  the  parcfaaser,  may  be  as 
to  the  proceeds  of  the  sale  of  the  property  puiohased  by  Fil- 
lingin  with  the  money  paid  fot  the  homestead,  we  do  not  de- 
termine. That  question  is  not  made  in  the  reowd  so  that  it 
can  be  properly  passed  upon  .here.  The  judgment  af  Uie 
Ck)urt  below  does  not  affect  the  rights  of  either  party  apon 
that  point,  nor  does  the  injunction  which  was  granted  mch 
that  question.  The  injunction  should  be  modified  so  that  it 
shall  restrain  the  enforcement  of  Gunn's  judgmait  against 
Thornton,  obtained  in  the  garnishment  proceedings. 


Henry  J.  Fillingin,  plaintiff  in  error,  vs.  R.  T.  Thornton, 

defendant  in  error. 

A  State  Court  will  not  grant  an  injanction  restraining  a  imrty  from  applj- 
ing  for  the  benefit  of  the  BaDkmpt  Aot  under  the  bankrupt  law  of  the 
United  States. 

Injunction.  Bankrupt.  Before  Judge  Strozier.  Ban- 
dolph  county.     At  Chambers.    September  15th,  1873. 

Thornton  filed  his  bill  against  Fillingin,  and  others,  who 
have  no  part  in  the  issue  here  involved,  making  substantially 
this  case: 

Fillingin  had  a  homestead  in  real  and  personal  pn^ierty  set 
apart  to  him  under  the  Act  of  1868.  On  Februaiy  2d,  1871, 
complainant,  under  the  provisions  of  said  Act  ibr  the  sale  of 
homesteads,  purchased  the  land  so  set  apart  at  and  fi>r  the  sum 
of  $2,000  00,  of  which  purchase  -money  he  has  paid  all  but 
$389  00.    He  took  a  deed  to  said  property  from  the  defend- 
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ant  and  his  wife,  under  the  approval  of  the  Ordinary.  The 
defendant  has  invested  the  moneys  idealized  as  aforesaid  from 
the  sale  of  said  homestead,  in  land  and  personalty,  now  in  his 
possession.  The  Homestead  Act  of  1868  has  been  declared 
unconstitutional  by  the  Supreme  Court  of  the  United  States, 
80  fiir  as  judgments  were  concerned,  obtained  prior  to  the 
'  adoption  of  the  Constitution  of  1868,  and  several  of  snc4i 
judgments  against  the  defendant  have,  in  consequence  of  said 
decision,  been  levied  upon  the  homestead  purchased  as  afore- 
said by  complainant.  In  equity,  the  property  purchased  with 
the  proceeds  of  said  homestead,  should  be  sold  and  all  the 
moneys  arising  therefrom  applied  to  the  payment  of  said  judg- 
ments. But  to  prevent  this  result,  the  defendant  has  threat* 
ened  to  avail  himself  of  the  benefits  of  the  Bankrupt  Act  of 
the  United  States,  and  to  claim  said  property,  now  in  his  pos- 
session, purchased  as  aforesaid,  as  exempt  under  the  provis- 
ions of  the  said  Act.  Amongst  other  things,  the  complainant 
prayed  that  the  defendant  be  enjoined  j&om  filing  a  petition  in 
voluntary  bankruptcy,  and  from  claiming  said  property  as 
exempt 

The  Chancellor  granted  the  injunction  as  prayed  for,  and 
the  defendant  excepted. 

WoRRiLL  &  Chastain,  for  plaintiff  in  error. 

H.  &  I.  L.  Fielder,  for  defendant. 

Trippe,  Judge. 

The  Constitution  of  the  United  States  grants  the  power  to 
Congress  to  establish  "  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States/'  Congress  has  exer- 
cised this  power  and  enacted  a  general  bankrupt  law  for  the 
United  States.  The  State  Courts  will  not  grant  an  injunction 
restraining  a  party  from  applying  for  the  benefit  of  that  Act. 
JSo  precedent  or  reason  for  the  exercise  of  such  a  power  by  a 
State  Court  was  shown  in  the  argument*  In  truth,  all  anal- 
agons  precedents  and  authorities  are  to  the  contrary.    The 
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fact,  that  under  the  bankrapt  law^  the  applicant  may  have 
rights  that  he  coald  not  secure  under  the  State  law^  fumisbes 
no  ground.  A  State  may  not  discharge  a  debtor  from  all  lia- 
bility for  his  debtS;  whibt  that  is  one  of  the  chief  objects  of 
a  bankrupt  law,  and  the  special  object  of  the  debtor  whoseeks 
the  benefit  of  the  Act.  The  judgment  of  the  Chancellor,  m 
far  as  the  injunction  operates  to  restrain  Fillingin  from  making^ 
application  for  the  benefit  of  the  bankrupt  law^  is  reversed. 

The  bill  charges  the  insolvency  of  Fillingin  and  wife.  The 
facts  are  more  Mly  set  out  in  the  case  of  Gunn  d  al.  vb» 
Thornton  et  al.y  decided  at  the  present  term.  That  case  and 
this  were  brought  up  by  separate  bills  of  exceptions  sued  oat 
from  the  decision  of  the  Chancellori  made  upon  the  same  bill 
for  injunction,  filed  at  the  instance  of  the  defendant  in  error. 
The  parties  to  both  cases  were  all  parties  to  the  same  proceed- 
ings beloW;  and  that  case  is  referred  to  for  a  fuller  statemeat 
of  the  facts  on  this  point. 

We  think  the  Chancellor  committed  no  error  in  granting 
the  injunction,  so  &r  as  it  restrains  Fillingin  and  wife  from 
collecting  the  note  given  by  Thornton  for  a  portion  of  the 
purchase  money  of  the  homestead. 

Injunction  modified. 


James  P.  Graves,  plaintiff  in  error,  w.  John  T.  Wing- 
field,  executor,  defendant  in  error. 

The  aid  or  comfort  given  by  tbe  plaintiff  in  the  jadgment  to  the  Gonfed- 
federate  GoTernment,  or  to  its  soldiers,  such  as  the  payment  of  taxes, 
the  furnishing  of  slaves  to  work  on  fortifications,  the  speaking  in  favor 
of  the  government,  or  the  war,  the  furnishing  of  provisions  to  the  gov- 
ernment  and  its  soldiers  and  their  families,  althoagh  volnntarily  done, 
was  not  sufficient  to  entitle  the  movant  to  have  the  judgment  reduced 
under  the  Belief  Act  of  1868,  as  such  acts  did  not  sufficiently  connect 
the  plaintiff  with  the  losses  sustained  by  the  movant. 

Relief  Act  of  1868.    Judgment.    Confederate  States.    Be» 
fore  Jadge  Clark.  Lee  Superior  Court.  March  Term^  1873. 
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For  the  facts  of  this  case,  see  the  decision. 

Frederick  H.  West;  Eichard  F.  Lyox,  for  plaintiff 
in  error. 

G.  W.  Wabmock  ;  Vason  &  Davis,  for  defendant 

Warner,  Chief  Jostice. 

This  was  an  application  to  reduce  and  scale  a  judgment  ob- 
tained on  a  debt  contracted  prior  to  the  Ist  of  Jane,  1865, 
under  the  provisions  of  the  2d. section  of  the  Relief  Act  of 
1868.  On  the  trial  of  the  issue,  the  Court  charged  the  jury- 
that  no  aid  or  comfort  given  by  the  plaintiff  in  the  judgment 
to  the  Confederate  Government,  or  to  its  soldiers,  such  as  the 
payment  of  taxes,  the  furnishing  slaves  to  work  on  fortifica- 
tions,  tlie  speaking  in  favor  of  the  government,  or  the  war, 
the  furnishing  provisions  to  the  government  and  its  soldiers 
and  their  families,  although  voluntarily  done,  was  not  sufficient 
to  entitle  the  movant  to  have  the  judgment  reduced  under 
the  Relief  Act  of  1868,  as  such  acts  did  not  sufficiently  con- 
nect the  plaintiff  with  the  losses  sustained  by  the  movant. 
To  w^hich  charge,  the  movant  excepted.  According  to  the 
rulings  of  this  Court  heretofore  made  in  similar  cases,  under 
the  provisions  of  the  Relief  Act  of  1868,  there  was  no  error 
in  the  charge  of  the  Court  to  the  jury,  in  view  of  the  facts 
disclosed  by  the  record :  Gunn  vs.  Hendry,  43  Ga.  i2.,  556. 
In  view  of  the  previous  rulings  of  this  Court  upon  the  ques- 
tion made  in  the  record,  ten  per  cent,  damages  is  awarded  for 
delay,  as  provided  by  the  4221st  section  of  the  Code. 

X/et  the  judgment  of  the  Court  below  be  affirmed,  with 
damages. 
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Joseph  W.  Wooten  et  al.,  plaintifl&  in  error,  tw.  Eliza 

Abcher,  defendant  in  error* 

1.  To  entitle  a  mechanic  to  a  summary  enforcement,  under  section  1969t 
of  the  Revised  Code,  and  Act  of  16th  September,  1870,  of  a  lien 
claimed  by  him,  it  mnst  appear  in  the  proceedings  that  the  claim  is  for 
the  labor  of  the  mechanic  himself,  or  for  material  furnished  by  him. 

2.  A  and  B,  mechanics,  sued  out  an  execution,  which  was  void  under  tbe 
foregoing  rule,  against  T.  A«,  and  a  house  built  under  a  contract  with 
him.  The  execution  was  levied  on  the  house.  It  was^sold  by  the 
sheriff  and  boiight  by  Wooten  ft  Taylor,  the  defendants.  The  lot  od 
which  the  house  stood  belonged  to  B.  A.,  who  brought  ^eetment 
against  Wooten  k  Taylor.  The  defendants  set  up,  by  plea,  that  £.  A. 
lived  adjoining  to  the  lot  where  the  house  was  being  built,  and  never 
gave  notice  of  her  right  or  title,  and  that  from  such  defonlt  on  her  part, 
the  builders  would,  in  equity,  have  a  lien  on  the  house  for  the  unpaid 
portion  of  their  claim,  and  that  the  purchasers  at  sheriff's  sale  should 
be  subrogated  to  their  rights  and  allowed  the  amount  that  was  due  tbe 
builders.  T.  A. ,  who  had  the  house  built,  was  not  a  party  to  the  cause, 
nor  did  it  appear  what  the  debt  against  him  was,  except  by  the  illegal 
proceedings  to  enforce  the  lien  claimed : 

JSM,  That  even  if  the  defendants  could,  with  proper  parties  and  proof, 
assert  such  an  equity,  yet  it  was  necessary  that  T.  A.  should  have  been 
made  a  party,  and  the  amount  of  his  debt  due  the  builders  should  have 
been  shown  by  evidence  other  than  the  void  proceedings  to  enforce  tbe 
mechanic's  lien. 

8.  Where  the  case  stated  in  the  body  of  the  bill  of  exceptions  is  different 
from  that  stated  in  the  certificate  of  the  clerk  thereto,  and  in  the  record, 
the  error  in  the  bill  of  exceptions  is  amendable  so  as  to  conform  to  the 
record.    See  end  of  Report     (R.) 

Mechanic's  and  laborer's  lien.  Equify.  Parties.  Estop- 
pel. Before  Judge  Hopkins.  Fulton  Superior  Court.  Oe* 
tober  Term,  1872. 

Eliza  Archer  brought  ejectment  against  Joseph  W.  Wooten, 
Clinton  Taylor  and  Thomas  Sharp  to  recover  a  lot  on  Broad 
street,  in  the  city  of  Atlanta,  with  its  appurtenances,  and  also 
mesne  profits.  The  action  was  commenced  in  September,  1871 . 
According  to  the  record,  the  case  was  in  default.  According 
to  the  bill  of  exceptions,  the  defendant  pleaded  the  general 
issue  and  two  special  pleas. 

The  special  pleas  were  as  follows :  1st.  That  defendants  are 
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purchasers  of  the  improvements  upon  the  premises  in  dispute^ 
under  foreclosure  of  mechanic's  lien  for  erecting  the  same,  by 
Alexander  &  Broomhead  against  Thomas  B,  Archer,  which 
improvements  cost  and  are  of  the  market  value  of,  $3,000  00, 
or  other  large  sum,  no  part  of  which  was  paid  by  plaintiif, 
which  will  be  wholly  lost  by  defendants  if  a  general  verdict 
at  law  for  the  premises  in  dispute  is  rendered.    Wherefore, 
they  pray  that  a  sale  of  the  whole  property  may  be  required 
by  the  verdict,  and  they  receive  their  pro  rata  upon  the  value 
of  the  land  and  improvements,  which  improvements  occupy 
the  whole  land.     2d.  That  Thomas  B.  Archer,  son  of  plain- 
tiff, being  in  possession  of  the  premises  in  dispute  by  contract 
of  rent,  and  also  being,  by  the  will  of  Washington  E.  Archer, 
under  which  plaintiff  claims  a  life  estate,  a  remainderman,  said 
premises  being  unimproved  and  attached  and  adjoining  the 
stable  property  of  said  W,  E.  Archer,  employed  Alexander 
&  Broomhead,  mechanics,  to  erect  a  three-story  brick  building 
thereon,  which  was  done  and  completed  during  said  term  of 
renting,  and  the  cost  thereof,  except  the  principal  sum  of 
$732  00,  was  paid  to  said  Alexander  &  Broomhead  by  said 
Archer ;  that  Alexander  &  Broomhead,  for  said  balance,  fore- 
closed their  mechanic's  lien  against  said  Thomas  B.  Archer 
and  said  improvements,  and  had  the  improvements  sold  by 
the  sheriff  under  the  same,  on  the  6th  of  June,  1871,  when 
the  defendants  became  the  purchasers  for  $800  00,  and  took 
the  sheriff's  deed  thereto;  and  in  addition,  they  purchased 
and  paid  for,  to  said  Thomas  B.  Archer,  all  his  interest  in  and 
to  said  lot  and  improvements,  he  conveying  the  same  to  them 
by  deed ;  that  said  Thomas  B.  paid  out  of  his  own  funds  for 
said  improvements  all  that  they  cost,  except  the  said  balance, 
by  reason  of  all  which  facts,  the  defendants  are  entitled  to  all 
the  rights  of  the  said  Thomas  B.  and  of  Alexander  &  Broom- 
head in  said  improvements;  that  the  lot  was  used  before  these 
improvements  for  the  purposes  of  said  stable,  and  that  the 
improvements  were  further  to  advance  the  value  and  use  of 
the  same,  and  that  the  plaintiff  resided  over  the  stables,  and 
on  the  next  lot  to  the  improvements,  all  the  while  they  were 
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being  erected,  snd  never  notified  die  mediatiioB  not  to  prooeedf 
nor  in  any  other  way  commanieated  to  them  or  to  the  defend- 
ants  her  objection;  that  vih&i  they  were  advertised  at  sheriff's 
sale,  and  on  the  day  they  were  sold,  she  still  so  resided,  and 
never  made  any  objections  to  the  sheriff,  or  the  plaintiff,  or 
to  any  one  else,  bat  permitted  all  to  proceed  ontil  September 
afterwards,  when  suit  was  b^an.  Wherefore,  the  defendants 
submit  that  plaintiff  cannot  recover  the  premises  in  dispute 
without  a  finding  to  indemnify  them  for  their  loss  and  ontlar, 
and  the  advanced  value  of  the  life  estate  by  reason  of  the 
same. 

At  the  trial,  the  plaintiff  introduced  certain  evidence  to 
show  title  to  the  premises  in  dispute,  a  part  of  which  evidence 
was  the  will  of  her  former  husband,  Washington  £.  Archer, 
by  which  she  took  a  life  estate,  with  remainder  to  her  son 
Thomas  B.  and  others.  She  was  examined  as  a  witness  in 
her  own  behalf,  and  testified  thus:  ^^I  am  the  widow  of  W. 
£.  Archer,  deceased ;  reside  in  Atlanta,  on  Alabama  streei, 
upon  the  property  known  as  the  Archer  Livery  Stable;  am 
the  mother  of  Thomas  B.  Archer;  I  know  the  property  sued 
for — ^live  where  I  could  and  did  see  it ;  said  to  son  Thomas 
B.  not  to  build  the  house,  that  it  would  ruin  him  to  do  so; 
never  said  to  any  mechanic,  neither  Alexander  &  Broomhead, 
nor  any  others  engaged  in  the  erection  of  the  building  to  de- 
sist fix>m  the  same,  nor  notified  any  of  them  not  to  erect  the 
building  or  do  the  work ;  I  resided  all  the  time  of  the  eree* 
tion  of  the  building  where  I  could  have  seen  ity  and  did  see 
it,  in  course  of  erection,  but  resided  in  one  of  the  front  rooms 
and  did  not  see  the  building  until  it  approached  completion ; 
never  interposed  any  claim  or  took  any  other  legal  proceedings 
or  made  any-  objection  to  the  sale  by  the  sheriff;  was  residing 
at  the  same  place  while  the  sale  was  in  progress,  and  knew 
the  sale  was  to  take  place.  The  lot  in  suit  is  a  part  of  the 
Archer  Stable  property.  All  said  property,  including  thia 
lot,  was  rented  by  me  to  my  son  Thomas  B.,  until  the  15th 
day  of  Ju^e,  1871,  and  he  took  possession  and  continaed  so 
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in  possession  by  himself  and  his  tenants,  up  to  said  sheriff's 
sale/' 

A.  W.  Holoomb  testified  that  the  land  for  rent  was  worth 
$10  00  or  $12  00  per  month;  and,  improved  as  it  is,  $40  00 
per  month ;  that  it  is  a  part  of  the  stable  property,  and  was 
used  as  a  mule  or  stock  lot  prior  to  the  erection  of  the  build- 
ing. 

The  defendant  opened  their  case  on  the  plea  of  the  general 
issue.  They  tendered  in  evidence  a  lease  from  the  plaintiff  to 
themselves,  dated  March  11th,  1871,  covering  the  said  stable 
property  on  Alabama  and  Forsyth  streets,  but  not  that  por- 
tion lying  on  Broad  street,  the  premises  in  dispute.  This 
lease  was  to  run  for  the  term  of  one  year,  from  June  15tb, 
1871,  with  the  privilege  of  extension  to  five  years.  They 
also  tendered  at  the  same  time  a  claim  of  lien  filed  and  duly 
recorded  by  Alexander  &  Broomhead,  as  mechanics,  for  erect- 
ing said  building,  and  furnishing  materials,  with  an  affidavit 
made  by  JBroomhead  before  the  Judge  of  the  Superior  Court, 
to  foreclose  and  enforce  said  lien,  and  a  sheriff's  deed  to  tHe 
defendants,  made  under  a  sale  based  on  such  foreclosure.  The 
claim  of  lien  and  the  affidavit  (one  dated  December  28th, 
1870,  and  the  other  May  8th,  1871),  covered  both  the  lots 
sued  for,  and  the  buildings  erected  thereon,  as  the  property  of 
Thomas  B.  Archer.  The  debt  specified  in  the  claim  of  lien 
fras  $1,416  00,  but  in  the  affidavit  it  was  reduced  to  a  balance 
of  $732  00,  besides  interest.  The  sheriff's  deed  covered  the 
building  but  not  the  lot.  It  bore  date  June  6th,  1871,  and 
lecited  a  sale  of  the  building  to  d^ndants  as  the  property  of 
Thomas  B.  Archer. 

All  this  evidence  was  objected  to  by  plaintiff's  counsel,  be* 
cause  not  available  under  the  general  issue.  The  objection 
-wsB  sustained  by  the  Court.  To  meet  this  ruling  the  defend- 
sant  filed  the  first  spedal  plea  above  set  forth,  and  again  ten* 
dered  the  same  evidence,  at  the  same  time  accounting  ibr  the 
loeB  of  the  fi,  fa,  set  forth  in  the  sheriff's  deed,  and  obtaining 
from  the  Court  express  permission  for  the  cause  to  proceed  as 
though  the  ji.  fa.  were  in  evidence.     The  lease  and  the  claim 
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of  lien  were  received,  but  the  other  two  papers,  to-wit:  the 
affidavit  and  the  sheriff's  deed  were  objected  to  by  plaintiff's 
counsel,  on  the  ground  that  thej  were  void  and  convey^  ^o 
title  or  interest  to  the  defendants.  The  objection  was  sustained 
bj  the  Court,  and  the  defendants  excepted. 

The  defendants  then  amended  their  pleadings  by  adding  the 
second  special  plea  and  again  offered  in  evidence  said  affidavit 
and  sheriff's  deed  for  the  purpose  of  showing  that  they  stood 
in  the  shoes  of  Alexander  &  Broomhead,  as  to  the  balance 
not  paid  to  the  latter  by  Thomas  B.  Archer  for  the  building, 
and,  also,  as  to  the  residue  of  the  value  of  the  improvements, 
that  the  defendants  should,  on  principles  of  equity,  be  allowed 
a  decree  therefor,  before  being  dispossessed,  and  that  upon  like 
principles,  they  were  not  liable  for  rent,  except  in  proportion  to 
their  interest  as  compared  with  the  plaintiff's  interest  To 
sustain  this  view  of  the  case,  the  evidence  was  admitted  by 
the  Court 

A.  B.  Culberson  testified  that  he,  for  defendants,  paid  the 
money  to  the  sheriff,  as  recited  in  the  sheriff's  deed. 

The  Court  charged  the  jury,  in  aooordanoe  with  the  rulings 
made  in  the  progress  of  the  cause,  in  &vor  of  the  legal  rights 
of  the  plaintiff,  to  recover  the  premises  and  rent,  but  not  so 
as  to  be  subject  to  any  exception  for  the  expression  or  intima- 
tion of  an  opinion  as  to  what  had  been  proved.  In  regard 
to  the  equitable  defense  set  up,  he  simply  charged  that  if  the 
plaintiff,  by  any  act  of  hers,  influenced  the  defendants  to  make 
the  purchase  at  sheriff's  sale,  she  would  be  liable  to  them  for 
the  money  she  may  have  induced  them  to  pay  out,  and  they 
might  recover  in  this  case  and  have  a  lien  on  the  lot  declared 
in  the  verdict  for  it;  that  the  jury  might  render  such  verdict 
as  would  do  equity  between  the  parties.  To  which  chai^  the 
defendants  excepted,  as  erroneous  generally,  and  apecificaUy  in 
that  it  did  not  submit  for  the  consideration  of  the  jury  thor 
legal  rights  under  the  evidence. 

The  verdict  was  in  fiivor  of  the  plaintiff  for  the  premises 
and  $780  00  mesne  profits. 
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Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

When  this  case  was  called,  a  motion  was  made  to  dismiss 
the  writ  of  error,  upon  the  ground  that  the  case  rocited  in  the 
body  of  the  bill  of  exceptions  was  different  from  that  stated 
in  the  record  which  purported  to  belong  to  it ;  that  if  the 
Court  proceeded  to  try  the  case  stated  in  the  bill  of  excep- 
tions, there  was  no  record ;  that  if  the  case  set  forth  in  the 
record  was  taken  under  consideration,  thero  was  no  bill  of 
exceptions. 

The  &cts  upon  which  this  motion  was  based  were  as  fol- 
lows: 

The  bill  of  exceptions  stated  that  ''there  came  on  to  be 
tried,^'  etc.,  ''the  ejectment  suit  of  Eliza  A.  Archer  against 
Wooten  &  Taylor,  former  partners  in  the  liveiy  stable  busi- 
ness, for  a  city  lot,'^  etc.  The  certificate  to  the  bill  of  excep- 
tions by  the  clerk,  states  the  case  as  that  of  "John  Doe  (on  the 
demise  of  Eliza  Aroher,)  t».  Richard  Roe,  Joseph  W.  Wooten, 
Clinton  Taylor  and  Thomas  Sharp.''  The  record  throughout, 
including  clerk's  certificate,  shows  the  case  to  be  as  stated  in 
the  certificate  to  the  bill  of  exceptions. 

Counsel  for  plaintifis  in  error  moved  to  amend  the  bill  of 
exceptions  by  the  record.  The  amendment  was  allowed,  and 
the  motion  to  dismiss  was  withdrawn. 

fi.  H.  Clabk  ;  A.  B.  Culbebson,  for  plaintifEs  in  error. 

Li.  E.  Bleckley,  for  defendant. 

Tbippe,  Judge. 

1.  In  the  case  of  The  Savarmah  and  Charleston  Railroad 

Ckyfnpomy  Km.  Danid  (Mlahany  decided  at  the  present  term,  it 

Tras  beld,  that  the  Act  of  1869  only  gives  a  summary  remedy 

for  the  enforcement  of  mechanics'  and  laborers'  liens  upon  the- 

property  of  their  employers,  when  the  debt  is  due  for  the 

labor  actually  performed  by  them,  and  the  materials  iurnished 

by  them,  with  which  and  upon  which  the  labor  has  been  per- 

Vol.  xux.  25. 
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formed.  The  lien  is  given  and  the  summary  remedy  allowed, 
to  secure  the  debt  due  to  the  laborer  or  mechanic  for  his  own 
labor  and  materials  furnished  by  him,  in  the  performance  of 
the  labor  for  which  the  debt  is  due.  The  Act  of  1869  pro- 
vides that  ^'such  liens  may  be  enforced  in  the  manner  pre- 
scribed in  the  1969th  section  of  Irwin's  Revised  Code,  upon 
the  subject  of  enforcing  liens  against  steamboats.''  That  sec- 
tion says  that  the  person  prosecuting  such  lien  must  make  an 
affidavit  '^  showing  all  the  fitcts  necessary  to  constitute  a  lien 
under  this  Code."  The  Act  of  September  16th,  1870,  entided 
^'An  Act  to  alter  and  amend  an  Act  for  the  enforcem^t  of 
liens,"  etc.,  uses  the  same  expression,  and  requires  the  affida- 
vit to  ^'show  all  the  facts  necessary  to  constitute  a  lien,"  etc 
According  to  these  provisions,  the  proceedings  for  the  en- 
forcement of  the  lien  claimed  in  this  case,  did  not  show  aU 
the  facts  necessary  to  constitute  a  lien,  and  could  not,  there- 
fore, be  the  foundation  for  issuing  a  valid  process  for  the  sale 
of  property  under  it.  Where  such  extraordinary  and  sum- 
mary process  is  given,  the  statute  granting  it  should  be  strictly 
complied  with.  The  proceedings  should  show  that  the  chum 
is  for  the  labor  of  the  mechanic  himself,  or  for  materials  for- 
nished  by  him,  as  held  in  the  case  referred  to. 

2.  But  the  defendants  set  up  in  their  plea  and  evidence, 
that  as  Mrs.  Archer  was  in  default,  in  not  giving  notice  of 
her  title,  the  builders  would  in  equity  have  a  lien  on  ihe 
house  for  the  unpaid  portion  of  their  claim,  and  that  the  pur- 
chasers at  sheriff's  sale  should  be  subrogated  to  their  rights. 
To  have  accomplished  this,  it  was  necessary  that  Thomas 
Archer  should  have  been  made  a  party.  He  was  interested 
in  the  issue.  The  amount  of  his  debt  was  to  be  ascertained, 
and  to  that  extent,  at  least,  he  had  an  interest  He  had  ako 
a  remainder  interest  in  the  property  afler  the  termination  of 
his  mother's  life  interest.  There  was  no  l^al  evidence  of 
this  debt  before  the  Court.  If  the  proceedings  to  enforce  the 
allied  lien  were  insufficient  for  the  purpose  for  which  they 
were  instituted,  they  were  not  competent  evidence  to  establish 
the  debt.    So  that  granting  the  equity  claimed  could  have 
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been  enforced  with  proper  proof  and  proper  parties^  there 
were  not  before  the  Court  the  evidence  and  the  parties  neoes- 
Bary  to  authorize  the  recovery  asked  for  by  the  defendants. 
Judgment  affirmed. 


Joseph  W.  Htjff,  plaintiff  in  error,  vs.  Andrew  J,  Odom, 

defendant  in  error. 

1.  Title  to  personal  property  by  capture  on  land  during  a  war,  can  only 
be  set  up  by  the  organized  and  recognized  parties  to  the  war,  or  by 
those  acquiring  title  from  them,  according  to  the  orders  and  regulations 
prescribed  by  the  governments  and  their  military  authorities. 

2.  An  immaterial  error  is  no  ground  of  new  trial. 

War.  Capture.  Title.  Confederate  States,  New  trial. 
Before  Judge  Johnson.  Muscogee  Superior  Court.  October 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decbion. 

Joseph  F.  Pou,  for  plaintiff  in  error. 

James  M.  Eussell,  for  defendant. 

Wakneb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  gainst  the 
defendant  to  recover  the  possession  of  a  mule,  or  the  value 
thereof,  which  the  defendant  had  in  his  possession,  under  a 
lx)SS€ssory  warrant  sued  out  against  the  plaintiff  therefor. 
The  plaintiff  proved  that  he  purchased  the  mule  from  one 
Baugh,  in  Columbus,  in  February,  1871,  for  which  he  paid 
§165  00.    The  defendant  proved  the  possession  and  owner- 
ship of  the  mule  in  April,  1865;  that  the  mule  disappeared 
from  his  possession,  and  never  saw  it  until  he  found  it  in  the 
f>ossession  of  the  plaintiff  in  February,  1871.     It  was  further 
ifhawn  by  the  defendant  that  the  mule  was  taken  from  his  pos- 
session in  April,  1865,  by  some  men  dressed  as  Federal  sol- 
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dierSy  who  took  it  to  Macon  and  put  it  np  with  others,  and 
was  then  sent  off  to  Atlanta  and  there  sold  at  private  sale  fw 
$160  00.  There  were  no  officers  with  the  men  who  took  &e 
mole  from  defendant's  possession — ^were  all  privates.  The 
Court  charged  the  jury,  that  if  thej  believed  the  mule  in 
coDtroversy  to  be  the  same  one  taken  from  the  defendant  bv 
Federal  soldiers  in  April,  1865,  the  title  of  defendant  was  not 
divested,  nnless  the  same  was  condenmed  by  a  Court  of  com- 
petent jurisdiction,  and  that  the  plaintiff  acquired  no  title  bv 
his  purchase  from  Baugh,  unless  the  same  appeared;  to  which 
charge  the  plaintiff  excepted. 

1.  Although  the  charge  c^  the  Court  may  have  been  correct 
as  to  the  capture  of  property  on  the  high  seas  by  the  maritime 
power  of  the  Federal  government,  we  do  not  think  it  ¥ra&  ap- 
plicable to  the  capture  of  personal  property  on  land  by  that 
government,  but  the  personal  property  captured  on  land  by 
the  r^ular  organized  authority  of  the  Federal  government 
should  be  disposed  of  according  to  the  orders  and  regulations 
prescribed  by  the  government  and  its  military  authorities,  for 
that  purpose.     In  this  case,  the  plaintiff  does  not  pretend  to 
derive  his  title  to  the  mule  from  either  the  civil  or  military 
authorities  c^  the  Federal  government,  or  frtxn  any  one  claim- 
ing title  therefrtcMn^  if,  indeed,  the  mule  had  been  lawfully  cap- 
tured by  the  military  authority  of  that  govamment,  whidi  it 
had  not,  according  to  the  evidence  in  the  record.     In  WorOiy 
rs,  Kinamon,  44  Georgia  Reports,  297,  this  Court  held  that 
title  by  capture,  during  a  war,  can  cmly  be  set  op  by  the  organ- 
ized and  recognized  parties  to  the  war,  or  by  those  claiming 
and  acquiring  title  from  said  organized  and  recognized  parties. 

2.  Although  the  Court  may  have  erred  in  charging  the 
jury  that  condemnation  of  the  mule  by  a  Court  of  coDapetait 
jurisdiction  was  necessary  to  divest  the  title  of  the  defendant, 
still,  the  verdict  was  right,  under  the  law  and  &cts  of  the 
case,  and  we  will  not  disturb  it 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Gaza  WAY  L.  Milledge,  plaintiff  in  error,  vs.  Jane  Beyan, 

defendant  in  error. 

!•  A  trust  deed  gave  power  to  tbe  trustees  to  mortgage  or  sell  land  to 
pay  a  debt  of  the  grantor,  and  to  raise  a  specified  amount  to  be  paid 
to  tbe  grantor,  or  to  G.  M.,  as  eitber  migbt  order.  Tbe  income  from 
tbe  balance  of  tbe  trust  property  was  to  be  paid  to  tbe  grantor,  or  to 
said  0.  M.  Tbe  corpus  was  to  be  conveyed  by  tbe  trustees  to  sucb  per- 
sons as  tbe  grantor  migbt,  during  life  or  by  will,  appoint.  If  tbe  grantor 
died  intestate,  tben  to  bold  for  G.  M.  and  ber  cbildren  tben  living,  free 
from  tbe  debts  or  control  of  tbe  busband  of  G.  M.  The  grantor  died 
intestate,  and  without  executing  tbe  power  of  appointment.  G.  M.  and 
ber  four  cbildren  survived  : 

ffeld,  That  at  tbe  death  of  tbe  grantor  the  cbildren  of  G.  M.  took  a  present 
interest  in  four-fiflbs  of  the  property,  the  trust  as  to  which  interest  was 
determined,  and  tbe  legal  estate  therein  vested  in  the  children. 

2.  In  such  a  case,  a  Judge  of  the  Superior  Gourt  did  not  have  power,  on 
tbe  resignation  of  tbe  trustees,  afler  tbe  death  of  tbe  grantor,  to  ap- 
point a  successor  in  the  trust  for  the  children,  and  on  a  bill  filed  by 
the  prochein  ami  of  tbe  mother  and  children,  in  their  name  and  by  her 
consent,  to  grant  an  order  in  Ghambers,  authorizing  tbe  trustees  to 
mortgage  the  whole  estate,  either  to  pay  a  debt  or  to  raise  money  to 
educate  tbe  children. 

Trusts.  Equity.  Proehein  ami.  Before  Judge  Schley, 
Chatham  Superior  Court.    January  Term,  1873. 

Grazaway  L.  Milledge  brought  ejectment  against  Jane  Bryan 
to  recover  an  undivided  fifth  of  certain  lands  situated  in  Chat- 
ham county. 

The  defendant  pleaded,  Ist.  Not  guilty.  2d.  That  the 
suit^  though  having  for  its  object  the  enforcement  of  rights 
which  accrued  prior  to  June  1st,  1665,  was  not  brought  until 
after  January  1st,  1870. 

The  following  is  an  abstract  of  the  evidence  for  the  plaintiff: 
1st.  A  trust  deed  from  Mary  Milledge  to  John  W.  Ander- 
son,  Francis  S.  Bartow,  and  Charles  A.  L.  Lamar,  dated 
February  16,  1863,  whereby  she  conveyed  to  them  certain 
lands  in  Chatham  county,  of  which  the  land  in  question  is  a 
peurt,  to  have  and  to  hold  the  same,  with  the  appurtenances, 
etc.,  unto  them  and  their  successors  in  the  trust,  their  heirs 
and.  assigns  forever,  upon  the  following  trusts,  viz.: 
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"In  trusty  to  grant  J  bargain,  sell,  lease,  mortgage,  or  other- 
wise dispose  of  said  lots,  in  whole  or  in  part,  and  in  such 
manner,  or  upon  such  terms  as  to  the  said  parties  of  the  second 
part  may  seem  meet  and  proper,  and  to  apply  or  hold  the 
money  thus  realized  in  manner  following,  to-wit :  first,  to  the 
payment  and  discharge  of  a  mortage  upon  said  lots  from  said 
Mary  Milledge  to  said  John  W.  Anderson,  dated  the  8th  day 
of  January,  1853,  to  secure  the  payment  of  a  note  of  $4,500  00, 
bearing  the  same  date  with  said  mortgage,  and  due  sixty  days 
after  date,  and  then  to  pay  the  sum  of  $3,000  00  to  the  said 
Mary  Milledge,  or  to  the  written  order  and  receipt  of  Catha- 
rine Milledge,  the  wife  of  John  Milledge,  jr.,  of  said  county 
of  Richmond,  or  to  such  other  person  or  persons  as  they,  or 
either  of  them,  may  in  writing  direct,  and  to  inv^t  the  residue 
of  said  money  in  such  stocks  or  other  securities,  or  in  such 
real  or  personal  estate,  paying  at  least  a  semi-annual  income, 
as  to  the  said  parties  of  the  second  part  may  seem  most  suita- 
ble, and  to  pay  the  income  arising  from  said  installments, 
when  made,  and  also  of  such  portion  of  the  property  herein 
originally  conveyed  as  shall  remain  unsold,  to  and  upon  the 
Avritten  order  of  the  said  Mary  Milledge,  the  party  of  the  first 
part,  or  upon  the  written  order  and  receipt  of  Catharine  Mil- 
ledge, the  wife  of  said  John  Milledge,  jr.;  the  money  thus  paid 
to  the  said  Catharine  Milledge,  wife  of  said  John,  to  be  made 
over  to  her  sole  and  separate  use,  and  not  in  any  wise  subjeot 
to  the  debts,  contracts,  or  control,  of  her  said  husband,  and 
upon  the  further  trust  that  the  said  parties  of  the  second  part 
shall  and  will  hold  the  principal  money  arising  from  the  sale 
and  lease  of  said  lots,  after  the  payment  of  said  sum  of  $7,500, 
as  aforesaid,  and  such  of  said  real  estate  hereby  conveyed  and 
renmining  unsold,  to  and  for  the  use  and  benefit  of  the  said 
party  of  the  first  part,  and  to  convey  the  same  to  such  person 
or  persons  as  the  said  party  of  the  first  part  may  during  her 
lifetime  appoint,  or  whom  she  may  designate  in  her  last  will 
and  testament,  and  upon  such  conditions  as  may  be  therein 
declared ;  and  in  case  the  said  party  of  the  first  part  should 
die  intestate,  then  to  hold  the  same  for  the  said  Catharine  Mil- 
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ledge,  wife  of  said  John,  and  for  the  children  of  the  said  John 
and  his  said  wife,  living  at  the  time  of  the  death  of  said  party 
of  the  first  part,  free  from  all  control  or  liability  on  account  of 
the  debts  or  contracts  of  said  John  Milledge.  And  it  is  hereby 
expressly  declared  that  the  said  parties  hereto  of  the  second 
part,  or  any  further  trustees  hereof,  shall  not  be  held  respon- 
sible for  the  acts  of  each  other,  but  that  they  shall  be  severally 
accountable  to  the  parties  in  interest  for  such  sums  of  money 
as  may  have  been  received  by  each  individually.  And  it  is 
further  declared  and  agreed  that  if  all  or  either  of  the  trustees 
hereby  appointed  shall  die  or  resign  the  trusts  hereby  created, 
that  the  place  of  the  trustees  resigning  or  dying  may  be  sup- 
plied by  such  person  or  persons  as  the  said  Mary  Milledge 
may,  in  writing,  nominate ;  and  the  person  or  persons  thus 
nominated  and  accepting  the  trust  shall  have  all  the  powers 
and  authorities  which  he  or  they  would  have  had,  were  they 
the  original  trustees  herein.'' 

2d.  Depositions  of  Catharine  H.  Milledge.  ''  I  know  of  the 
trust  deed.  I  am  the  Catharine  Milledge  therein  mentioned 
as  the  wife  of  John  Milledge,  jr.  Mary  Milledge  and  my 
husband  were  cousins,  and  I  knew  her  well,  of  course.  She 
died  September  28, 1856.  My  husband  died  May  13,  1872. 
We  had  four  children  living  at  the  time  of  Mary  Milledge's 
death,  viz.:  John,  Kate,  Bichard,  and  6.  L.  Milledge.  The 
last  named  is  the  plaintiff  in  this  suit  They  are  all  now  liv- 
ing. Grazaway  L.  is  the  youngest  He  was  bom  May  30, 
1849.  My  husband  was  a  citizen  of  Richmond  county  during 
the  years  1857  and  1858.  I  knew  John  C.  Snead.  He  was 
no  relation  or  connection  of  ours,  but  was  once  a  law  partner 
of  my  husband.    I  think  he  resided  in  Augusta  in  1857." 

On  the  cross-examination,  the  witness  said :  '^  I  knew  the 
said  Anderson,  Bartow,  and  Lamar.  I  believe  they  are  now 
dead.    They  resided  in  Savannah." 

3d.  The  defendant  then  admitted  that  the  land  sued  for 
wa9  a  part  of  the  land  included  in  the  above  trust  deed,  and 
that  the  defendant  was  in  possession  at  the  time  the  suit  was 
brought 
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1st.  Petition  of  the  above  named  And^scHi,  Bartow,  and 
Lamar,  and  others,  for  the  appointment  o£  John  Milledge  to 
be  trustee  nnder  said  deed,  in  tiieir  stead,  and  atder  thereon, 
as  follows : 

^  Chatham  Superior  Court,  May  Term,  1857. 

l**In  Chatham  Superior  Court,  ex  parte  John  W,  Anderson  it  ek 

" GEORGIA— Chatham  county: 

^*  To  the  Honorable  the  Jndge  of  the  Superior  Court  of 
said  Chatham  county,  having  jurisdiction  in  equity : 

^  The  petition  of  John  W.  Anderson,  Francis  S.  Bartow, 
Charles  A.  L«  Lamar,  John  Milledge  and  Catharine,  his  wife, 
respectfully  showeth,  that  on  the  16th  day  of  February,  in  the 
year  1853,  Maiy  Milledge,  of  the  county  of  Bidimond  and 
State  of  Georgia,  in  and  by  a  certain  indenture  conveyed  to 
your  petitioners,  John  W.  Anderscm,  Francis  S.  Bartow  and 
Charles  A.  L.  Lamar,  certain  real  estate  situate  in  the  said 
county  of  Chatham,  to  be  by  them  held  in  trust  for  your  peti- 
tioner, Catharine  Milledge,  wife  of  said  John  Milledge,  and 
her  children,  free  from  the  debts  or  obligations  of  said  John 
Milledge;  and  your  petitioners  further  show  that  the  said 
John  W.  Anderson,  Francis  S.  Bartow  and  Charles  A  L. 
Lamar  assumed  the  trusteeship  cast  upon  them  in  and  by  said 
deed,  and  have  borne  the  duties  of  the  same  up  to  the  present 
time;  that  in  and  by  one  of  the  clauses  of  the  said  trust  deed, 
it  is  declared,  'that  if  all  or  either  of  the  trustees  hereby  ap- 
pointed shall  die  or  resign  the  trusts  hereby  created,  that  the 
place  of  the  trustee  resigning  or  dying  may  be  supplied  by 
such  person  or  persons  as  the  said  Mary  Milledge  may,  in 
writing,  nominate;'  and  your  petitioners  further  show  that  the 
said  John  W.  Anderson,  Francis  S.  Bartow  and  Charles  A. 
L.  Lamar,  trustees  as  aforesaid,  are  desirous  of  resigning,  and 
do  hereby  resign,  their  said  trusteeship,  and  beg  to  be  dis- 
charged from  the  same ;  and  that  your  petitioner,  Catharine 
Milledge,  is  willing  they  should  do  so,  and  hereby  consents 
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thereto^  and  is  further  desirous  that  her  husband,  the  said 
John  Milledge,  should  be,  by  this  honorable  Court,  appointed 
trustee,  under  the  said  deed,  in  their  place  and  stead ;  and  your 
petitioner,  John  Milledge,  hereby  consents  to  accept  the  said 
trusteeship,  and  to  discharge  the  duties  of  the  same;  and  your 
petitioners  show  here  to  your  Honor  that,  in  consequence  of 
the  aforesaid  resignation  by  the  said  trustees,  the  said  trust 
estate  is  unrepresented,  and  your  petitioners  bring  here  and 
show  to  your  Honor  the  said  original  trust  deed  fix>m  the  said 
Mary  Milledge;  and  your  petitioners  will  ever  pray,  etc. 
(Signed)  "Catharine  G,  Milledge, 

"John  Milledge, 
"C.  A.  L.  Lamab, 
"Fbancis  S.  Bartow, 
"John  W.  Anderson, 
"  by  his  solicitor,  John  M.  B.  Lovell." 

'^/n  Chatham  Superior  Court,  ex  parte  John  W,  Anderson  et  dl* 
"On  reading  and  filing  the  petition  in  the  above  case,  it  is 
ordered,  adjudged  and  decreed,  that  the  said  John  W,  Ander- 
son, Francis  S.  Bartow  and  Charles  A.  L.  Lamar  be  and  they 
are  hereby  discharged  from  their  trusteeship,  as  is  prayed  for 
in  the  aforesaid  petition,  and  that  the  said  John  Milledge  be 
and  is  hereby  appointed  trustee,  under  the  said  trust  deed,  in 
their  place  and  stead. 

(Signed)  "W-  B.  Fleming,  J,  E.  D.  Ga. 

"Dated  Savannah,  June  17th,  1857." 

2d.  An  amicable  bill,  filed  in  the  names  of  Catharine  Mil- 
ledge, wife  of  John  Milledge,  by  John  C.  Snead,  as  her  next 
friend,  and  John  Milledge,  Catharine  Milledge,  Richard  H. 
Milledge  and  Gazaway  L.  Milledge,  infants  under  twenty-one, 
by  the  said  Snead,  as  their  next  friend,  against  John  Milledge, 
trustee,  etc.,  with  the  answer  and  decree.  The  bill  stated  the 
trust  deed  already  in  evidence;  that  Mary  Milledge  was  dead, 
intestate,  and  without  having  appointed  any  one  to  take  a  con- 
veyance of  the  property,  as  provided  by  the  deed ;  that  the 
minor  complainants  were  the  only  children  of  the  oomplainant. 
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Catharine,  and  her  husband,  John  Milledge,  living  at  the 
death  of  the  said  Mary;  that  the  trustees  had  sold  some  of 
the  property  and  paid  the  mortgage  to  Anderson  and  the 
$3,000  00  mentioned  in  the  deed,  but  had  made  no  further 
sales ;  that  they  had  afterwards  resigned  the  trust,  and  John 
Milledge,  the  husband  of  the  complainant,  Catharine,  had 
been  appointed  in  their  stead  by  the  order  of  the  Court;  that 
there  was  due  on  the  property  $1,000  00  to  Lamar,  and 
$600  00  to  One  Wylly,  for  which  he  had  a  lien,  left  unpad 
by  the  resigned  trustees ;  that  it  was  necessary  to  provide  for 
the  education  of  the  two  eldest  children,  but  they  were  with- 
out means  to  procure  it,  unless  means  could  be  raised  by  a 
mori^ge  of  the  unsold  property  remaining  in  the  hands  of 
John  Milledge,  the  trustee;  that  the  deed  gave  power  to  the 
trustees  and  their  successors  to  sell  and  mortgage  the  property 
or  any  part  of  it,  and  that  the  complainants  had  applied  to 
John  Milledge,  as  successor  in  the  trust,  to  mortgage  the  prop- 
erty to  raise  $4,100  00  to  pay  off  the  above  mentioned  incum- 
brances, and  to  educate  the  complainants,  but  that  John  Mil- 
ledge refused  to  do  so,  for  want  of  authority,  etc. ;  that  all 
parties  in  interest  were  represented  and  consenting,  and  there 
was  no  question  of  fact  in  dispute.     The  bill  then  prayed  for 
a  decree  to  require  Milledge,  as  trustee,  to  raise  $4,100  00  by 
the  proposed  mortgage,  etc.    Appended  to  the  bill  was  this 
authority  to  the  solicitors : 

"  We  authorize  Messrs.  Lloyd  &  Owens  to  file  this  bill,  and 
use  our  names  as  complainants  and  prochein  ami, 

(Signed)  "John  C.  Snead, 

For  Mrs.  Catharine  Milledge,  and  the  infants,  complainants, 
John,  Catharine,  Richard  H.  and  Oazaway  L.,  named  in  the 
foregoing  bill.  (Signed) 

"June  20, 1857."  "Catharine  Milledqe. 

John  Milledge,  the  defendant,  acknowledged  service  Jane 
20,  1857,  and  on  the  same  day,  before  a  Notary  of  Chatham 
county,  swore  to  his  answer,  which  admitted  the  fiicts  stated 
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in  the  bill^  and  was  filed  Jane  22,  1857  On  the  same  day 
the  answer  was  filed,  the  decree  was  rendered,  reciting  that 
"  this,  cause  came  on  to  be  heard  before  me  at  Chambers  upon 
bill,  answer  and  exhibits,  all  parties  in  interest  being  repre- 
sented and  consenting,  and  no  question  of  fact  being  in  dis- 
pute,'' and  proceeding  to  give  the  authority  to  mortgage  prayed 
for. 

3d.  A  mortgage  given  by  John  Milledge,  as  trustee,  in  pur- 
suance of  the  above  decree,  to  Joseph  Burke,  dated  June  22, 
1857,  including  the  land  sued  for. 

4th.  The  record  of  foreclosure  proceedings  upon  said  mort- 
gage.   Kule  absolute  rendered  in  May,  1858. 

5th.  The  execution  in  pursuance  of  the  foreclosure,  with 
the  sherifi^'s  entries  of  the  levy  and  sale. 

6th.  The  deed  fi^m  Waring  Russell,  sheriflF,  etc.,  in  pursu- 
ance of  the  sale,  to  Joseph  Bryan,  dated  March  4,  1859,  and 
including  the  land  sued  for. 

7th.  The  will  of  the  said  Joseph  Bryan,  dated  August  5, 
1859,  whereby  he  gave  all  his  property  to  his  wife,  Jane,  the 
defendant  in  this  suit. 

It  was  admitted  by  the  plaintiff  that  at  the  time  of  the 
sheriff's  sale  to  Bryan,  Milledge  was  exercising  authority  and 
ownership  over  the  land  as  trustee;  and  by  the  defendant, 
that  at  the  time  of  the  filing  of  the  amicable  bill,  all  the  par- 
ties to  it  resided  in  Richmond  county. 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  upon  the  following  grounds, 
to- wit : 

1st.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  trust  created  by  the  trust  deed  from  Mary 
Milledge  to  John  W.  Anderson  and  others,  became  executed 
upon  the  death  of  Mary  Milledge;  and  that  the  said  plaintiff 
then  became  the  absolute  owner,  at  law  as  well  as  in  equity, 
of  an  undivided  fifth  of  the  property,  the  office  of  the  trustee 
then  ceasing  as  to  him. 

2d.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  order  appointing  John  Milledge  trustee 
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under  the  said  trust  deed  did  not  make  him  trostee  for  the 
plaintiff. 

3d.  Because  the  Court  did  not  charge,  as  requested  by  tbe 
plaintiff,  that  the  said  order  was  void  as  to  him,  because  he 
was  not  a  partj  to  the  petition  on  which  it  was  granted. 

4th.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  said  order  was  void  as  to  him,  becaose  be 
did  not  consent  thereto,  he  being  then  an  infant  and  incapable 
of  such  consent. 

5th.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  said  order  was  void,  because  all  parties  in 
interest  were  not  represented  and  consenting,  the  Court  being 
without  jurisdiction,  even  in  term  time,  to  make  such  an 
order  in  an  ex  parte  proceeding,  except  where  all  parties  in 
interest  were  represented  and  consenting,  and  there  was  no 
question  of  fiict  in  dispute. 

6th.  Because  the  Court  did  not  chai^,  as  requested  by  the 
plaintiff,  that  the  said  order  was  fundamental  to  the  decree 
afterwards  granted ;  and  the  order  being  void,  the  decree  was 
also  void,  at  least  as  to  the  said  plaintiff. 

7th.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  decree  granted  at  Chambers  was  void,  be- 
cause the  Judge,  at  Chambers,  had  no  authority  to  grant  such 
a  decree,  except  with  the  consent  of  all  parties  in  interest;  it 
being  apparent  on  the  face  of  the  bill  that  the  plaintiff  was 
an  infimt,  and  was  not  consenting  because  he  could  not  con- 
sent. 

8th.  Because  the  Court  did  not  charge,  as  requested  by  the 
plaintiff,  that  the  decree  was  void,  because  the  Judge,  at 
Chambers,  had  no  authority  to  order  a  sale  or  mortgage  of 
trust  property  for  any  purpose  not  involving  the  preservation 
or  reinvestment  of  the  trust  fund. 

9th.  Because  the  Court  charged  substantially  to  the  con- 
trary of  each  of  the  above  propositions. 

The  motion  was  overruled,  and  a  new  trial  refused.  To 
this  decision  the  defendant  excepted  upon  each  of  the  grounds 
aforesaid. 
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Jackson,  Lawton  &  Bassikger  ;  B.  H.  Hill  &  Sox ; 
Chables  N.  West,  for  plaintiflfe  in  error,  submitted  the  fol- 
lowing brief: 

1st.  Under  the  trust  deed,  Mrs.  Catharine  Milledge  and 
her  four  children,  who  were  living  at  the  time  of  Mary  Mil- 
ledge's  death  (of  whom  the  plaintiff  was  one)  were  tenants  in 
common  of  the  property  then  remaining :  29  Gra.,  403 ;  43 
Ibid,y  327.  And  the  trust  became  at  that  time  executed : 
7  Ga.,  517 ;  23  Ibid.,  484 ;  32  Ibid.,  264. 

2d.  Before  entering  upon  a  discussion  of  the  validity  of  the 
proceedings  by  means  of  which  the  plaintiff^s  lessor  was  de- 
prived of  his  property,  the  attention  of  the  Court  is  asked  to 
the  haste  with  which  they  were  conducted  and  some  of  the 
circumstances  disclosed  by  the  proceedings  themselves.  These 
indicate  a  d^ree  of  indifference  and  carelessness  on  the  part 
of  those  who  assumed  to  represent  the  minors  interested,  which, 
if  not  equivalent  to  fraud,  demand  of  the  Court  the  closest 
scrutiny  into  all  that  was  done. 

3d.  The  effect  of  the  order  appointing  John  Milledge  trus- 
tee was  not  to  make  him  trustee  for  the  plaintiff's  lessor :  43 
Ga.,  327. 

4th.  The  order  was  void  as  to  the  plaintiff,  because  he  was 
not  a  party  to  the  petition  or  represented  therein :  25  Gra., 
558  ;  27  Ibid.,  560 ;  30  Ibid.,  696 ;  1  Bailey's  Equity  Re- 
ports,  395;  Hill  on  Trustees,  195.  And  the  Court  had  no 
jurisdiction  to  make  such  an  order  in  an  ex  parte  proceeding, 
unless  all  parties  in  interest  were  represented  and  consenting: 
3  Dan.  Ch.  Pr.,  1801,  2076,  2094;  R.  M.  Charlton,  109;  15 
Ga.,  319 ;  Hill  on  Trustees,  194.  See,  also.  Hill  V8,  Printup, 
decided  in  this  Court,  during  its  term  commencing  in  Jan- 
uary, 1873. 

5th.  If  this  order  was  void,  the  subsequent  decree,  which 
was  in  iact  based  upon  it,  must  have  been  void  also.  For 
though  persons  sui  juris,  not  bound  by  such  an  order,  might 
possibly  be  held  to  accept  the  appointment  as  valid  by  filing 
a  bill  in  pursuance  of  it,  no  such  adoption  or  ratification  can 
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be  predicted  of  a  minor^  or  result  from  the  use  of  his  oame 
by  a  prochein  amu 

6th.  Bat  there  are  objections  to  the  decree  at  ChambeTS^ 
irrespective  of  the  invalidity  of  the  order.  The  authority  of 
the  Chancellor  to  make  it,  if  he  had  any,  is  to  be  sought  in 
the  Act  of  1854 :  Acts  1853-4,  pam.,  59.  This  statute  gave 
authority  to  make  such  a  decree  only  ''where  all  parties  in 
interest  were  represented  and  consenting/'  etc.  And  it  was 
apparent  on  the  &ce  of  the  bill  that  four  of  the  parties  in  in- 
terest were  minois,  and  could  not  consent ;  4  Cranch  C.  C, 
499.  The  consent  required  by  the  statute  was  not  an  implied; 
presumed,  or  inferential  consent,  but  an  express  consent. 

7th.  The  decree  was  void,  because  granted  for  a  purpose 
not  within  the  statute,  which  gave  no  authority  to  order  a  sale 
or  mortgage  of  trust  property  in  Chambers,  except  fi>r  division 
or  reinvestment. 

8th.  In  support  of  the  last  two  positions  we  invoke  not 
only  the  rule  that  statutory  remedies  must  be  exactly  pursued, 
and  the  other  rule  that  a  statute  authorizing  proceedings  by 
which  a  party  may  be  deprived  of  his  property  must  be  strictly 
construed,  but  also  the  example  of  the  English  Court  of  Chan- 
cery when  acting  under  statutes  providing  special  proceedings : 
2  English  Law  and  Equity,  40;  11  Ibid.,  39-40 ;  13  Ibid., 
375;  19i6id.,  319;  1  Mylne  &  Keene,  677 ;  3  Dan.  Ch. 
Pr.,  2094. 

Thomas  E.  Lloyd  ;  Hartbidge  &  Ccosholm,  for  de- 
fendants, argued  as  follows : 

1st.  The  property  in  dispute  was  conveyed  by  Mary  Mil- 
ledge  to  Anderson,  Bartow  and  Lamar,  and  their  successors. 
All  the  powers  of  the  original  trustees  were  given  also  to  the 
successors. 

2d.  The  powers  in  that  deed  were  to  grants  bargain,  sell, 
lease,  mortgage,  or  otherwise  dispose  of  said  lots  in  whole  or 
in  part,  and  in  such  manner  or  upon  such  terms  as  the  said 
trustees  may  seem  meet  and  proper:  first,  to  pay  tnct*m- 
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brances;  second^  to  pay  $3,000  to  Catharine  Milledge;  and 
tiiirdy  to  reinvest 

3d.  And  these  powers  vested  in  John  Milledge  as  soon  as  he 
became  the  suocessor  of  Anderson,  Bartow  and  Lamar. 

4th.  Did  John  Milledge  become  such  successor  ? 

(a.)  On  the  17th  June,  1857,  Anderson,  Bartow  and  Lamar 
resigned;  they  could,  by  the  terms  of  the  deed,  do  this  act: 
Adams'  Eq.,  (marg.  p.)  38,  36 ;  Lewin  on  Trusts,  24  Law 
Lib.,  (marg.  p.)  465. 

(6.)  By  the  resignation,  the  estate  being  unrepresented,  was 
in  charge  of  Chancellor,  and  he  could  appoint  trustees  on  his 
own  motion:  Willard's  Eq.,  610;  Jeremy's  Eq.,  173,  (n-,) 
Adams'  Eq.,  (marg.  p.)  36  ;  6th  Paige,  46. 

(c.)  The  appointment  in  Georgia  could  be  made  on  petition : 
15th  Ga.    (See  order  and  petition,  June  17th,  1857.) 

6th.  As  a  conclusion  from  the  foregoing  propositions,  John 
Milledge  had  full  power  to  make  the  mortgage,  etc.,  and  the 
purchaser,  at  a  judicial  sale,  was  not  bound  to  look  to  the 
application  of  the  proceeds:  7th  John.  Chan.,  150;  1  Kelly, 
324 ;  Code,  sec.  2686. 

6th.  But  it  may  be  argued  that  John  Milledge  was  not  only 
improperly  appointed,  but  that  admitting  the  legality  of  the 
appointment,  the  trust  deed  conferred  no  power  to  mortgage 
the  property  for  educational  purposes.  If  such  objection  be 
tenable,  they  are  all  overcome  by  the  bill,  answer  and  decree 
of  22d  June,  1857. 

(a.)  The  plaintiff  in  this  case  was  a  complainant  in  that 
bill,  and  though  an  infant,  was  properly  represented  by  John 
C.  Sneed, prochein  ami:  McPherson  on  Infants,  41  Law  Lib., 
(marg.)  363 ;  Cooper's  Eq.,  27. 

(6.)  The  father  was  the  person  from  whom  he  was  demand- 
ing a  right  to  an  education,  and  could  not  act,  and  the  bill 
could  be  filed  by  any  one :  Ibid. 

(c.)  The  Court  does  not  appoint  the  prochein  ami  of  infant 
complainant:  Font.  Eq.,  474,  note;  Reeves'  Domestic  Rel., 
318 ;  Cooper's  Eq.,  27. 

(d)  The  Court  of  equity  has  never  scrupled  to  break  the 
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principal  for  education:  McPherson  on  InfitntB,  41  Law lib^ 
(marg.  p.)  253 ;  Font  Eq.,  473;  4th  John.  Chan.,  103. 

(6.)  In  this  bill,  answer  and  decree,  there  was  then  an  equi- 
table canse,  with  parties  properly  represaited,  and  the  decree 
based  on  the  same  is  good :  41  Law  Lib.,  (marg.)  386;  3  AtL, 
626;  2P.W.,519;  1  Atk.,  631 ;  26Ga.,547;  28choolife 
Lefroy,  677. 

7th.  If,  then,  the  plaintiff,  Grazaway  Milledge,  in  the  case  at 
bar,  was  a  complainant  properly  before  the  Court  in  the  said 
bill,  answer  and  decree  of  Jnne  22d,  1857,  all  the  admisBioDfl 
in  the  bill  are  evidence  against  him  now  and  also  estoppel : 
44  N.  Y.,  158;  12  Ga.,  52;  32  Ibid.,  565;  Code,  sections 
3731,  3734,  3700. 

(a.)  Those  admissions  are:  1st.  That  the  trust  estate  was  in 
debt  to  Wylly  and  Lamar,  in  the  nature  of  liens.  2d.  That 
it  was  necessaiy  to  raise  money  for  education.  3dl  That  John 
Milledge  was  the  tnutee:  See  bill  of  June,  22d,  1857. 

(6.)  If  John  Milledge  had  never  been  trustee  before,  thai  de- 
cree authorizing  him  to  act  in  this  particular  instance,  is  good 
against  complainant  and  all  acts  under  it. 

Tbippe,  Judge. 

1.  The  question  in  this  case  which  determines  it  and  settles 
the  other  issues  presented  is,  whether  the  chUdren  of  Mrs. 
Catharine  Milledge,  at  the  death  of  Mary  Milledge,  the  gran- 
tor, took  an  equitable  or  a  legal  estate  in  the  property  men- 
tioned in  the  deed.    Did  the  trust  continue  as  to  them,  or 
was  it  determined  ?    Or,  in  the  language  generally  used  in 
the  authorities,  was  the  trust  executed  at  the  death  of  the 
grantor?    If  the  trust  became  an  executed  or  determined 
trust  at  that  time,  as  to  the  children,  their  interest  or  rigbt, 
which  then  first  accrued,  or  rather  vested  in  them,  was  a 
l^al  interest,  and  constituted  in  them  a  l^al  estate,  sub- 
ject to  those  rules  of  law,  and  those  only,  which  govern 
legal  estates.    We  think  it  is  clear,  from  the  instrument  cre- 
ating the  estate,  that  on  the  death  of  Mary  Milledge,  intes- 
tate, and  without  having  exercised  her  power  of  appointmenty 
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the  children  were  let  into  an  immediate  right  to  a  share  of 
the  property,  and  that  the  exclusive  right  of  the  grantor, 
or  of  Catharine  Milledge,  to  have  the  income  paid  to  the 
order  of  either,  was  then  ended.  It  could  not,  of  course, 
have  been  paid  to  any  order  of  the  grantor  after  her  death, 
and  had  it  been  intended  that  Catharine  Milledge  should  con- 
tinue for  life  to  possess  that  right  solely  in  herself,  it  would 
have  been  so  expressed ;  or,  at  least,  a  contrary  provision  would 
not  have  been  immediately  added.  That  provision  is,  that 
after  the  contingency  of  intestacy  and  non-appointment  during 
life,  the  property  should  be  held  ''for  the  said  Catharine  Mil- 
ledge, wife  of  the  said  John,  and  for  the  children  of  the  said 
John  and  his  said  wife,  living  at  the  death  of  the  party  of  the 
first  part,"  the  grantor. 

In  Jcuskaon  vs.  OoggiUy  29  Oeorgiay  403,  property  was  given 
''to  Mary  Scott  and  her  children,  free  fix)m  the  disposition  of 
any  future  husband."  It  was  held  in  a  suit  by  one  of  the 
children  against  the  executors  of  the  will  and  the  mother,  that 
''the  mother  took  as  a  joint  tenant  with  her  children,"  and  a 
recovery  was  had  by  the  child  suing.  There  is  nothing  in  the 
terms  of  this  instrument,  or  in  any  rule  of  construction,  that 
suspends  the  interests  of  the  children  to  the  death  of  Cath- 
arine Milledge. 

Was  this  interest  of  the  children  a  legal  interest  or  estate? 
In  the  case  just  cited  it  was  recognized  as  a  legal  right  in  the 
children,  although  the  interest  in  the  mother  was  the  subject 
matter  of  a  tnist.    In  Jordan  vs,  Thomtofhy  7  Georgia^  617, 
the  bequest  was  to  a  trustee  for  the  use  of  the  mother  for  life, 
and  at  her  death,  to  the  use  of  her  children.    It  was  held  that 
at  the  death  of  the  mother,  the  children  were  the  absolute 
owners  of  the  property  and  could  recover  in  their  own  right. 
The  point  was  made  that  it  was  a  continuing  trust,  under  the 
terms  of  the  will.    But  it  was  adjudged  to  be  an  execuied 
truBt.     In  Pope  and  wife  vs.  IhuJceVy  23  Ge<yrgiaf  76,  the  de- 
cision was,  that  a  gift  to  a  fitther  in  trust  for  his  children  is 
not  an  executory,  but  an  executed  trust,  and  that  the  children 
ta<>k  a  vested  legal  interest,  and  were  entitled  to  recover  in 
Vol.  xux.  26. 
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their  own  right.  So  in  Bowman  V8.  Longy  26  Gkargiaj  142, 
where  the  bequest  was  to  a  trostee  for  the  use  of  an  infant 
grandson.  The  grandson  had  a  guardian^  and  it  was  held 
that  the  child  took  both  the  legal  and  equitable  estate,  and 
that  the  guardian  was  entitled  to  the  possession  of  the  eorptw, 
and  further,  that  ^^the  attempt  to  vest  the  title  in  a  trustee  was 
a  feilure."  Again,  in  Walker  vs.  WaisoUf  32  Creorgia^  264, 
the  conveyance  was  to  a  trustee  for  the  use  of  an  orphan 
minor,  who  had  a  guardian.  The  decision  was,  that  the  guar- 
dian was  entitled  to  the  possession  of  the  property  as  against 
the  trustee,  the  trust  being  eoseeiUed  and  the  possession  follow- 
ing the  use.  The  case  of  LoyUsa  vs.  Blaekshear  d  oL,  43 
Oeargia^  327,  is  more  like  the  one  under  consideration,  in  Uie 
terms  used  in  the  conveyance  specifying  the  beneficiaries,  etc. 
That  was  a  deed  conveying  certain  lands  to  the  husband  as 
trustee  fqr  his  wife  and  children.  It  was  held  that  the  mother 
and  her  children  then  in  life,  took  an  estate  as  tenants  in  com- 
mon, in  fee  simple,  and  that  the  children  were  entitled  to  a 
partition,  in  a  proceeding  in  their  own  right,  of  the  lands  thus 
conveyed. 

These  decisions,  which  are  in  accordance  with  all  the  au- 
thorities since  the  statute  of  uses,  fully  settle,  we  think,  that 
the  children  of  Mrs.  Catharine  Milledge  took,  at  the  death  of 
Mary  Milledge,  an  estate,  as  tenants  in  common  with  their 
mother,  in  the  property  remaining  at  the  grantor's  death,  and 
that  it  was  a  legal  estate  in  them,  unaffected  by  any  trust,  the 
trust,  except  as  to  their  mother's  interest,  being  determined  by 
the  death  of  the  grantor.  The  statute  of  uses  declares,  that 
'^when  any  person  shall  be  seized  of  lands  to  the  use,  confi- 
dence or  trust  of  another  person,"  that  person  shall  '^  stand 
and  be  seized  or  possessed  of  the  land,  of  and  in  like  estates 
as  they  have  in  the  use,  trust  or  confidence,  and  that  the  estate 
of  the  person  so  seized  to  uses  shall  be  declared  to  be  in  him 
or  them  that  have  the  use  in  such  quality,  manner,  form  and 
condition  as  they  had  before  in  the  use:"  2  Bi.  Ck>m.,  333. 

2.  The  deed  was  executed  by  Mary  Milledge,  and  the  orders 
were  passed  by  the  Judge,  in  Chambers,  several  years  before 
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the  Code  went  into  operation.     The  only  authority  that  could 
be  claimed  for  the  power  exercised  by  the  Judge  was  the  Act 
of  20th  February,  1854.     Prior  to  that  Act,  it  was  held,  in 
Arrington  vs.  Cherry^  10  Georgia,  429,  that  a  Judge,  at  Cham- 
bers, had  no  power  to  order  the  sale  of  trust  property;  that 
chancery  jurisdiction  was  conferred  upon  the  Superior  (hurts 
and  not  Ufx^n  the  Judges  thereof.     It  was  never  claimed  in* 
any  case  that  the  Judge,  at  Chambers,  had  power  to  order  the 
sale  of  the  l^al  estate  of  minors,  or  of  any  other  person. 
There  was  another  mode  specially  pointed  out  by  law  to  eifect 
the  sale  of  the  property  of  minor  children,  or  of  other  wards, 
fiuch  as  lunatics,  etc.     The  general  rule  was  by  an  application 
to  the  Court  of  Ordinary.     Whenever  jurisdiction  was  exer- 
cised by  a  Chancery  Court  for  that  purpose  before  the  Act  of 
1854,  it  was  upon  a  regular  proceeding  in  equity,  and  upon 
jspecial  cause  shown.    The  Act  of  1854,  giving  power  to  a 
Judge  in  Chambers  to  appoint  and  remove  trustees,  and  to 
order  the  sale  of  property  under  certain  conditions,  applied 
only  to  cases  of  trust  estates ;  such  estates  as  should  be  in  the 
hands  of  trustees,  and  perhaps  to  such  property  or  assets  as 
might  be  within  equity  jurisdiction  by  reason  of  some  pending 
litigation  in  her  Courts.      In  the  case  under  consideration, 
where  the  estate  in  the  children  of  Mrs.  Catharine  Milledge 
was  a  I^al  estate,  there  was  no  place  for  a  trustee  to  fill,  so  &r 
as  they  were  concerned — no  power  to  appoint  to  such  an  office, 
and  of  legal  necessity — no  authority  to  invest  such  a  person 
with  the  right  and  control  over  the  whole  property.     All  the 
proceedings  as  to  the  appointment  of  the  successor  to  the 
former  trustees  who  resigned,  and  as  to  the  order  empowering 
the  successor  to  incumber  by  mortgage  the  whole  property, 
w^ere  founded  on  the  assumption  that  the  trust  continued  for 
the  i?vhole,  the  children  as  well  as  the  mother.     This  not  being 
true,  to  the  extent  of  the  children's  interest,  such  proceedings 
irere  without  authority  of  law. 
Judgment  reversed. 
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Ekma  Bradley,  plaintiflF  in  error,  vs.  John  Johnsox,  ad- 
ministrator, defendant  in  error. 

1.  The  judgment  of  a  Court  of  concurrent  jurisdiction,  directly  ttpoa 
ike  pointj  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties,  upon  the  same  matter,  directly  in  question  in  another 

•  Court.  The  judgment  of  a  Court  of  exclusive  jurisdiction,  directlj 
upon  the  point,  is  in  like  manner  conclusive  upon  the  same  matter, 
between  the  same  parties,  coming  incidentally  in  question  in  another 
Court  for  a  different  purpose. 

2.  The  complainant  having  caoeated  the  application  of  the  defendant  for 
administration  upon  the  estate  of  his  intestate  upon  the  groand  that 
she  was  entitled  to  such  administration,  as  his  widow,  and  the  jury  in 
the  Superior  Court  having,  on  appeal,  found  a  verdict  on  this  issae  in 
favor  of  the  defendant,  and  a  judgment  having  been  rendered  accord- 
ingly, such  judgment  is  not  a  bar  to  a  bill  filed  by  the  complainant  as 
the  widow  and  heir-at-law  of  said  intestate,  against  the  defendant  for 
an  account  and  distribution  of  the  estate. 

8.  Estoppels  must  be  mutual. 

Judgments.  Estoppel.  Before  Judge  Johnson.    Muscogee 
Superior  Court.     October  Term,  1872. 

For  the  &cts  of  this  ease,  see  the  decision. 

Henry  L.  Benning  ;  G.  K  Thomas,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  as  the  widow  and 
heir-at-law  of  Bradley  against  the  defendant,  as  the  adminis- 
trator of  Bradley,  for  an  account  and  distribution  of  Bradley's 
estate,  with  a  prayer  for  an  injunction.  The  defendant  de- 
nies that  the  complainant  is  the  widow  and  heir-at-law  of 
Bradley.  On  the  trial  of  the  case  the  defendant  ofiered  and 
read  in  evidence  an  exemplification  of  the  record  fix>m  the 
Court  of  Ordinary  of  Muscogoe  county,  in  which  it  appears 
that  Johnson  made  application  to  that  Court  for  letters  o£ 

administration  on  Bradley's  estate,  to  which  the  complainant 
I 
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entered  a  caveaty  claiming  that  she  was  entitled  to  the  admin- 
istration as  the  widow  of  Bradley.    The  Ordinary  granted 
the  administration  to  her.    Johnson  entered  an  appeal  to  the 
Superior  Court  from  the  decision  of  the  Ordinary,  and  on  the 
trial  of  the  appeal  the  jury  found  the  following  verdict: 
"  We,  the  jury,  find  that  John  Johnson,  applicant,  is  entitled 
to  administration  on  the  estate  of  Thaddeus  W.  Bradley,  de- 
ceased."    Judgment  was  entered  on  this  verdict,  in  exact 
accordance  with  the  terms  thereof,  and  certified  to  the  Ordi- 
nary, and  made  the  judgment  of  that  Court,  and  Johnson 
was  appointed  by  the  Ordinary  administrator  on  Bradley^s 
estate.     The  Court  charged  the  jury,   "  that  if  the  question 
whether  the  plaintiff  was  the  widow  of  deceased  was  made 
and  adjudicated  between  the  parties  to  this  cause  in  the  pro- 
ceedings had  before  the  Ordinary  and  on  appeal,  and  it  was 
therein  and  thereby  adjudged  that  the  plaintiff  was  not  the 
widow  of  deceased,  such  adjudication  was  conclusive  of  the 
fiict  in  this  case,  and  she  would  be  thereby  barred  of  her  right 
to  maintain  her  present  suit."    To  which  charge  of  the  Court 
the  complainant  excepted,  and  the  question  is,  whether  the 
judgment  of  the  Court  of  Ordinary  granting  the  letters  of 
administration  on  the  estate  of  Bradley  to  Johnson,  as  the 
same  appears  in  the  record,  was  conclusive  evidence  that  the 
complainant  was  not  the  widow  of  Bradley,  so  as  to  conclude 
her  from  showing  that  she  was  his  widow  on  the  trial  of  the 
eqaity  cause,  and  was  a  bar  of  her  right  to  maintain  that  suit. 
1.  The  rule  as  to  the  conclusiveness  of  judgments,  as  stated 
by  Lord  Chief  Justice  DeGrey,  in  the  Duchess  of  Kingstone's 
case  (20  JTowelFs  State  trials,  cited  by  Professor  Greenleaf, 
volume  1,  section  528)  is,  that  the  judgment  of  a  Court  of 
concurrent  jurisdiction,  direcUy  upon  the  point,  is,  as  a  plea,  a 
bar,  or  as  evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  directly  in  question  in  another  Court ;  that 
the  judgment  of  a  ^ourt  of  exclusive  jurisdiction,  directly 
tipfm  the  pointy  is  in  like  manner  conclusive  upon  the  same 
ximtter,  between  the  same  parties,  coming  incidentally  in  ques- 
tion in  another  Court,  for  a  different  purpose. 
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2.  The  judgment  of  the  Court  of  Ordinary  offered  in  evi- 
dence in  this  case^  is  the  judgment  of  a  Court  of  ezcloave 
jurisdiction  as  to  the  granting  letters  of  administration  on 
intestate's  estates ;  that  judgment  was  conclusive  as  to  the 
fact  that  letters  of  administration  had  been  granted  to  John- 
son on  Bradlej's  estate  when  offered  in  evidence  on  the  trial 
of  the  equity  cause,  but  it  was  not  conclusive  on  that  trial 
upon  the  point  as  to  whether  the  complainant  was  the  widow 
of  Bradley ;  the  judgment  does  not  decide  anything  more,  and 
does  not  purport  to  decide  anything  more  than  the  &ct  that 
Johnson  was  entitled  to  the  administration  on  Bradley's  es- 
tate.   That  judgment  is  not  an  adjudication  directly  upon  the 
point  that  the  complainant  is  not  the  widow  of  Bradley,  and 
does  not  purport  to  decide  that  question.     Moreover,  it  doea 
not  affirmatively  appear  fix)m  the  verdict  and  judgment  th@ne- 
on  that  the  &ct  of  her  being  the  widow  of  Bradley  was  the 
only  question  made  and  decided  by  the  judgment  of  the  Court 
of  Ordinary;  that  it  was  one  of  the  questions  decided,  ib  in- 
ferred by  argunient  from  the  judgment  and  proceedings  in  tlie 
Court  of  Ordinary;  the  judgment  itself  is  not  directly  upon 
that  point;  and  unless  the  judgment  of  the  Court  of  Ordinary 
was  rendered  directly  upon  that  point  as  shown  by  the  record, 
the  complainant  was  not  estopped  by  that  judgment  from 
proving  that  she  was  the  widow  of  Bradley  on  the  trial  of 
the  equity  cause. 

3.  Besides,  estoppels  should  be  mutuaL  If  adminiBtration 
had  been  granted  on  Bradley's  estate  to  the  complainant  in- 
stead of  Johnson,  would  the  judgment  of  the  Court  of  Ordi- 
nary, granting  administration  to  her,  have  estopped  the  hars 
of  Bradley  on  a  bill  filed  by  them  against  her  for  distribu- 
tion, fiom  showing  that  she  was  not  bis  widow  ?  We  think 
not.  In  our  judgment  the  charge  of  the  Court  was  error, 
because  it  did  not  appear  fixxn  the  judgment  rendered  by  the 
Court  of  Ordinary  that  the  question  whether  the  oomplain- 
ant  was  the  widow  of  Bradley  was  necessarily  decided  by  that 
Court,  inasmuch  as  that  judgment  does  not  appear  to  have 
been  rendered  directly  upon  (hat  point,  and  it  was  arror  to 
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assame  that  it  was  so  rendered:  Hunter  V8»  Davis,  19  Georgia 
BeparUf  413. 
Let  the  jadgment  of  the  Court  below  be  reversed. 


The  Southern  Express  Company,  plaintiff  in  error,  vs. 
Martin  Connor,  defendant  in  error. 

1.  Where  an  action  was  institnted  in  the  name  of  a  plainiiiF  who  was  a^ja- 
dicated  a  bankrupt  pending  the  salt,  and  the  trustee  selected  by  the 
creditors*  with  knowledge  of  snch  salt,  did  not  have  himself  made  a 
party,  bat  consented  that  the  sait  proceed  in  the  name  of  the  original 
plaintiff,  and  no  exception  was  made  to  the  Conrt's  allowing  the  case  so 
to  proceed,  bat  the  defendant  excepted  to  the  refusal  of  the  Court  to 
charge  the  jury  that  if  they  gave  a  verdict  for  the  plaintiff,  they  should 
find  for  him  for  the  use  of  the  trustee : 

Heldf  That  it  was  not  error  in  the  Court  to  refuse  so  to  charge. 

2.  The  right  of  the  trustee,  if  he  has  any,  lo  the  money  when  paid,  or  of 
the  defendants,  to  be  protected  in  paying  it  to  the  proper  party,  may 
be  secured  by  proper  steps  being  taken  for  that  purpose. 

Bankrupt.    Parties.    Pleading.    Before  Judge  Johnson. 

Muscogee  Superior  Court.    October  Term,  1872. 

* 

Connor  brought  suit  against  the  Southern  Express  Com- 
pany for  $1,600  00  damages,  alleged  to  have  been  sustained 
on  account  of  the  n^ligent  loss  of  goods  by  the  defendant, 
which  it  had  contracted  to  transport  from  the  city  of  Savan- 
nah, in  the  State  of  Georgia,  to  the  city  of  Columbus,  in  said 
State. 

The  defendant  pleaded  in  abatement,  that  since  the  com- 
mencement of  said  suit,  to-wit:  on  December  26th,  1868,  the 
said  plaintiff,  for  himself,  and  as  a  member  of  the  firm  of  M. 
Connor  &  Company,  filed  his  petition  in  bankruptcy  in  the 
United  States  District  Court  for  the  Southern  District  of 
Georgia,  and  in  his  schedule  of  assets  was  embraced  the  suit 
aforesaid ;  that  under  aaid  proceedings  in  bankruptej,  Ga- 
briel  2ieigler  was  appointed  trustee  by  order  of  the  Bankrupt 
Court,  and  on  April  16th,  1869,  all  the  right,  title  and  interest 
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of  said  plaintiff  in  the  suit  was  conveyed  to  said  trustee  for 
the  benefit  of  the  individual  creditors  of  the  plaintiff,  as  well 
as  of  the  creditors  of  the  aforesaid  firm  of  M.  Connor  & 
Company ;  that  said  suit  is  being  now  prosecuted  hy  the 
plaintiff  against  the  consent  of  said  trustee,  for  his  individual 
benefit,  in  violation  of  said  trust  and  in  fraud  of  his  creditcHS. 

The  defendant  filed,  also,  the  general  issue.  What  disposi- 
tion was  made  of  the  plea  in  abatement,  the  record  fiuls  to 
disclose,  but  it  is  to  be  inferred  that  it  was  stricken  on  de- 
murrer, leaving  the  case  befi>re  the  jury  on  the  second  plea. 

So  &r  as  the  question  of  the  bankruptcy  of  the  plamtiff  is 
concerned,  which  is  the  only  point  now  involved  in  this  case, 
the  evidence  shows  the  fiicts  to  be  as  stated  in  the  plea,  with 
this  exception :  that  the  chai^  that  the  suit  was  proceeding 
in  the  name  of  the  plaintiff  without  the  consent  of  the  tros- 
tee,  was  untrue,  for  the  testimony  demonstrated  the  very  re- 
verse to  be  the  fact,  to-wit :  that  the  trustee  agreed  with  the 
plaintiff  that  he  should  proceed  with  the  suit  for  his  own 
benefit,  if  he  would  turn  over  to  said  trustee  a  certain  note, 
to  which  condition  the  plaintiff  assented. 

The  defendant  requested  the  Court  to  charge  the  jury  as 
follows:  ^'If  they  find  for  the  plaintiff,  to  render  their  verdiot 
for  the  use  of  Grabriel  Zeigler,  trustee,  if  the  evidence  shows 
that  said  Gabriel  Zeigler  was  appointed  trustee,  and  this  daim 
was  among  the  assets  transferred  to  him,  and  it  does  not  ap- 
pear that  a  transfer  to  the  plaintiff  has  been  made  with  the 
consent  of  the  committee  appointed  under  the  proceedings  in 
bankruptcy/' 

The  Court  refused  so  to  charge,  and  the  defendant  excepted. 

The  jury  found  for  the  plaintiff  $1,076  52. 

The  defendant  assigns  error  upon  the  aforesaid  ground  of 
exception. 

B.  J.  Moses,  for  plaintiff  in  error. 

Henby  L.  Benning;  Peabody  &  Brannon;  Joseph  F 
Pou,  for  defendant. 
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Trippe,  Judge. 

The  trustee  selected  by  the  creditors  was  aware  of  the  pen- 
dency of  the  suit  in  the  name  of  the  bankrupt,  and  consented 
that  it  should  proceed  in  the  name  of  the  original  plaintiff. 
No  exception  was  taken  to  the  Courtis  allowing  the  case  to  be 
tried  as  it  was  instituted.  The  objection  is  that  the  Judge 
refused  to  charge  the  jury  that  if  they  rendered  a  verdict 
against  the  defendant,  it  should  be  for  the  use  of  the  trustee. 
Beside  the  anomaly  of  a  verdict  being  for  one,  or  for  his  use, 
who  is  not  a  party  of  record,  we  do  not  think  the  verdict,  as 
it  stands,  can  endanger  the  rights  of  the  plaintiff  in  error.  If 
the  trustee  be  the  only  person  to  whom  the  money  can  be 
legally  paid,  then  a  payment  to  him  would  be  a  discharge  of 
the  debt.  In  any  event,  the  defendant  in  the  judgment,  or 
the  trustee,  can  have  whatever  rights  either  may  have  folly 
protected  by  taking  the  proper  steps  for  that  purpose.  There 
need  be  no  danger  of  paying  the  debt  twice,  and  that  seems 
to  be  all  that  is  apprehended. 

Judgment  affirmed. 


Campbell  &  Jones,  plaintiflfe  in  error,  vs.  Bowen  &  Bird, 

defendants  in  error. 

1.  If  articles  are  purchased  by  a  partner  for  the  legitimate  use  and  basi- 
ness  of  the  firm,  then  both  partners  are  liable  for  the  payment  there- 
for, notwithstanding  the  other  partner  may  have  notified  the  vendors 
of  the  articles  not  to  extend  credit  to  his  associate  on  account  of  the 
partnership. 

2.  Soit  having  been  bronght  against  partners  jointly,  the  verdict  should 
have  been  rendered  against  both  and  not  against  one  only. 

Partnership.    Practice.    Verdict.    Before  Judge  Robin- 
son.   Jones  Superior  Court.  October  Adjourned  Term,  1872. 

For  the  iacte  of  this  case,  see  the  decision. 
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Robert  A  Nisbet,  by  brief,  for  plaindfi^  in  error. 
Blount  &  Hardeman,  for  defendantB. 
"Warner,  Chief  Justice, 

1.  This  was  an  action  brought  by  the  plaintiffs  agadnst  the 
defendants  as  partners  engaged  in  cultivating  a  plantation  for 
the  year  1870,  on  an  aoomint  for  $668  81.  On  the  trial  of 
the  case,  the  jury  found  a  verdict  against  the  defendant  Bowen 
for  the  sum  of  $326  31.  The  plaintiff  made  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
charge  of  the  Court,  contrary  to  law,  contrary  to  the  evi- 
dence, and  without  evidence  to  support  it,  which  was  ove^ 
ruled,  and  the  plaiotifife  excepted.  It  appears  from  the  evi- 
dence in  the  record,  that  the  articles  mentioned  in  the  account 
were  sold  by  the  plaintiff  to  the  firm  of  Bowen  &  Bird, 
mainly  on  the  credit  of  Bowen.  It  also  appears,  that  in  the 
early  part  of  October,  1870,  before  the  termination  of  the 
partnership,  either  by  a  dissolution  thereof,  or  by  the  expirar 
tion  of  the  time  for  which  it  was  limited,  Bowen,  one  of  the 
partners,  notified  the  plaintifi&  not  to  give  Bird,  the  other 
partner,  credit  any  longer  on  his  account,  and  that  part  of  the 
account  sued  for  was  for  articles  purchased  by  Bird  fix}m  the 
plaintiffii  after  said  notice.  If  the  articles  purchased  by  Bird, 
the  other  partner,  were  purchased  by  him  for  the  Intimate 
use  and  business  of  the  partnership,  and  for  the  boiefit 
thereof,  then,  in  our  judgment,  both  partners  were  liable  for 
the  payment  of  them,  notwithstanding  the  notioe  of  Bowen, 
the  other  partner. 

2.  In  any  event,  the  suit  having  been  brought  against  the 
partners  jointly,  the  verdict  should  have  been  rendered  against 
both,  and  not  against  one  only. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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R.  P.  S.  Kimbro,  plaintiff  in  error,  vs.  The  Bank  of 

Fulton,  defendant  in  error. 

1.  The  Act  of  13th  October,  1870,  requiring  proof  of  the  payment  of 
taxes  on  contracts  made  prior  to  Jane  Ist,  1865,  is  unconstitutional 
and  void. 

2.  The  general  rule  is,  that  statutes  of  limitation  do  not  apply  to  bank 
bills,  because  they  are  by  the  consent  of  mankind  and  course  of  busi- 
ness, considered  as  money,  and  that  their  date  is  no  evidence  of  the 
time  when  they  were  issued,  as  they  are  being  continually  returned  to 
and  reissued  by  the  bank.  But  if  the  bills  have  ceased  to  circulate 
as  currency,  and  have  ceased  to  be  taken  in  and  reissued  by  the  banks, 
they  no  longer  have  that  distinctive  character  from  other  contracts, 
which  excepts  them  from  the  operation  of  the  statute  of  limitation. 

8.  If  the  bills  of  the  Bank  of  Fulton  had  thus  lost  this  distinctive  char- 
acter prior  to  the  first  of  June,  1865,  they  come  within  the  provisions 
of  the  Act  of  16th  March,  1869,  entitled  ''  an  Act  in  relation  to  the 
statutes  of  limitation  and  for  other  purposes. '' 

4.  It  is  necessary  in  a  plea  of  the  statute  of  limitations  by  a  bank  when 
sued  on  its  bills,  to  aver  the  facts  which  take  them  out  of  the  ordinary 
rule,  to- wit:  that  the  statute  does  not  apply  to  such  contracts. 

6.  When  a  defendant  sets  up  by  plea  thatthe  contract  is  void  under  the 
Constitution,  because  it  was  made  for  the  purpose  of  aiding  and  en- 
courage *'  the  late  reheUion,^^  it  is  necessary  that  the  facts  should  be 
stated  in  such  plea,  going  to  show  how  and  in  what  way  the  contract 
was  intended  to  give  such  aid  and  encouragement. 

6.  When  amongst  other  defenses,  such  pleas  have  been  filed  and  stricken 
by  the  Court  on  demurrer,  and  such  decision  excepted  to  and  excep- 
tion certified  and  entered  on  the  minutes,  it  is  competent  for  the  de- 
fendant to  amend  the  pleas  on  a  new  trial,  which  has  been  granted  to 
the  plaintiff. 

Relief  Act  of  1870.  Statute  of  limitations.  Bank  bills. 
Pleadings.  Amendment.  Constitutional  law.  Before  Judge 
Hopkins.  Fulton  Superior  Court.  October  Adjourned  Term, 
1872. 

On  May  31st,  1871,  Kimbro  brought  suit  in  the  Justice's 
Court  of  the  one  thousand  two  hundred  and  thirty-fourth  dis- 
trict, against  the  Bank  of  Fulton,  on  four  bills  of  said  bank, 
dated  September  20th,  1868,  two  for  $20  00,  one  for  $50  00, 
and  one  for  $10  00.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  case  was  carried,  at  the  instance  of  the  de- 
&ndant,  to  the  appeal  docket  of  the  Superior  Court. 
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The  defendant  pleaded  as  follows: 

1st.  That  it  never  had  transacted  business  in  the  one  thou- 
sand two  handled  and  diirty-foarth  district^  bat  on  the  ood- 
traiy,  had  alwajs,  and  was  then  transacting  its  basinessinthe 
one  thoudand  two  handred  and  twenty-sixth  district 

2d.  The  general  issue. 

3d.  ''  That  the  obligations  or  evidences  of  indebtedness  upon 
which  said  sait  is  predicated,  or  some  part  thereof,  werema^^ 
and  not  executed  daring  the  late  rebellion,  and  said  defend- 
ant has  reason  to  believe,  were  given  and  used  with  the  in- 
tention of  aiding  and  encouraging  said  rebellion,  and  that  it 
was  the  purpose  and  intention  of  all  the  parties  to  such  con- 
tract to  aid  or  encourage  such  rebellion,  and  that  &ct  Vias 
known  to  the  other  party,  and  that,  therefore,  said  obligations 
or  evidences  of  indebtedness  are,  under  the  provisions  of  the 
Constitution  of  the  State  of  Gcor^,  null  and  void,"  etc. 

4th.  The  statute  of  limitations  of  March  16th,  1869.  This 
plea  merely  set  forth  said  Act,  witbout  allying  any  special 
circumstances  which  brought  plaintiff^s  clium  within  its  ope- 
ration. • 

The  issue  formed  upon  the  first  plea  was  submitted  to  the 
jury,  and  a  verdict  rendered  in  fiivor  of  the  plaintiff.  No  ex- 
ception was  taken  to  any  ruling  upon  this  collateral  issue. 

A  demurrer  was  filed  to  the  third  and  fourth  pleas  which 
was  sustained  by  the  Court^  and  the  defendant  excepted. 

Upon  the  trial  of  the  issue  formed  by  the  second  plea,  the 
Court  charged  the  jury  that  ''it  must  be  made  to  appear  to 
them  that  all  legal  taxes  chargeable  by  law  upon  the  notes 
sued  on,  have  been  paid  since  their  date." 

The  jury  returned  a  verdict  for  the  defendant  The  plain- 
tiff excepted  to  said  charge  and  assigns  error  thereon.  The 
defendant  assigns  error  upon  the  exception  to  the  ruling  on 
the  demurrer  to  the  third  and  fourth  pleas, 

Jacksox  &  Clarke,  for  plaintiff  in  error. 

Collier,  Myxatt  &  Collier;  B.  H.  Hill  &  Son,  for 
defendant. 
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Tbippe,  Judge, 

1.  The  charge  of  the  Court  below,  under  the  ruling  of  a 
majority  of  this  Court,  prior  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  Walker  V8.  Whitehead,  was, 
that  it  must  be  made  to  appear  to  the  jury,  on  the  trial  of 
cases  founded  on  contracts  made  prior  to  June  1st,  1865,  that 
all  legal  taxes  due  on  the  contract  have  been  paid.  This 
charge  was  error,  as  this  Court  during  the  last  and  present 
term  has  held  in  several  cases. 

2.  The  authorities  are  numerous,  and  almost  without  con- 
flict, that  the  statute  of  limitations  does  not  apply  to  bank  bills, 
and  it  was  so  decided  in  the  case  of  Dougherty  m.  The  Western 
Bank  of  Georgia^  13  Georgia  Reports^  288,  and  again  recog- 
nized as  the  correct  principle  in  30  Georgia,  770.  The 
reason  given  for  such  exception  of  bank  bills  from  the  com- 
mon rule,  is,  that  they  are  by  the  consent  of  mankind  and 
course  of  business  considered  as  money;  that  their  date  is  no 
evidence  of  the  time  when  they  were  issued,  as  they  are  being 
continually  returned  to  and  reissued  by  the  bank.  Under 
such  a  state  of  &ct8,  it  would  be  impossible  to  fix  a  starting 
point  for  the  statute  to  begin  to  run.  (See  13  Georgia,  supra, 
and  the  numerous  authorities  cited.)  But  if  such  bills  have 
ceased  to  circulate  as  currency,  and  have  ceased  to  be  taken  in 
and  reissued  by  the  bank,  and  to  be  considered  as  money 
in  the  ordinary  sense  of  that  term,  the  reason  for  such  excep- 
tion ceases.  They  no  longer  have  that  distinctive  character 
from  other  contracts,  which  excepts  them  from  the  operation 
of  the  statute  of  limitations.  (See  remarks  of  Lumpkin,  Judge, 
80  Georgia,  774.)  These  facts  would  not  constitute  the  date 
of  the  bilk  as  the  period  at  which  the  statute  would  com- 
mence, for  as  was  said  in  Greer  vs,  Perkins,  6  Humphries,  592, 

^the  date  of  a  bank  note  affords  no  presumption  that  it  was  put 
in  circulation  at  that  time.  It  may  have  been  filled  up  and 
dated  long  before  it  was  issued,  and  may  have  often  been  re- 
turned and  reissued  at  long  and  distant  intervals. 

3.  It  does  not  appear  from  the  record  whether  the  bank 
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bills  sued  on  iu  this  case  had  lost  this  distinctive  character; 
and  if  so,  at  what  time.     If  it  were  prior  to  June  Ist,  1865, 
they  then  stood  on  the  same  footing  as  other  contracts,  9sA. 
come  within  the  provisions  of  the  Act  of  March  16tb,  1869, 
entitled   "An  Act  in  relation  to  the  statute  of  limitations/ 
etc.     If  this  change  in  their  character  did  not  occar  until 
after  said  1st  day  of  June,  1865,  we  do  not  pronounce  what 
effect  the  8th  section  of  the  Act  of  March,  1869,  would  have 
upon  them.     Since  this  case  was  argued  and  determined,  t^o 
other  cases  have  been  pronounced  on  at  the  same  term,  tout- 
ing this  point,  in  the  case  of  contracts  maturing  after  June 
1st,  1865,  and  of  those  made  after  that  day,  but  before  the 
date  of  the  passage  of  the  Act.     (See  Addison  vs,  Christyf 
and  Black  et  al.,  t?«.  Swansotif  July  term,  1873,  not  yet  re- 
ported.)* 

4.  The  rule  as  to  pleading,  in  relation  to  the  statute  of  lim- 
itations, should  be  the  same,  both  as  to  plaintiff  and  defendant. 
That  is,  as  it  is  necessary  for  the  plaintiff,  if  he  declare  on  a 
contract  which,  on  its  face,  would  be  barred  by  the  statute  to 
allege  the  &cts,  if  any,  which  would  take  the  case  out  of  the 
statute,  or  be  liable  to  dismissal  of  his  suit  on  demurrer,  so 
should  a  bank,  when  sued  on  its  bills,  which  are  not,  under 
the  general  rule,  within  the  statute,  show,  by  its  plea,  if  it 
rely  on  the  statute,  such  &cts  as  will  bring  the  bills  within  its 
operation,  or  the  plea  can  be  demurred  to. 

5.  The  same  principle  applies  to  a  plea  that  the  contract  is 
void  under  the  Constitution,  in  that  it  was  made  for  the  pur- 
pose of  aiding  and  encouraging  "<Ae  IcUe  rebellion"  That 
principle  is,  that  the  plea  ^^  shall  plainly ,  fully  and  distinctly 
set  forth  the  defense.^'  A  plea  simply  stating  generally  that 
the  contract  was  made  to  aid  and  eTusourage  the  rebetlion^  is 
not  sufficient.  It  should  set  forth  the  &ct8  going  to  show 
how  and  in  what  way  the  contract  did,  or  was  intended  to, 
give  such  aid  and  encouragement.  More  especially  should  a 
defendant  filing  such  a  plea  be  held  to  this  rule,  when  the 
plea  casts  the  ontis  on  the  plaintiff  of  disproving  the  plea. 

6.  The  Court  below  was  right  in  sustaining  the  otyection 
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to  the  pleas  of  the  defendant  as  to  the  statute  of  limitation 
and  the  ill^ality  of  the  contract.  As  we  have  been  asked  to 
pass  upon  the  question  whether^  upon  a  new  trial^  the  defend- 
ant has  the  right  to  file  full  and  proper  pleas  on  these  points^ 
we  say,  that  as  they  were  adjudged  defective  for  not  being  full 
enough,  or  as  that  is  the  ground  upon  which  the  judgment  of 
the  Court  is  sustained,  we  see  no  reason  why  the  defendant 
should  not  have  the  right  to  amend. 

The  judgment  of  the  Court  below  is  reversed,  and  a  new 
trial  ordered  on  the  first  point  mentioned. 


William  Johnson,  plaintiff  in  error,  va,  James  M.  Gray, 

executor,  defendant  in  error. 

Where  a  Confederate  contract  was  the  subject  of  investigation  before  the 
jary,  it  was  error  in  the  Court  to  refuse  to  allow  the  plaintiff  to  prove 
the  price  of  corn  and  other  articles  at  the  date  of  such  contract^  as  it 
would  have  tended  to  have  shown  the  value  and  purchasing  power  of 
Confederate  money  at  that  time)  so  as  to  have  enabled  the  jury  to  ad- 
just the  rights  of  the  parties,  under  the  provisions  of  the  Ordinance  of 
1865,  on  principles  of  equity. 

Scaling  Ordinance.    Evidence.    Before  Judge  Robinson. 
Jones  Superior  Court.     October  Adjourned  Term,  1872. 

YoT  the  &ctB  of  this  case,  see  the  decision. 

^^  « 

"W.  A.  Lofton  ;  0.  L.  Bartlett,  for  plaintiff  in  error. 

Blount  &  Hardeman,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  a  promissory  note  for  $10,869  18,  dated  14th  Dec- 
ember, 1863,  due  Ist  of  December,  1864,  with  interest  from 
the  2d  of  December  last.  On  the  trial  of  the  case,  the  jury 
found  a  verdict  for  the  plaintiff  for  the  sum  of  $339  21  in 
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gold^  without  interest  or  costs.  The  plaintiff  made  a  motion 
for  a  new  trial,  on  the  groand  that  the  verdict  was  oontraiy 
to  the  charge  of  the  Court,  contrary  to  law  and  the  evidence, 
and  for  error  in  admitting  and  rejecting  evidence  at  the  trial. 
The  Court  granted  the  motion,  and  the  defendant  excepted. 

This  was  a  Confederate  contract,  the  note  having  been  given 
for  a  tract  of  land  purchased  by  the  defendant  at  execotor^B 
sale.  One  of  the  main  questions  on  the  trial  was  as  to  die 
value  of  the  land  purchased,  in  good  money,  and  what  was 
the  value  or  purchasing  power  of  Confederate  mon^  at  the 
date  of  the  note,  or  at  the  time  the  same  became  due.  We 
think  the  Court  erred  in  refusing  to  allow  the  plaintiff  to 
prove  the  price  of  corn  and  other  articles  of  produce  at  the 
time  of  the  sale  of  the  land,  as  it  would  have  tended  to  show 
the  value  and  purchasing  power  of  Confederate  money  at  that 
time,  so  as  to  have  enabled  the  jury. to  adjust  the  rights  of  the 
parties,  under  the  provisions  of  the  Ordinance  of  1865,  on 
principles  of  equity,  as  provided  by  law.  In  view  of  the 
rulings  of  the  Court,  and  the  verdict  of  the  jury  in  this  case, 
we  find  no  error  in  granting  the  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  A.  Black,  plaintiff  in  error,  vs.  Thomas  B.  Swak- 

SON,  defendant  in  error. 

A  note  executed  in  Januaxy,  1*866,  and  due  in  December  of  tbe  same 
year,  was  not  on  the  16th  of  Jnne,  1871,  barred  by  the  statute  of  limi- 
tations, nor  was  the  holder  thereof  prevented  at  that  time,  by  the  Act 
of  March  16th,  1869,  from  pleading  the  same  as  a  set-off  to  an  action 
pending  against  him  by  the  maker. 

Statute  of  limitations.  Before  Judge  Clark.  Sumter 
Superior  Court.    October  Adjourned  Term,  1873. 

Swanson  sued  Black  in  the  Justice  Court  of  the  seven  hun* 
dred  and  eighty-ninth  district,  on  a  note  which  it  is  impos- 
sible to  set  forth^  as  the  record  fidls  to  disclose  a  copy.    The 
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case  was  carried  by  appeal  to  the  Superior  Court,  Henry  S. 
Davis  becoming  the  security  for  Black,  the  appellant  The 
defendant  pleaded  as  set-off  a  note  made  by  Swanson  on  Jan- 
uary 2d,  1866,  due  December  25th  thereafter,  payable  to  the 
defendant  or  bearer,  for  $400  00.  This  plea  was  filed  on 
June  8th,  1871. 

The  plaintiff  introduced  the  note  sued  on  and  dosed.  The 
defendant  introduced  the  note  pleaded  as  set-off  and  closed. 
The  Court  charged  the  jury,  '^that  the  note  pleaded  and  in- 
troduced as  a  set-off  was  barred  by  the  statute  of  limitations/' 
To  which  charge  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant assigns  error  on  the  aforesaid  ground  of  exception. 

Allen  Fort,  by  N.  A.  Smith,  for  plaintiff  in  error. 
Hawkins,  Guerry  &  Holus,  for  defendant. 

Trippb,  Judge. 

It  cannot  be  denied  that  there  is  great  difficulty,  if  indeed 
there  be  not  an  impossibility  in  construing  the  Act  of  March 
16th,  1869,  entitled  ^'An  Act  in  relation  to  the  statute  of  lim- 
itations,'' eta,  so  as  to  make  all  parts  consistent  with  each 
other.  The  3d  section,  which  is  the  first  one  in  the  Act 
touching  actions  on  contracts,  refers  to  bonds  and  other  sealed 
instruments,  and  also  to  statutory  actions.  This  section  speaks 
of  actions  on  bonds,,  etc., ''  which  accrued  prior  to  Ist  June, 
1865,  not  now  barred,"  and  declares  that  they  must  be  brought 
by  1st  January,  1870.  The  4th  section  refers  to  actions  on 
promissory  notes  and  other  ^rnple  contracts  in  writing,  etc., 
and  prescribes  that  such  actions  ''  which  accrued  on  a  cowtrad 
which  teas  made  prior  to  1st  June,  1865,  must  be  brought,  etc. 
The  next  section  is  in  reference  to  actions  against  executors, 
etc.,  which  accrued  prior  to  June  1st,  1865.  The  6th  section 
embraces  all  other  actions  upon  contracts,  express  or  implied,, 
etc.,  but  again  defines  them  a«  accruing  prior  to  June  1st, 

1865.    The  last  clause  of  this  section  seems  to  be  intended  to. 
Vol.  xux.  27. 
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make  the  Act  apply,  as  to  the  time  when  the  actioo  shall  be 
brought,  to  all  the  instances  before  specified  of  contracts,  by 
providing  that  it  ''shall  take  effect  in  all  cases  mentioDed 
whether  the  right  of  action  had  aetuaUif  accrued  prior  to  1st 
June,  1865,  or  was  then  only  inchoate  and  imperfect,  if  the 
contract  or  liability  was  then  in  existence." 

The  7th  section  refers  to  actions  for  torts,  and  throws  do 
light  on  the  point  we  are  considering.    The  first  provcioa 
quoted  is  as  to  actions  on  sealed  instruments,  etc,  and  only 
includes  those  cases  where  the  action  accrued  prior  to  Juu 
Isty  1865.    Then  come  the  cases  of  actions  ''on  simple  con- 
tracts, which  accrued  on  a  contract  which  was  made'^  prior  to 
said  day.      Then  actions  against  executors,  which  accrwd 
prior  to  that  day.     Next,  all  other  a4stions  or  contracts,  ex- 
press or  implied,  which  accrued,  etc    And  again,  a  sort  of 
omnibus  provision,  saying  it  matters  not  whether  the  right  of 
action  had  aduaUy  accrued  prior  to  1st  June,  1865,  or  was 
then  only  inchoate  and  imperfect,  if  the  contract  or  liability 
was  then  in  existence^  the  limitations  should  take  effect  Thus 
&r,  it  would  seem  that  an  action  on  a  note  executed  in  Jan- 
uary, 1865,  and  due  in  the  ensuing  December,  must  have 
been  commenced  by  the  1st  January,  1870.     The  3d  seo- 
tion,  and  the  latter  clanse  of  the  6th,  are  certainly  in  tbdr 
words  to  that  effect.    Actions  on  sealed  instruments^  against 
executors,  etc,  and  all  other  actions,  mentioned  in  the  fiist 
clause  of  the  6th  section,  by  the  terms  of  the  special  pro- 
visions in  reference  to  them,  need  not  to  have  been  brought 
by  that  time,  if  the  action  did  not  accrue  prior  to  June  1st, 
1865.     It  is  only  by  the  last  clause  of  the  6th  section  tliat 
the  prescribed  limitation  can  be  made  to  apply  to  them.    To 
add  to  the  difficulty,  aud  making  an  almost  irreconcilable 
conflict,  the  8th  section  is  as  follows:  "That  all  cases  of  the 
character  mentioned  in  any  section  of  this  Act,  which  have 
arisen,  or  in  which  the  right  of  action  or  the  liability  has 
accrued,  or  the  contract  has  been  made  since  the  1st  June, 
1865,  shall  be  controlled  and  governed  by  the  limitation  laws, 
as  set  forth  in  the  Remsed  Code  of  Georgia,  adopted  by  the 
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Constitution  of  this  State,"  Clearly,  by  this  section,  in  the 
case  of  the  note  supposed,  which  is  just  the  fact  with  the  note 
under  consideration,  to- wit,  it  was  made  in  January,  1865, 
and  due  December,  1866 — ^the  right  of  action  did  not  accrue 
until  after  June  1st,  1865,  though  the  contract  was  made 
prior  to  that  date.  No  right  of  action  accrued  until  the 
maturity  of  the  note,  December,  1865.  The  8th  section  ex- 
pre^ly  says  that  such  cases  shall  be  controlled  and  governed 
by  the  limitation  laws  of  the  Code.  Those  laws  give  the 
holder  of  the  note  six  years  from  the  time  the  right  of  action 
accrued.  We  solve  the  whole  diflBculty,  as  far  as  we  can, 
by  bringing  this  case  within  the  8th  section.  It  requires  no 
construction  of  words  different  from  their  plain,  obvious, 
simple  and  legal  meaning  and  efiect.  And  though  there  may 
be  difficulty  in  reconciling  other  portions  of  the  Act  to  this, 
yet  still  greater  would  be  the  difficulty  in  attempting  to  force 
any  other  construction  of  the  clear  and  palpable  terms  of  the 
8th  section.  It  is  the  last  section  of  the  Act,  except  the 
repealing  clause;  and,  whatever  may  be  the  inconsistencies  of 
the  other  sections,  there  can  be  no  doubt  as  to  the  meaning  of 
the  terms  used  in  this. 

The  note  held  by  plaintiff  in  error,  though  made  before, 
was  not  due  until  after  June  1st,  1865.  No  right  of  action 
accrued  until  after  that  date,  and  by  the  Act  of  March  16th, 
1869,  it  is  controlled  by  the  limitation  laws  set  forth  in  the 
Code.  As  by  those  laws,  his  right  of  action  would  not  be 
barred  until  December,  1871,  and  as  he  had  pleaded  the  note 
in  June,  1871,  as  a  set-off  to  an  action  brought  against  him, 
he  is  entitled  to  recover  thereon,  so  far  as  he  is  affected  by  the 
Salute  of  limitations, 
^    Judgment  reversed. 
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Isaac  W.  Carter,  sheriflF,  plaintiff  in  error,  t».  J.  W.  Caki>- 
WELL  &  Company,  defendants  in  error. 

B.  S.  Sheato,  executor,  et  al.,  plaintiffs  in  error,  vs.  J.  W. 
Cardwell  &  Company,  defendants  in  error. 

1.  Where  a  portion  of  an  execution  from  the  Superior  Court,  was  fohn* 
tarily  paid  to  the  sheriff  by  the  defendant,  but  before  the  next  term  af 
the  Court,  executions  of  older  date  from  a  Justice  Court  were  plsced 
in  his  hands  to  claim  the  money,  and,  upon  a  rule,  the  fund  in  the 
sheriff's  hands  was  applied  to  the  oldest  execution,  it  was  error  in  the 
Court  to  make  the  rule  absolute  for  the  full  amount  of  the  Superior 
Court  Ji.  fa.  It  should  have  been  made  absolute  only  for  the  uncol- 
lected balance. 

2.  The  refusal  of  a  rule  absolute  against  the  sheriff  for  the  balance  due 
on  the  Justice  Court  fi,  fotS'f  they  baring  been  placed  in  his  hands  be- 
fore leTy,  and  when  there  was  no  mandate  from  the  Coyrt  to  him  to 
make  the  money  on  them,  but  for  the  purpose  of  claiming  what  monej 
might  be  realized  on  the  Superior  Court  execution,  was  not  encr. 

Bale  against  officer.  Sheriff.  Execution.  Jostioe  Court 
Before  Judge  Buchanan.  Campbell  Superior  Court.  Feb- 
ruary Term,  1873. 

The  only  facts  neoe&sary  to  an  understanding  of  these  two 
cases,  beyond  those  stated  in  the  decision,  and  as  &r  as  can  be 
gathered  from  very  confused  records,  are  as  follows: 

After  Carter,  sheriff,  had  levied  the  Cardwell  &  Company 
fi.  fa.,  the  defendant  paid  to  him  $100  00.  Before  any  other 
payment  was  made,  he  went  out  of  office.  Subsequently,  and 
before  the  rule  nisi  was  issued,  he  collected  the  entire  balance 
due  on  said  execution.  Six  executions  in  &vor  of  Sheats,  ex- 
ecutor, et  oLy  issuing  from  a  Justice  Court,  all  of  them  of  older 
date  than  the  Cardwell  &  Company^,  /a.,  were  placed  in  his 
hands  to  claim  said  fund.  Upon  a^  m(Kiey  rule,  the  Court 
directed  the  $100  00  first  aforesaid  to  be  paid  to  the  oldest 
Justice  Court  Ji.  faa.j  and  ordered  a  rule  absolute  to  issue 
against  the  sheriff  for  the  entire  amount  of  the  Cardwell  & 
Company  fi.  fa.y  and  refused  rule  absolutes  for  the  balances 
still  unpaid  on  the  Justice  Court  fi.  Job.  The  Court  ignored 
the  payments  made  to  the  sheriff  after  he  had  gone  out  of 
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office.  The  sheriff  excepted  to  the  judgment  making  the  rule 
absolute  against  him  for  the  entire  amount  of  the  Cardwell  & 
Company  yE.  /a.  Sheats^  executor,  and  the  other,  holders  of 
the  Justice  Court  fi.  fa»,,  excepted  to  the  decision  refusing 
rule  absolutes  in  their  favor,  thus  ignoring  the  payments  made 
to  the  sheriff  after  his  official  career  had  ceased. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

Wright  &  Dent;  A.  D.  Freeman;  Thomas  W.  La- 
tham, for  plaintiffs  in  error. 

Robert  J.  Tuggle,  by  Lester  &  Thomson,  for  defend- 
ants. 

Warner,  Chief  Justice. 

The  case  of  Carter,  plaintiff  in  error,  vs.  Cardwell  &  Com- 
pany, and  the  case  of  Sheats  et  al.y  plaintiffs  in  error,  vs.  Card- 
well  &  Company  will  be  considered  together,  as  both  cases  are 
founded  on  a  rule  against  the  sheriff  of  Campbell  county  to 
show  cause  why  he  should  not  pay  the  amount  of  Cardwell  & 
Company's  execution  placed  in  his  hands  for  collection.  Car- 
ter, the  sheriff,  excepts  to  the  judgment  of  the  Court  because 
he  was  made  to  pay  $100  00  more  than  the  amount  of  Card- 
well  &  Company's  fi.  /a.,  and  the  other  parties  except  as  to 
the  judgment  of  the  Court  disposing  of  the  money.  It  ap- 
pears from  the  record,  that  in  November,  1872,  a  fi.  fa.  from 
Campbell  Superior  Court,  in  favor  of  Cardwell  &  Company 
against  Beck,  for  the  sum  of  $325  00  principal,  besides  in- 
terest, was  placed  in  the  sheriff's  hands  for  collection.  The 
sheriff  made  a  levy  on  the  defendant's  property,  who  paid  him 
§100  00,  and  the  sheriff  promised  to  wait  with  him  for  the 
balance  due  on  the  fi.  fa.  until  Court  and  not  advertise  and 
sell  his  property.  Shortly  after  the  Cardwell  &  Company  fi. 
fa,  was  placed  in  the  sheriff's  hands,  several  Justice's  Court 
fi.  fas.  of  older  date  were  placed  in  his  hands  against  Beck, 
with  instructions  that  any  money  paid  by  Beck  should  be  ap- 
plied to  them.     The  Court  ordered  the  $100  00  which  Beck 
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had  paid  to  the  sheriff,  to  be  applied  to  the  Justice's  Court  ji 
fas.f  and  then  made  the  mle  absolute  against  the  sheriff  for 
the  full  amount  of  the  Cardwell  ji,  fa.    In  our  judgment, 
this  was  error.     The  Cardwell  &  Company  Ji.  fa,  was  the 
only  one  in  the  sheriff's  hands  which  commanded  him  to  make 
the  money  due  thereon,  and  if  he  fiiiled  to  make  the  mone^, 
either  by  the  payment  thereof  by  the  defendant  or  by  levy 
and  sale  of  his  property,  then  he  was  liable  to  be  ruled  there- 
for.   If,  however,  the  defendant  paid  the  sheriff  part  of  the 
money  due  on  the  Ji.  fa.,  then  he  was  liable  to  be  ruled  only 
for  so  much  as  he  had  failed  to  collect     In  this  case  he  had 
collected  $100  00,  and  he  was  only  in  de&ult  for  &iliug  to 
collect  the  balance  due  on  the  Ji.  fa.    Under  the  notice  given 
him  as  to  the  claim  of  the  Justice's  Court  JL  fas.,  placed  in 
his  hands,  it  would  have  been  the  duty  of  the  sheriff  to  have 
held  up  the  money  until  Court,  whether  it  was  voluntarily 
paid  by  the  defendant  or  made  by  the  sale  of  his  property,  in 
order  to  have  been  protected  in  the  payment  thereof  by  the 
judgment  of  the  Court.    Although  the  Justice  Court  ji.  jo^ 
might  have  been  the  oldest,  still,  if  they  had  been  firaudulent 
or  void  for  any  cause,  the  sheriff  would  have  taken  the  risk, 
if  he  had  paid  them  without  the  judgment  of  the  Court    The 
rule  against  the  sheriff  should  have  been  made  absolute  against 
him  only  for  the  amount  due  thereon,  which  he  fiuled  to  col- 
lect from  the  defendant,  either  by  his  voluntary  payment 
thereof,  or  by  a  levy  and  sale  of  his  property,  and  no*  more. 
The  Justice's  Court  Ji.  fas.  placed  in  the  sheriff's  hands  had 
not  been  levied  on  the  defendant's  property,  and  i\x&^  was  no 
mandate  firom  the  Court  to  the  sheriff  to  make  the  money  on 
them.     What  disposition  was  to  be  made  of  the  money  when 
collected  by  the  sheriff  on  the  Cardwell  &  Company  fi,  fa. 
was  another  question.    We  therefore  reverse  the  judgment  of 
the  Court  below  in  the  case  of  Carter,  plaintiff  in  error,  t%. 
Cardwell  &  Company,  and  affirm  the  judgment  of  the  Court 
below  in  the  case  of  Sheats  et  al,,  plaintiff  in  error,  vs.  Card- 
well  &  Company. 

Let  the  respective  judgments  be  so  entered  on  the  record. 
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Sarah  A.  Addison^  administratrixy  plaintiff  in  error^  vs. 
John  Christy  &  Company,  defendants  in  error. 

An  account  was  contracted  with  a  merchant  on  the  31st  of  January,  1866. 
Sait  was  instituted  on  the  account  on  the  19th  March,  1870.  It  did  not 
appear  in  evidence  on  the  trial  that,  by  contract  or  custom,  day  of  pay- 
ment was  given  when  the  goods  were  sold : 

HMf  That  under  the  8th  section  of  the  Act  of  March  16th,  1869,  enti- 
tled '*an  Act  in  relation  to  the  statute  of  limitations,  and  for  other 
purposes,"  the  right  of  action  in  this  case  is  controlled  and  governed 
by  the  limitation  laws  as  set  forth  in  the  Revised  Code  of  Georgia, 
adopted  by  the  new  Constitution  of  this  State,  and  said  limitation  laws 
requiring  suits  to  be  brought  within  four  years  on  accounts,  the  right 
of  action  was  barred  when  this  suit  was  instituted. 

Statute  of  limitations.  Account.  Before  Judge  Bice. 
Habersham  Superior  Court    April  Term,  1873. 

John  Christy  &  Company  brought  complaint  against  John 
O.  Addison  on  an  account  dated  January  Slst,  1866,  for 
$1,029  61,  with  a  credit  of  $475  25,  of  date  February  7th, 
1866.  The  declaration  was  filed  in  office  on  March  19th,  1870. 
The  defendant  pleaded  the  statute  of  limitations.  Pending 
the  litigation,  he  died,  and  his  administratrix  was  made  a 
party. 

The  plaintiffii  proved  their  account  and  closed.  The  de- 
fendant introduced  no  testimony,  but  requested  the  Court  to 
charge  as  follows :  ^^That,  it  appearing  from  the  account  sued 
on  Uiat  it  was  contracted  more  than  four  years  before  the  com- 
mencement of  the  suit,  the  same  is  barred  by  the  statute  of 
limitations  of  this  State.'' 

The  Court  refused  to  charge  as  requested,  but  charged  to 
the  contrary,  as  follows:  '^  The  statute  of  limitations  was  sus- 
pended at  the  date  of  the  account  sued  on,  and  continued  to 
be  suspended  until  July  21st,  1868,  and,  therefore,  the  statute 
of  limitations  did  not  commence  to  run  against  the  plaintiffs' 
account  until  July  21st,  1868,  and  as  there  is  not  four  years 
between  July  2l8t,  1868,  and  March  19th,  1870,  the  time  of 
the  commencement  of  the  plaintifis'  action,  the  plaintiffs'  ac- 
tion is  not  barred  by  the  statute  of  limitations." 
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To  which  charge  and  refusal  to  charge  the  defeufamt  a- 
cepted. 

The  jury  returned  a  verdict  for  the  plaintifi.  The  defend- 
ant assigns  error  upon  the  aforesaid  grounds  of  exeeptioo. 

C.  H.  Sutton,  by  Huxyeb  &  Bbx/tber,  for  phdnkiff  in 
error. 

GARKETr  McMnjJLN,  by  Sidnet  Dell,  for  ddenduits. 

TBiPPEy  Judge. 

The  8th  section  of  the  Act  of  March  16th,  1869,  is  in  tbe 
following  w(Mnds :  ''That  all  cases  of  the  character,  mentioDed 
in  any  section  of  this  Act,  which  have  arisen,  or  in  whidi  the 
right  of  action  or  the  liability  has  aecmed,  or  the  oanirad  has 
been  made  ginee  the  Ist  June,  1865,  shall  be  controlled  and 
governed  by  the  limitation  laws,  as  set  forth  in  the  Revised 
Code  of  Greorgia,  adopted  by  the  new  Constitution  of  this 
State/' 

In  the  case  of  W.  A,  Black  et  al.  w.  T.  R.  Swanson,  deci- 
ded at  the  present  term,  it  was  held  that,  by  the  plain  tenns 
and  meaning  of  this  section,  a  note  executed  in  January,  1865, 
and  due  December,  1865,  was  not  barred  by  the  preceding  pro- 
visions of  the  Act,  on  the  1st  January,  1870,  but  the  light  of 
action  thereon  continued  until  December,  1871,  six  years  fiora 
the  maturity  of  the  note.  *  Although  the  4th  section,  and  the 
latter  part  of  the  6th  section  of  the  Act,  when  taken  by  than* 
selves,  would  seem  very  clearly  to  have  barred  the  right  of 
action  if  it  were  not  brought  by  the  1st  January,  1870,  yet 
the  clear  and  unmistakable  language  of  the  8th  section  brought 
it  within  the  limitation  laws,  as  set  forth  in  the  Code.    The 
words  qf  the  8th  section  as  clearly  apply  to  this  case  as  they 
did  in  the  case  of  Black  vs.  Swanson,    That  was  an  action 
that  accrued  after  June  1st,  1865.    This  is  a  contract  made 
after  June  1st,  1865.    Both  cases  are  within  the  express  words 
of  the  8th  section,  and  are  governed  by  it. 

It  is  objected  that  by  this  construction  many  actions  for 
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torta  would  have  been  barred  by  the  passage  of  the  Act,  to- 
wit:  an  action  for  slander  or  for  a  personal  tort  committed  in 
July,  1865.  That  though  by  the  suspension  Acts,  the  right  of 
action  therefor  may  have  existed  in  March,  1869,  yet,  they 
would  have  been  eo  inaiarUi  barred  at  the  passage  of  the  Act. 
Su£Sce  it  to  say,  that  in  such  cases,  it  would  not  have  been 
competent  for  any  legislation  to  have  effected  such  a  result, 
and  such  actions  would  at  least  have  been  entitled  to  all  the 
rights  secured  in  the  instances  of  other  torts,  as  provided  in 
the  7th  section. 

It  was  also  objected  that  the  8th  section  could  not  have 
been  intended  to  take  away  the  benefit  of  the  suspension  Acts. 
No  one  has  ever  denied,  or  can  deny,  that  it  did  have,  and 
was,  without  all  doubt,  intended  to  have  that  very  effect  in 
all  cases  of  actions  which  accrued  prior  to  June  1st,  1865. 
It  simply  said,  that  all  such  actions  must  be  brought  by  Ist 
January,  1870.  A  note  was  due  December  26th,  1862,  or 
December  25th,  1864.  Under  the  operation  of  the  suspen- 
sion Acts,  it  would  not  have  been  barred  until  July  21st, 
1874.  But  the  iron  heel  of  the  Act  of  March  16th,  1869, 
limited  the  right  to  January  1st,  1870.  If  plain  words  ac- 
complished this,  equally  as  plain  terms  operate  on  contracts 
made  since  June  Ist,  1865,  and  put  them  within  the  provis- 
ions of  another  law,  as  unmistakable  as  to  the  time  in  which 
actions  may  be  brought,  as  the  Act  of  1869.  If  in  the  first 
cases  they  lose  all  benefit  from  the  suspension  Act,  how  can 
the  latter  escape.  Doubtless  special  cases  may  be  imagined, 
in  which  special  difficulties  arising  out  of  this  construction 
would  seem  to  occur.  But  even  in  those,  the  great  funda- 
mental principle  that  a  reasonable  time  must  be  provided  for 
creditors  in  all  cases,  would  meet  the  necessity  that  might 
arise.   .  ^ 

It  has  been  further  said  that  the  8th  section,  in  adopting 
the  "limitation  laws  as  set  forth  in  the  Bevised  Code  adopted 
by  the  Constitution,''  was  intended  to  take  those  laws  as  af- 
fected by  the  Suspension  Acts.  It  is  difficult  to  see  the  force 
in  this  position.    There  is  nothing  in  the  words  of  the  Act  or 
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the  Constitution  to  surest  it :  See  Constitution,  Article  XL, 
section  3.  It  would  have  been  a  strange  and  incomprehensi- 
ble act  of  l^islation  to  have  adopted  certain  provisions  of  the 
Code,  which  said  in  plain  words,  four  and  six  years,  and  at 
the  same  time  intended  those  words  should  be  changed  hj 
the  effect  of  other  and  temporary  acts  to  mean  Jwe  years  and 
seven  years,  or  it  might  be  seven  years  and  nine  years ;  and 
yet  that  would  be  the  result  in  many  instances.  After  the 
fullest  consideration,  we  feel  constrained  to  hold,  that  under 
the  8th  section  of  the  Act  of  March  16,  1869,  the  provisions 
of  the  Code,  as  to  the  limitation  laws  therein,  apply  to  con- 
tracts made  since  1st  June,  1865.  And  as  in  this  case,  no 
credit  by  contract  or  by  custom  was  proven,  and  as  more  than 
four  years  had  expired  firom  the  time  of  making  the  contract, 
it  being  by  account,  to  the  bringing  of  the  action,  the  Coort 
below  erred  in  holding  that  the  plaintiff's  right  of  action  was 
not  barred. 

Judgment  reversed. 


William  U.  Gabbard,  executor,  plaintiff  in  error,  vs.  Wil- 
liam C.  Dawson,  defendant  in  error. 

1.  The  legal  representative  of  a  deceased  partner  may  be  sued  in  the 
same  action  with  the  sarrivor,  on  a  firm  contract. 

2.  Where  an  action  is  brought  against  warehousemen  for  the  valoe  of 
two  bales  of  cotton  entrusted  to  them,  which  they  had  foiled  to  deHver 
on  demand,  it  was  not  error  in  the  Court  to  charge  that  the  plaintiff 
was  entitled  to  interest  on  the  value  of  the  cotton  from  the  day  of  the 
demand  as  a  part  of  his  damages,  and  to  refuse  to  charge  that  the  jury 
might  allow  or  withhold  interest  in  their  discretion. 

Partnership.  Warehousemen.  Damages.  Interest.  Before 
Judge  JoHKSON.  Muscogee  Superior  Court  October  Term, 
1872. 

William  C.  Dawson  brought  complaint  against  John  K 
Ivej,  and  William  TT.  Garrard,  as  executor  upon  the  estate  of 


ATLANTA,  JULY  TERM,  1873.  435 

Garrard  v$,  Dawson. 

William  W.  Garrard,  deceased,  for  $600  00,  upon  a  contract 
made  by  said  deceased  and  Ivey,  as  warehousemen  and  part- 
ners, under  the  firm  name  of  J.  R.  Ivey  &  Company.  Pend- 
ing the  suit  Ivey  died.  The  plaintiff  suggested  his  death  and 
dismissed  the  action  as  to  him. 

For  the  remaining  facts,  see  the  decision. 

R.  J.  MoSBS,  for  plaintiff  in  error. 
Peabody  &  Brannon,  for  defendant. 

Warner,  Chief  Jastice. 

1.  This  was  an  action  brought  by  the  plaintiff  against 
William  U.  Garrard,  executor  of  W.  W.  Garrard,  and  John 
R.  Ivey,  who  were  partners  and  warehousemen,  to  recover 
the  value  of  two  bales  of  cotton.  The  defendant  filed  a 
special  demurrer  to  the  plaintiff's  declaration  for  misjoinder 
of  Garrard,  as  executor,  with  Ivey,  surviving  partner,  which 
was  overruled,  and  defendant  excepted.  The  Court  charged 
the  jury,  among  other  things,  that  if  they  found  for  the  plain- 
tiff, their  verdict  should  be  for  the  value  of  the  cotton  not 
delivered,  with  interest  from  the  time  of  demand,  and  that 
the  principal  and  interest  together  would  be  the  amount  of 
damages.  The  defendant  requested  the  Court  to  charge  the 
jury  that  they  might  allow  interest,  or  withhold  it;  that  the 
allowance  of  interest  was  in  the  discretion  of  the  jury;  which 
chaise  the  Court  refused  to  give ;  whereupon  the  defendant 
excepted  to  the  charge  as  given,  and  refusal  to  charge  as  re- 
quested* According  to  the  provisions  of  the  327  2d  and  the 
3273d  sections  of  the  Code,  the  demurrer  was  properly  over- 
ruled. 

2.  The  cause  of  action  was  a  debt  against  copartners  on  a 
contract,  for  the  performance  of  which  they  were  liable.  It 
is  true  that  the  1897th  section  of  the  Code  declares  that  the 
surviving  partner,  in  case  of  death,  has  the  right  to  control 
the  assets  of  the  firm  to  the  exclusion  of  the  legal  representa- 
tives of  a  deceased  partner,  and  he  is  primarily  liable  to  the 
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creditors  of  the  firm  for  their  debts.    The  statute,  however, 
gives  the  right  to  sue  the  representative  of  the  detseased  pftrt- 
ner  in  the  same  action  with  the  survivor,  without  qualifica- 
tion or  restriction.     If  there  are  any  legal  or  equitable  grounds 
why  the  representative  of  the  deceased  partner  should  not  be 
made  liable  for  the  debt,  he  can  plead  and  prove  the  same  at 
the  trial,  and  the  verdict  can  be  so  moulded  as  to  do  full  jus- 
tice to  the  parties  in  the  same  manner  as  a  decree  in  equity : 
Code,  3504.    The  right  to  join  the  representative  of  a  de- 
ceased partner  in  the  same  action  with  the  surviving  partner, 
is  one  thing.    What  shall  be  the  liability  of  the  representa- 
tive of  the  deceased  partner  in  such  an  action  so  brought,  will 
depend  on  the  facts,  and  the  law  of  partnership  applicable 
thereto ;  and  the  verdict  and  judgment  should  be  rendered  in 
accordance  therewith.    By  allowing  the  representative  of  the 
deceased  partner  to  be  joined  in  the  same  action  with  the  sur- 
vivor, the  statute  does  not  alter  or  change  the  liablility  of 
partners,  as  defined  by  law,  but,  on  the  contrary,  it  assumes 
that  the  representative  of  the  deceased  partner  will  protect 
himself  by  pleading  any  legal  or  equitable  defense  he  may 
have  to  such  action  so  brought  against  him  as  the  representa- 
tive of  such  deceased  ])artner.    There  was  no  error,  in  view 
of  the  facts  of  this  case,  in  ihe  refusal  of  the  Court  to  charge 
as  requested  in  relation  to  the  question  of  interest,  or  in  die 
charge  as  given :  Code,  2894. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Charles  TV.  Bass,  plaintiff  in  error,  vs.  Samuel  D.  Irvin, 

defendant  in  error.  ^ 

1.  A  Judge  of  the  Superior  Court  cannot  open  Court  and  receive  a  ver 
diet  from  the  jury  on  the  Sabbath  day,  and  such  a  yerdict  so  rendered, 
is  illegal  and  a  nullity. 

2.  Where  a  verdict  has  been  so  rendered  and  entered  by  the  jury,  through 
mistake,  on  the  wrong  writ^  on  the  hearing  of  a  motion  at  a  subsequent 
term  of  the  Court  to  transfer  the  verdict  to  the  proper  declaration  and 
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to  enter  jodgment  nunc  pro  tune,  and  it  appears  from  the  verdict  or 
by  the  admission  of  the  party,  that  it  was  rendered  on  the  Sabbath  day, 
it  is  proper  for  the  Coart  to  consider  that  question,  if  made  in  the  an- 
swer to  the  motion. 

Verdict.  Sabbath.  Practice  in  the  Superior  Court.  Judg- 
ment. Before  Judge  Clark.  Sumter  Superior  Court.  Oc« 
tober  Adjourned  Term,  1872. 

Samuel  D.  Irvin,  as  administrator  of  James  Bond,  brought 
ejectment  against  Charles  W.  Bass  for  a  lot  of  land  in  Sumter 
county.    The  verdict  of  the  jury  was  as  follows : 

^'  We,  the  jury,  find  for  the  defendant  the  premises  in  dis- 
pute, the  defendant  paying  to  the  plaintiff  $200  00,  with  in- 
terest firom  December  15th,  1869." 

This  verdict  was  entered  upon  the  declaration  in  the  case 
of  Irvin,  administrator,  vs.  Thomas  D.  Speer,  at  the  October 
term,  1871.  At  the  October  term,  1872,  the  following  mo- 
tion was  made: 

''And  now,  at  this  term  of  the  Court,  comes  the  defendant 
and  moves  the  Court  to  transfer  the  verdict  rendered  in  this 
case  (Irvin,  administrator,  vs.  Bass,)  from  a  declaration  in  the 
case  of  Samuel  D.  Irvin,  administrator  of  James  Bond,  va, 
Thomas  D.  Speer,  on  which  it  was  written  and  signed  by  the 
jury,  by  mistake,  to  the  declaration  in  this  case,  the  motion 
having  been  made  at  the  term  at  which  this  verdict  was  ren- 
dered, and  not  heard  or  disposed  of  at  that  term  on  account  of 
the  opposition  of  defendant's  counsel,  and  his  petition  to  the 
Court  for  time  to  be  heard  in  argument  opposing  said  motion ; 
the  plaintiff  also  moves  the  Court  to  enter  judgment  in  said 
case  nunc  pro  twao.^^ 

The  defendant  ^owed  for  cause  against  said  motion,  as 
follows : 

1st.  That  no  l^al  verdict  was  rendered  in  said  case,  the 
pretended  verdict  having  been  returned  on  the  Sabbath  day, 
in  the  absence  of  and  without  the  consent  of  the  defendant. 

2d.  That  two  declarations,  to-wit :  the  declaration  in  eject- 
ment, and  a  declaration  in  a  suit  in  favor  of  Irvin,  adminis- 
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trator,  vs.  Thomas  D.  Speer,  the  original  purchaser  of  the 
land  from  Bond^  on  the  note  given  by  Speer  for  the  purchase 
money  of  said  lot,  were  sent  out  with  the  jury,  and  they  wrote 
their  verdict  for  $200  00,  the  amount  of  the  purchase  money, 
on  the  declaration  against  Speer. 

3d.  That  the  verdict  having  been  received  and  recorded, 
the  jury  dispersed,  and  the  Court  adjourned,  it  is  and  was  too 
late  to  alter  or  transfer  the  verdict,  especially  without  the  re- 
assembling and  concurrence  of  the  jury. 

4th.  That  the  case  of  Irvin,  administrator,  va,  Speer,  was 
afterwards  tried  (against  the  objection  of  Speer's  counsel)  and 
dismissed  because  of  the  non-payment  of  taxes,  and  the  judg- 
ment of  the  Superior  Court  affirmed  in  the  Supreme  Court 

5th.  That  Thomas  D.  Speer  was  not  a  party  to  the  suit  in 
ejectment,  and  Bass  did  not  purchase  the  land  from  Bond  or 
his  administrator,  but  Speer  purchased  the  same  from  Bond 
in  his  lifetime  and  afterwards  sold  to  Bass,  who  paid  him  in 
full  for  it  under  a  bond  for  titles,  and,  aftier  said  payment,  re- 
mained in  possession  for  more  than  seven  years  before  the 
bringing  of  said  suit  in  ejectment;  that  he  had  notice  that  the 
title  was  in  Bond^  and  that  the  purchase  money  was  not  paid 
therefor. 

6th.  That  there  was  no  allegation  in  the  pleadings  that 
Bass  owed  Bond  or  his  administrator  one  cent  for  the  land, 
and  there  was  no  money  demand  in  the  plaintiff's  declaration 
against  Bass  or  any  one  else  for  the  purchase  money. 

The  motion  was  sustained  by  the  Court,  and  the  defendant 
excepted. 

C.  T.  GooDE,  for  plaintiff  in  error. 

W.  4'  Hawkins;  R.  F.  Lyon,  for  defendant 

Trippe,  Judge. 

1.  The  verdict  was  received  in  Court  on  the  Sabbath  day, 
in  the  absence  of  the  excepting  party,  and  without  his  con- 
sent.   The  question  is,  can  a  Judge  of  the  Superior  Court 
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open  his  Court  and  receive  a  verdict  from  the  jury  on  the 
Sabbath.  We  think  this  has  been  settled  in  the  negative  by 
a  long  line  of  decisions^  English^  American  and  of  this  Court. 
It  is  only  necessary  to  refer  to  some  of  our  own  decisions^  as 
they  cover  the  whole  question,  and  contain  references  to  many 
others  to  which  any  one,  desirous  to  make  a  thorough  inves- 
tigation, can  look.  If  for  upwards  of  twenty  years,  more 
than  one  decision  of  this  Court  has  stood  untouched  by  any 
legislation  to  change  the  law  as  therein  adjudged,  there  is 
no  necessity  to  go  farther.  In  the  case  of  John  Need  V8,  W, 
F.  Crew,  12  Crmrgiaj  93,  it  was  held  that  "Sunday  is  not  to 
be  counted  as  one  of  the  four  days  in  which  appeals  were  al- 
lowed to  be  entered."  The  reason  given  was  that  if  an  ap- 
peal were  entered  on  Sunday,  it  would  be  void.  In  the  ar- 
gument reaching  that  conclusion,  the  whole  question  was 
reviewed,  the  authorities  given  and  the  position  clearly  as- 
sumed, that  Sunday  was  dies  non  juHdious,  In  the  same 
volume,  page  380,  Cheeseborough^  ete.j  vs.  VannesSy  it  was 
stated  that  it  was  held  in  Neal  w.  Crew,  that  Sunday  was  not 
a  day  for  the  transaction  of  judicial  business.  In  the  case  of 
Cheeseborough  vs.  Vanness,  the  Judge  of  the  Court  of  Com- 
mon Pleas  of  Augusta,  had  appointed  a  day  for  a  special 
session.  By  oversight  on  his  part  the  day  appointed,  was 
Sunday.  He  opened  Court  and  adjourned  until  next  day, 
without  transacting  business.  The  objection  was  made  on 
Monday  that  the  order  appointing  the  session,  was  void,  be- 
cause it  appointed  Sunday;  and,  also,  that  the  adjournment  on 
Sunday  was  void.  It  was  held  by  this  Court,  that  in  this 
State,  Sunday  is  not  a  day  for  the  transaction  of  judicial  bus- 
iness, and  when  a  day  was  appointed  to  hear  a  special  case, 
which,  by  mistake,  fell  on  Sunday,  (he  case  would  necessarily 
stand  over  until^  Monday ^  the  next  working  day,  toithout  any 
formal  meeting  and  adjaiimmefnt  of  the  Court  for  that  purpose. 
The  meeting  and  adjournment  on  Sunday  was  considered  as  a 
mere  nullity.  The  same  principle  is  recognized  in  Oholston 
vs.  GholstoUf  31  Georgia,  638.  Section  4579,  New  Code, 
makes  it  criminal  for  any  "person  whatever,"  to  pursue  their 
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business,  or  work  of  their  ordinary  calling  on  the  Lord's  day. 
This  is  substantially  the  same  as  the  seoond  section  of  tbe 
Colonial  Act  of  1762,  under  which  the  forgoing  decisions 
were  made. 

It  has  been  held  that  a  note  made  on  the  Sabbath  day,  in 
pursuance  of  trade  or  business,  is  void:  41  Georgia,  449. 
Also,  that  a  payment  on  Sunday  on  a  note,  due  to  a  merchant, 
being  a  transaction  in  violation  of  law,  is  not  such  acknowl- 
edgement of  the  debt  as  will  take  it  out  of  the  statute  of  lim- 
itations:  31  Qtorgia,  607,  No  attachment  or  bail  process 
could  issue  on  the  Sabbath  day,  unless  by  authority  of  special 
law,  and  then  only  under  special  circumstances,  which  most 
be  sworn  to  by  the  applicants.  The  Constitution  excepts 
Sunday  from  being  one  of  the  five  days  allowed  the  Qcvemor 
for  the  revision  of  bills  which  have  been  passed  by  the  Gen- 
eral Assembly.  In  every  form — ^by  all  the  different  authori- 
ties of  this  State — ^by  its  organic  law — its  civil  and  criminal 
Code,  and  by  every  judicial  decision  upon  the  question,  the 
Sabbath  day  is  r^arded  as  the  Lord's  day,  and  it  is  protected 
from  violation  by  so  many  guards  that  the  Courts  should  not 
be  allowed  to  invade  its  sanctity,  and  in  so  doing  make  a 
record  to  be  read  by  all  men  in  all  time. 

In  Davis  m.  Fish,  1  Green,  (Iowa,)  410,  the  very  point  be- 
fore us  was  made  and  decided  as  we  decide  this.  Similar 
authorities  might  be  cited  without  number — authorities  sns- 
taining  the  principle  upon  which  we  rest  this  decision,  even 
had  we  to  go  outside  our  own  State  for  them. 

2.  The  verdict  in  this  case  having  been  received  in  Court, 
opened  on  the  Sabbath  day  for  that  purpose,  was  an  ill^ 
verdict  and  a  nullity ;  and,  being  this,  the  objection  was  prop- 
erly taken,  at  the  proper  time,  and  should  have  been  sustained 
by  the  Court. 

Judgment  reversed. 
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John  George,  plaintiff  in  error,  va,  James  Gardner,  de- 
fendant in  error. 

1.  The  foreclosure  of  a  mortgage  is  a  suit,  within  the  contemplation  of 
the  Act  of*  March  16th,  1869 ;  and  if  the  instrument  was  executed  be- 
fore June  Ist,  1865,  and  proceedings  to  foreclose  were  not  instituted 
until  after  January  Ist,  1870,  they  are  barred  by  the  provisions  of  said 
Act. 

2.  The  Act  of  1869  is  a  general  law,  and  has  a  general  operation  through- 
out the  State  as  to  that  class  of  contracts  specified  in  it,  and,  there- 
fore, does  not  come  within  the  purview  of  the  26lh  section,  Ist  Article, 
of  the  Constitution  of  1868. 

8.  This  Act  does  not  impair  the  obligation  of  the  contract ;  it  only  af- 
fects the  remedy. 

4.  The  plaintiff  having  an  agent  in  this  State  in  possession  of  the  mort- 
gage, and  having  control  of  its  collection,  the  fact  that  he  was  a  resi- 

"dent  of  Ireland,  will  not  prevent  the  statutory  bar. 

5.  The  credits  on  the  notes,  to  secure  which  the  mortgage  was  given,  not 
being  made  by  the  mortgagor,  or  by  any  one  authorized  by  him,  do  not 
renew  the  right  of  action. 

6.  As  to  the  suggestion  of  fraud,  if  there  was  any  evidence  of  it  to  pre- 
vent the  running  of  the  statute  of  limitations,  that  was  a  question  of 
fact  for  the  decision  of  the  Court,  under  the  submission  of  the  parlies, 
and  this  Court  will  not  iuterfer^. 

Statute  of  limitations.  Mortgage.  Constitutional  law. 
New  trial.  Before  Judge  Gibson.  Richmond  Superior 
Court     October  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

McLaws  &  Ganahl,  for  plaintiff  in  error. 

The  Act  of  1869  does  not  include  liens,  certainly  not  nK)rt- 
gages  on  realty,  because — 

Ist.  The  word  "action''  does  not  include  statutory  remedy 
to  foreclose  a  lien:  Code,  sec.  4;  4  Ga.,  486;  Angell  on  Lim., 
73;  8  Ga.,  321,  as  it  does  not  include  dower,  distress,  ousting 
a  tenant,  rules  vs.  sheriffs  and  other  officers,  etc. 

2d.  The  Act  of  1869  does  not  refer  to  liens;  so  far  as  it 

relates  to   actions  ex  contractu,  it  repeals  by  2d  provision : 

Code,  sec.  2863 ;  3d,  sec.  2864 ;  4th,  sees.  2866-7 ;  5th,  sec. 

2871 ;  6th,  sec.  2872.    All  cases  not  of  this  character  (i.  e. 
Vol.  xux.  28. 
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Bot  set  oat  in  the  above  sections  of  the  Code),  are  provided 
for  by  Act  of  1869,  and  no  more ;  vide  last  section  of  Ad  of 
1869. 

3d.  Because  if  foreclosure  of  a  mortgage  lien  were  witbio 
the  words  it  would  not  be  within  the  spirit  of  the  Act,  just  as 
mortgage  judgments  are  not  within  the  dormant  judgment 
Act :  7  6a.,  495 ;  and  «ei.  /a.,  is  not  a  dvil  case  within 
the  provision  of  the  Constitution  requiring  all  dvil  eoM  to  be 
brought  in  the  county  of  the  residence  of  defendant:  10 
Ga.,  557. 

4th.  Because  the  effect  and  consequences  would  be  absurd: 
Black's  Com.,  p.  60. 

5th.  Because  such  a  construction  would  impair  the  obliga- 
tion of  the  contract :  Const.  U.  S.,  Art.  I,  sec.  10 ;  Const. 
Ga.,  Art  I,  sec.  1 ;  Bronson  vs.  Kinzie,  1  How.,  311 ;  Mo- 
Cracken  vs.  Haywood,  2  How.,  608 ;  Grantley  vs.  Ervein,  3 
How.,  707;  LeRoy  vs.  Crowningshield,  2  Mason,  175, 176; 
Hardeman  vs.  Downer,  39  Gra.,  429. 

Ist.  Did  the  Act  of  1869  include  foreclosure  of  mortgages 
in  language  or  spirit?     We  reply — 

1st.  Acknowledgment  and  new  promise :  Angell  on  Lifli.| 
208,  234. 

2d.  Payments  entered  on  the  written  evidence  of  the  debt 
by  the  plaintiff  or  his  authority  :  Code,  sec  2884. 

3d.  New  promise  in  writing  by  plaintiff  or  by  his  authoritj 
after  the  foreclosure :  Code,  sec.  2883. 

4th.  Fraud  and  estoppel:  Code,  sees.  3116,  3126;  Gaerin 
V8,  Danforth,  45  Ga.,  495. 

5th.  In  this  case,  neither  plaintiff  nor  defendant  were  in 
the  State  during  the  whole  period  of  limitation. 

Fbank  H.  Miller  ;  W.  H.  Hull,  for  defendants. 

I.  The  debt  sued  for  is  barred  by  the  statutes  of  limitation. 

1st.  The  statute  of  force  at  the  making  of  the  contract, 
January  1,  1857,  governs  as  to  the  contract  and  new  promise: 
28  Ga.,  310. 

2d.  This  debt  should  have  been  renewed  by  promise  in     J 


ATLANTA,  JULY  TERM,  1873.  443 

George  vs.  Gardner.  ♦ 

writing,  signed  by  Gardner  or  some  person  by  him  author- 
ized :  Acts  February  20,  1854,  March  6,  1856,  section  25. 

3d,  Entries  of  credits  in  the  presence  of  the  maker  or  per- 
son making  them  do  not  keep  the  debt  in  life :  20  Ga.,  94,  22 
Ga.,  343,  32  Ga,,  602,  34  Ga.,  245,  36  Ga.,  638. 

4th.  The  same  defense  exists  as  against  a  suit  on  the  debt : 
Code  3888,  and  the  debt  is  certainly  barred  by  Act  of  March 
16,  1869. 

5th.  The  mortgage  itself  as  a  sealed  instrument  is  barred : 
Section  3,  Act  March  16,  1869. 

II.  The  exceptions  to  the  limitations  in  the  Code  do  not 
apply  to  cases  arising  under  the  Limitation  Act  of  March  16, 
1869  1  Kelly,  32,  Adam  vs.  Davis,  decided  August  13, 1872; 
46  Ga.,  126. 

III.  No  new  promise  has  been  made  by  Gardner,  or  by 
any  person  by  him  authorized  in  writing.  As  to  what  a  new 
promise  must  contain,  see  6  Ga.,  31,  486,  587,  9  Gra.,  418, 32 
Ga.,  602,  36  Ga.,  538 ;  but  it  is  insufficient  to  refer  to  notes 
generally:  32  Ga.,  119;  any  dispute  is  a  question  of  &ct  for 
the  jury:  6  Ga.,  21,  486.  The  Judge  acting  here  as  the  jury, 
his  finding  will  not  be  disturbed:  41  Ga.,  437,  32  Ga.,  119, 
45  Gra.,  167,  Anderson  va,  Howard  &  Sons,  decided  August 
12,  1873.  After  the  statute  has  run,  a  debtor's  rights  become 
vested,  and  cannot  be  affected  by  legislative  action :  41  Gra., 
231.  The  debt  being  then  absolutely  barred,  January  1, 
1870,  the  question  of  consideration  for  future  indulgence  is 
excluded. 

IV.  The  offer  of  Stockton  cannot  affect  Gardner's  rights 
nor  bind  him. 

V-  The  statutes  of  limitation  confer  a  legal  right,  and  it  is 
not  fraud  to  plead  it:  6  Gra.,  31. 

Warner,  Chief  Justice. 

At  the  January  term,  1871,  of  Richmond  Superior  Court, 
John  George  petitioned  the  Court  to  foreclose  a  mortgage 
made  by  James  Grardner  to  him  on  certain  real  estate  des- 
cribed therein  as  set  forth  in  the  record.    The  mortgage  was 
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executed  on  the  Ist  day  of  Jannary,  1857,  to  secure  the  pay- 
ment of  two  promissory  notes  for  $3,000  00  eaidi,  due  at  one 
and  two  years  after  date,  the  notes  having  the  same  date  as 
the  mortgage,  which  was  duly  recorded  on  the  16th  of  Jan- 
uary, 1857.  The  following  is  a  copy  of  the  notes  with  the 
endorsement  and  credits  thereon : 

•^  $3,000  00.  Augusta,  January  1, 1857. 

"Twelve  months  after  date  I  promise  to  pay  to  the  wder 
of  John  George  $3,000  00,  for  value  received,  with  interest 
from  date.  (Signed)  JAMES  GARDXEH 

"  Endorsed :    John  George. 

"Received  note  for  the  interest  to  1st  January,  1858, B.B.; 
received  interest  to  Ist  January,  1859,  on  within,  B.  B.;  re- 
ceived interest  to  1st  January,  1860,  on  within,  B.  B.;  re- 
ceived interest  on  the  within  note  to  1st  January,  1861,B.B.; 
received  interest  on  the  within  note  to  1st  January,  1863 ;  re- 
ceived on  account  $500  00,  23d  January,  1868;  received  on 
account  $750  00,  May  14,  1870.  Received  interest  in  fiill  to 
1st  July,  1870-July  18,  1870." 

"3,000  00. 

"Two  years  after  date  I  promise  to  pay  to  the  wrderof 
John  George  $3,000  00  for  value  received,  with  interest  from 
date.  (Signed)  JAMES  GARDNER. 

"Augusta,  January  1st,  1857. 

"Endorsed:    John  George. 

"Received  interest  to  1st  January,  1859,  on  within,  R  B»; 
received  interest  to  1st  January,  1860,  on  the  within,  B.  B.; 
received  interest  on  the  within  note  to  1st  January,  1861,  B. 
B.;  received  interest  to  1st  January,  1863,  on  within  note, 
B.  B.;  received  on  account  within  $250  00,  March  18th, 
1869;  received,  Augusta,  24th  May,  1869,  $250  00  on  ac- 
count within;  received,  Augusta,  6th  June,  1870,  $500  00  on 
account  within  note;  received,  on  27th  July^  1870,  on  ac- 
count interest,  $326  41 ;  September  7, 1870,  received  $326  41 ; 
received  interest  to  July  1,  past." 
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At  the  trial  of  the  case,  the  followiug  facts  were  agreed  to 
and  submitted  to  the  Court  for  its  judgment  thereon: 

"John  George  became  a  citizen  of  the  United  States  Sep- 
tember 21st,  1842,  and  resided  in  Augusta  until  May  ..., 
1854,  when  he  removed  to  Ireland,  where  he  has  ever  since 
resided.  He  visited  Georgia  at  the  time  of  the  date  of  the 
mortgage,  January  1st,  1867,  and  then  sold  and  conveyed  the 
mortgaged  premises  to  James  Grardner,  describing  himself  in 
the  deed  as  of  Richmond  county.  Gardner  paid  all  the  pur- 
chase money  but  $6,000  00,  and  for  this  sum  executed  two 
notes  for  $3,000  00  each,  payable,  one  at  one  year  and  the 
other  at  two  years  from  January  1st,  1857,  and  the  mortgage 
on  the  premises,  the  foreclosure  of  which  is  now  being  resisted. 
The  notes  were  not  paid  at  maturity,  but  the  interest  was  paid 
at  stated  intervals  and  indulgence  asked  for  the  principal,  by 
Gardner,  and  granted  by  George.  After  the  sale  and  mort- 
gage, George  returned  to  Ireland,  and  left  with  Bernard 
Bignon,  of  Augusta,  the  unpaid  notes.  He  returned  to  Geor- 
gia in  1859,  and  then  went  back  to  Ireland,  where  he  has  since 
resided,  never  having  removed  the  notes  from  Bignon's  hands. 
Bignon  collected  the  interest  for  George,  and  managed  his 
other  property  in  Georgia,  and  returned  them  for  taxation,  to 
1867,  inclusive,  when,  being  informed  the  debt  was  not  liable 
for  taxation  under  the  laws  of  Georgia,  he  ceased  to  do  so. 
On  the  28th  day  of  October,  1863,  James  Gardner  sold  the 
mortgaged  premises  to  George  T.  Barnes,  John  L.  Stockton, 
and  others,  as  tenants  in  common — ^Gardner  agreeing  to  pay 
off  the  mortgage.  These  parties  carried  on  the  business  of 
the  Constitutionalist  newspaper,  under  the  name  of  Stockton 
&  Company.  Stockton  and  Gardner,  in  the  course  of  time, 
bought  out  the  interest  of  all  the  other  partners,  except  Law- 
rence D.  Lallerstedt,  and  with  him  owned  the  mortgaged  prem- 
ises until  December  22d,  1870.  The  parties  who  purchased, 
bought  with  full  notice  of  the  mortgage,  and  subject  thereto, 
for  the  unpaid  purchase  money  held  by  George,  and  Gardner 
in  his  deed  to  them  having  covenanted  to  pay  it  off. 
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''James  Grardner  removed  to  Xew  York  April  1st,  1867, 
and  resided  there  until  October  17th,  1870,  when  he  returned 
to  Georgia,  oocaBionallj  visiting  Georgia  in  the  interim;  and 
on  the  first  day  of  Febroary,  1871,  became  editor  agUQ  of 
the  Constitutionalist  newspaper,  which  was  published  and  its 
business  carried  on  in  the  mortgaged  premises. 

''  John  L.  Stockton  &  Company,  the  managing  partner  of  the 
firm  of  Stockton  &  Company,  acting  for  Grardner,  paid  the  in- 
terest on  the  notes,  from  time  to  time,  to  Bernard  Bigaon.  On 
the  18th  of  July,  1870,  he  paid  the  interest  to  1st  July,  1870,  in 
full,  on  one  note ;  on  the  27th  of  July,  1870,  he  paid  part  of 
the  interest  to  July  Ist,  1870,  on  the  second  note ;  and  on  the 
7th  of  September,  1870,  he  paid  the  interest  on  the  seoond 
note  to  July  1st,  in  full.  When  these  payments  were  made 
of  interest  to  Bignon,  Stockton  took  no  receipts,  but  instructed 
Bignon  to  indorse  the  receipts  of  the  same  on  the  notes, 
which  was  done  by  Bignon  in  each  case,  in  Stockton's  presenoe, 
at  the  time  of  payment,  by  his  direction,  at  his  desk,  and 
under  his  inspection. 

^^In  the  month  of  March,  1870,  the  interest  on  the  notes 
being  greatly  in  arrears,  John  L.  Stockton,  of  Stockton  & 
Company,  then  composed  of  John  L.  Stockton,  L.  D.  Lal- 
lerstedt,  and  James  Gardner,  owners  of  the  mortgaged  prem- 
ises, proposed  in  writing  as  follows : 

"  'We  propose  to  pay  Mr.  Greorge  $700  00  cash,  and  the 
balance  of  the  interest  to  July  1,  1870,  in  three  eqnal  pay- 
ments, on  May  1st,  June  1st,  and  July  1st,  and  to  pay  the 
principal  in  January  or  February  next. 

SrocrKTON  &  Compakt.' 

''This  proposal  was  submitted  to  George  by  Kgnon,  who 
subsequently  verbally  informed  Stockton  that  it  was  agreed  to 
by  John  George.  Seven  hundred  and  fifty  dollars  was  paid 
on  May  14th,  1870,  by  Stockton  &  Gardner,  and  the  rest  of 
the  interest  at  the  time  set  forth  above.  The  principal  being 
demanded  of  Gardner,  who  refused  at  that  time,  the  mortgage 
was  placed  in  the  hands  of  McLaws  &  Ganahl  for  foreclosure, 
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and  rale  niH  taken  at  the  January  term,  1871^  and  obpy  of 
rule  served  on  James  Gardner^  when  engaged  on  the  premises 
of  the  mortgaged  property  as  editor  of  Constitutionalist  news- 
paper,  and  the  business  carried  on  as  before,  in  the  name  of 
John  L.  Stockton  &  Company,  and  by  John  L.  Stockton  and 
Frank  M.  White, 

''James  Grardner  became  insolvent  in  New  York,  October 
31st,  1870.  Prior  to  that  time,  October  24th,  1870,  he  exe- 
cuted to  Thomas  A.  Hoyt,  his  partner,  a  blank  mortgage  on 
his  three-fifths  interest  in  the  Constitutionalist  newspaper,  in- 
eluding  the  mortgage  premises,  which  Hoyt  filled  up  to  the 
amount  of  $30,000  00;  which  sum  is  larger  than  the  value 
of  the  whole  mortgage  property,  and  far  exceeded  the  inter- 
est of  said  Grardner,  but  which  is  contested  by  Gardner,  aa 
ill^al  and  void,  because  it  was  not  used  or  filled  up  as  under- 
stood with  him  by  his  partner,  Hoyt. 

"Thereafter,  to- wit:  on  the  22d  December,  1870,  James 
Gardner  gave  a  deed  to  his  interest  in  the  Constitutionalist, 
including  the  premises  thus  incumbered  by  John  George's 
mortgage,  and  the  others,  to  his  brother-in-law,  Frank  M. 
White,  a  citizen  of  and  resident  of  Memphis,  Tennessee,  who, 
as  purchaser,  had  notice  of  the  value  of  the  property,  and  of 
the  incumbranoe,  and  the  denial  of  the  correctness  of  the 
Hoyt  mortgage.  Said  deed  was  recorded  January  23d,  1871, 
in  Biehmond  county. 

'^The  Constitutionalist  newspaper,  on  the  premises,  contin- 
ued to  be  published  as  heretofore,  under  the  name  of  Stockton 
&  Company,  by  Stockton  and  White,  they  having  purchased 
Lallerstedt's  interest,  March  14th,  1871. 

"Ah  offer  was  made  in  1861  or  1862,  by  Gardner,  to  pay 
ihe  note  in  Confederate  money,  to  Bernard  Bignon,  who,  not 
being  authorized  to  receive  it,  and  not  being  able  to  commu- 
nicate with  Greorge,  refused  to  receive  it. 

''John  L.  Stockton  was,  during  the  whole  period  of  the 
management  of  the  Constitutionalist  by  the  former  name  of 
Stockton  &  Company,  the  managing  partner  of  the  Com- 
pany. 
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"Ilie  Within  agreed  upon  as  facts,  subject  to  all  exceptions 
thereto  for  irrelevancy  and  inadmissibility,  December  2l8t, 
1872.         (Signed)  Frank  H.  Miijler, 

Attorngr  for  Gardner. 
McLaws  &  Ganahl, 
Attorneys  for  George." 

Grardner,  the  mortgagor,  pleaded  the  statute  of  limitations  of 
1869  in  bar  of  the  foreclosure  of  the  mortgage.     The  Court 
sustained  the  plea,  and  dismissed  the  plaintiff's  petition  and 
rule  nisi  for  foreclosure  of  the  mortgage  as  prayed  for,  and 
the  plaintiff  excepted.    The  3d  section  of  the  Act  of  1869 
declares  that  all  actions  on  bonds  or  other  instruments  under 
seal,  which  accrued  prior  to  1st  of  June,  1865,  not  now  barred, 
shall  be  brought  by  1st  January,  1870,  or  the  right  of  the 
party  plaintiff  or  claimant,  and  all  right  of  action  for  its  en- 
forcement shall  be  forever  barred.     The  6th  section  of  the 
Act  further  declares  that  all  othel*  actions  upon  contracts, 
express  or  implied,  or  upon  any  debt  or  liability  whatsoever, 
due  the  public  or  a  corporation,  or  a  private  individual  or 
individuals,  which  accrued  prior  to  the  1st  June,  1865,  and 
are  not  now  barred,  shall  be  brought  by  1st  January,  1870,  or 
both  the  right  and  the  right  of  action  to  enforce  it,  shall  be 
forever  barred.    This  Act  was  passed  the  16th  of  March, 
1869,  and  gave  the  plaintifis  nine  months  and  a  half  there- 
after, within  which  they  must  institute  their  suits  or  actions, 
on  the  class  of  debts  or  claims  therein  specified,  or  be  forever 
barred.     There  can  be  no  doubt,  we  think,  as  to  the  intention 
of  the  General  Assembly  in  the  enactment  of  this  statute. 
With  its  policy  or  expediency,  the  Courts  can  have  nothing 
to  do ;  their  plain  duty  is  to  enforce  it,  if  it  be  a  valid  con- 
stitutional law,  though  its  policy  or  expediency,  as  applicable 
to  the  case  before  us,  is  not  very  apparent.     By  the  la?re  of 
this  State,  a  mortgage  is  only  a  security  for  the  payment  of  the 
debt;  and  the  plaintiff  now  seeks  to  enforce  its  payment  by 
the  foreclosure  of  his  mortgage.    The  mortgage  sought  to  be 
foreclosed,  is  an  instrument  under  seal,  and  is  dated  prior  to 
the  1st  of  June,  1865^  and  the  plaintiff's  right  to  foreclose  it 
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had  accrued  at  the  time  of  the  passage  of  the  Act  of  1869, 
but  was  not  then  barred,  and  would  not  have  been  for  several 
years,  had  it  not  been  for  that  Act,  which  declared  that  if  the 
plaintiff  did  not  prosecute  his  remedy  by  suit  or  action  to  en- 
force it  by  the  1st  of  January,  1870,  he  should  be  forever 
barred. 

The  plaintiff  did  not  institute  any  proceeding  in  the  proper 
Court  to  foreclose  the  mortgage  until  January,  1871.  The 
argument  for  the  plaintiff  here,  however,  is,  that  the  proceeding 
to  foreclose  a  mortgs^elien  under  the  provisions  of  the  3886th 
section  of  the  Code,  is  not  a  suit  or  action,  as  contemplated  by 
the  Act  of  1869,  and,  therefore,  not  within  its  provisions. 
This  argument,  on  examination,  will  be  found  to  be  more 
specious  and  plausible  than  sound.  The  proceeding  specified 
in  our  Code  for  the  foreclosure  of  a  mortage  on  real  estate 
is  a  simple,  cheap  substitute  for  a  bill  in  equity  for  that  pur- 
pose, but  it  is,  nevertheless,  a  suit  or  action,  and  the  plaintiff 
must  petition  the  Court  as  in  other  ordinary  suits  or  actions. 

Ordinary  suits  in  the  Superior  Court  are  commenced  by 
petition  to  the  Court:  Code,  3256.  Where  the  petition,  in 
either  case,  is  filed  in  the  clerk's  office,  the  date  of  the  filing 
thereof  is  the  commencement  of  the  suit  or  action,  as  well  a 
petition  to  foreclose  a  mortgage  as  any  other  petition  for  a 
remedy  to  enforce  a  right,  or  to  redress  a  wrong.  An  action 
as  defined  by  our  Code,  is  merely  the  judicial  means  of  en- 
forcing a  right,  3186.  An  action  may  be  against  the  person, 
or  against  the  property ^  or  bothy  31 87.  See,  also,  section  2217. 
The  petition  to  the  Court  to  foreclose  the  mortgage  was  an 
custion  against  the  mortgagor  and  the  property  mortgaged,  as 
contemplated  by  the  Act  of  1869,  and  is  within  the  provis- 
ions of  that  Act. 

The  Act  of  1869  is  a  general  law,  and  has  a  general  oper- 
ation throughout  the  State,  as  to  the  class  of  contracts  speci- 
fied in  it,  the  private  rights  of  no  particular  individual  are 
epeeially  varied  or  affected  by  it,  as  contemplated  by  the  26th 
section  of  the  first  Article  of  the  Constitution  of  1868.  This 
construction  of  the  Act  of  1869  does  not  invade  or  impair  the 
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obligation  of  the  plaintiff's  contract  and  thereby  render  tbe 
Act  unconstitutional^  it  only  affects  his  remedy  on  that  contract, 
that  is  to  say,  it  prescribes  the  period  of  time  within  which 
he  should  enforce  his  remedy  thereon  in  the  Courts  of  the 
State.     In  the  opinion  of  the  General  Assembly,  nine  months 
and  a  half^  was  a  reasonable  time  within  which  plaintifi 
should  have  their  remedy  to  enforce  the  class  of  debts  or 
claims  specified  in  the  Act^  and  we  cannot  say  that  the  time 
was  so  short  or  unreasonable  as  to  make  the  Act  unconstita- 
tional:  Bacon  et  aL  va.  Howard^  20  Howard's  Repeats,  23; 
McElmyle  vs.  Cohen,  13  Peters'  Reports,  312;  Townsendw. 
Jemison,  9  Howard's  Reports,  407.     It  is  tru^  the  pUnUff 
was.  resident  in  Ireland,  but  he  had  an  agent  here  looking  after 
this  particular  claim  who  had  the  possession  and  control  of 
the  papers  appertaining  to  it,  and  was  doubtless  entrusted  with 
its  management  and  collection,  by  the  plaintiff. 

In  regard  to  the  credits  on  the  notes,  the  same  were  not 
made  by  the  mortgagor,  either  in  his  own  handwriting  or  sub- 
scribed by  him,  or  by  any  one  authoriased  by  him,  within  die 
true  intent  and  meaning  of  the  2883d  and  2884th  sections  of 
the  Code :  Green  t».  Holly  36  Oeorgia  Beports^  538.  The 
mortgage  was  executed  by  Grardner  alone,  and  the  action  to 
foreclose  it  was  instituted  against  him  as  mortgagor  to  show 
cause  why  it  should  not  be  foreclosed,  and  not  against  Stock- 
ton &  Company,  who  were  not  parties  to  the  mortgage.  As 
to  the  suggestion  of  fraud,  if  there  was  any  evidence  of  it  to 
prevent  the  running  of  the  statute,  that  was  a  question  of  &ct 
for  the  decision  of  the  Court,  under  the  submission  of  the 
parties,  and  the  Court  having  rendered  its  judgment  on  the 
evidence  before  it,  this  Court  will  not  interfere  to  control  it 

In  our  judgment,  there  was  no  error  in  the  Court  below  in 
holding  and  deciding  that  the  plaintiff  was  barred  of  his 
right  of  action  to  foreclose  his  mortgage  against  Gardner,  the 
mortgagor,  under  the  provisions  of  the  Act  of  the  General 
Assembly,  passed  on  the  16th  of  March,  1869,  on  the  stat^ 
ment  of  facts  disclosed  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed* 
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Chakles  West,  alias  Louis  Johns,  plaintiff  in  error,  t?*. 
The  State  op  Georgia,  defendant  in  error. 

According  to  the  decision  in  Johnson  vs.  The  State,  rendered  at  the  Jan- 
uary term,  1873,  where  the  indictment  is  for  arson,  io  burning  an  occa- 
pied  dwelling  house,  other  than  in  a  city,  town  or  Tillage,  and  the  jury 
render  a  verdict  of  guilty,  with  a  recommendation  to  the  mercy  of  the 
Court,  such  a  verdict  is  uncertain  and  illegal,  and  should  be  set  aside. 
A  verdict  in  such  cases,  where  the  defendant  is  convicted,  should  be  a 
general  verdict  of  guilty,  or  guilty,  with  a  recommendation  that  he  be 
confined  in  the  penitentiary  for  life.  The  jury  may,  in  all  capital  cases 
except  for  murder,  recommend  the  commntation,  whether  the  convic- 
tion is  or  is  not  founded  solely  on  circumstantial  testimony. 

Criminal  law.  Verdict.  Recommendation  to  mercy.  Be- 
fore Judge  Clark.  Sumter  Superior  Court.  October  Ad- 
journed Term,  1872. 

West,  alias  Johns,  was  placed  upon  trial  for  the  offense  of 
arson,  alleged  to  have  been  committed  on  the  3d  day  of  Au- 
gust, in  the  year  1872,  on  an  occupied  dwelling  house,  not  in 
a  city,  town  or  village.  The  defendant  pleaded  not  guilty. 
The  jury  found  the  defendant  guilty,  and  recommended  him 
to  the  mercy  of  the  Court.  The  Court  sentenced  him  to  be 
hung.  To  which  judgment  the  defendant  excepted,  insisting 
that  it  could  not  be  supported  by  the  verdict. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General,  by  Phil.  Cook,  for  the 
.State. 

Trippe,  Judge. 

This  case  is  controlled  by  the  two  cases,  John  i2.  Johnson 
vs.  The  StatCf  and  Allen  StaUings  vs.  The  State,  both  decided 
at  the  January  term,  1873.  Each  of  those  cases,  as  well  as 
this,  was  a  conviction  on  an  indictment  for  arson,  the  burning 
of  an  occupied  dwelling  house.  The  verdicts  in  all  three 
were  guilty,  with  a  recommendation  to  the  mercy  of  the  Court 
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In  Johnson  vs.  The  SlaUy^i  was  held  that  such  a  verdict,  in 
such  a  case,  was  an  illegal  verdict.  In  Stdllings  vs.  Tlu 
State  it  was  held,  that  under  the  Act  of  13th  December, 
1866,  Revised  Code,  section  4311,  a  jury  could,  in  such  cases, 
recommend  the  commutation  of  the  death  penalty  to  imprison- 
ment in  the  penitentiary  for  life,  and  applied  the  rule  to  all 
capital  offenses,  except  murder,  without  reference  to  the  char- 
acter of  the  testimony,  whether  or  not  it  was  circumstantial. 

This  case  falls  within  the  rule  held  in  Johnson  vs.  TIu 
BtcUe,  and  without  repeating  again  what  was  said  during  the 
present  year,  in  both  of  those  cases,  we  pronounce  that  the 
Court  erred  in  sentencing  the  defendant  to  be  hung,  under 
the  verdict  that  was  rendered. 

In  all  such  verdicts  the  Court  should,  before  finally  receiv- 
ing them,  cause  the  jury  to  correct  them,  so  as  to  be  in  con- 
formity with  the  law,  either  by  amending  the  recommenda- 
tion or  by  striking  it  out.  And  to  this  end,  they,  the  juries, 
should  be  fully  instructed  as  to  what  their  power  is  in  such 
cases. 

Judgment,  reversed. 


Joseph  Reagan  et  al.y  plaintiffs  in  error,  vs.  Wiluam 

Galloway,  defendant  in  error. 

"^  Where  the  failure  of  title,  set  op  as  a  breach  of  warranty  in  defense  to  a 
suit  for  the  purchase  money  of  land,  was  the  result  of  the  act  of  the 
defendants,  a  verdict  for  the  plaintiff  will  not  be  interfered  with. 

New  trial.    Warranty.     Before  Judge  Hall.    Rockdale 
Superior  Court     February  Adjourned  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Clark  &  Pace  ;  Peeples  &  Howell,  for  plaintiffs  in 
error. 

J.  J.  Floyd,  for  defendant 
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Warj^er,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendantSy  to  recover  the  sum  of  $500  00,  the  same  being  the 
balance  due  the  plaintiff  for  a  tract  of  laud  in  Bockdale 
county.  On  the  trial  of  the  case,  the  jury  found  a  verdict  for 
the  plaintiff,  whereupon  the  defendants  made  a  motion  for  a 
new  trial  on  the  several  grounds  stated  therein,  which  was 
overruled,  and  the  defendants  excepted. 

It  ap|:)ears  from  the  evidence  in  the  record  that  the  plaintiff 
sold  the  tract  of  land  to  Stewart  for  the  purpose  of  erecting  a 
distillery  thereon.  Stewart  paid  $500  00,  one-half  of  the 
purchase  money,  and  gave  plaintiff  his  note  for  $500  00,  the 
plaintiff  giving  Stewart-  his  bond  to  make  him  a  title  to  the 
laud  when  the  note  was  paid.  A  short  time  before  the  note 
became  due,  Keagan,  one  of  the  defendants,  stated  to  plaintiff 
that  they  had  bought  an  interest  in  the  land  and  distillery 
from  Stewart,  and  proposed  to  the  plaintiff,  as  a  matter  of  ac- 
commodation to  them,  that  he  should  take  their  note  in  the 
place  of  Stewart's  note  for  the  balance  of  the  unpaid  purchase 
money  due  for  the  land,  and  make  them  a  deed  to  the  land 
instead  of  Stewart  Plaintiff,  with  Stewart's  assent,  consented 
to  this  arrangement,  made  a  warranty  deed  to  the  defendants 
for  the  land,  Stewart  giving  up  to  plaintiff  his  bond,  and  offered 
to  Keagan,  Stewart's  note,  when  he  said,  ''hold  that  note 
until  Webb  comes  up  m  a  few  days  and  we  will  give  you  our 
note,"  which  they  have  not  done,  or  paid  for  the  land.  At  the 
time  of  this  transaction  the  defendants  were  in  possession  of 
the  land  and  distillery,  and  had  been  for  some  time  previous 
thereto,  and  continued  in  possession  thereof  until  the  same 
was  sold,  as  hereinafler  stated.  The  defendants  pleaded  in 
defense  of  the  plaintiff's  action  a  breach  of  the  warranty  of 
title  to  the  land  contained  in  the  plaintiff's  deed  to  them.  It 
appears  in  the  record  that  after  the  sale  of  the  land  to  Stewart, 
to-wit:  on  the  7th  of  June,  1869,  the  plaintiff  executed  under 
bis  hand  and  seal  an  instrument  in  writing  granting  his  con- 
sent to  Parr  to  erect  and  carry  on  a  distillery  on  the  land,  re- 
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citing  therein  that  it  was  the  land  which  he  had  sold  to 
Parr  and  Stewart,  on  the  10th  day  of  October,  1868,  and  that 
it  should  be  subject  to  the  revenue  laws  of  the  United  States 
for  taxes  and  penalties  which  shall  have  priority  of  any  claim 
of  mine.  In  case  of  the  forfeiture  of  the  distillery  premises, 
or  any  part  thereof,  the  title  to  said  land  shall  vest  in  the 
United  States,  discharged  from  any  claim  I  have  on  said  land. 
This  instrument  was  recorded  16th  August,  1869.  The  deed 
of  plaintiff  to  defendants  was  executed  on  theldth  of  Novem- 
ber thereafter.  There  is  some  conflict  in  the  evidence  as  to 
whether  the  defendants  had  actual  notice  of  this  instrument, 
independent  of  its  being  recorded  at  the  time  of  the  execution 
of  the  warranty  deed  to  them  by  the  plaintiff.  The  distillers 
in  possession  of  the  land  failed  to  pay  the  revenue  tax  due  the 
United  States,  and  the  land  was  sold  for  the  payment  thereof, 
and  the  question  is,  whether  the  defendants,  under  the  fects 
of  the  case,  can  plead  the  same  as  a  breach  of  the  plaintiff  *9 
warranty  of  title  to  the  land  in  bar  of  his  right  to  recover  the 
balance  of  the  purchase  money  for  the  land  due  by  them 
therefor. 

There  is  no  pretense  that  the  plaintiff  did  not  have  a  good 
title  to  the  land  when  he  sold  to  Stewart,  but  it  is  said  he 
created  a  lien  upon  it  by  the  instrument  executed  on  the  7th 
June,  1869.  By  that  instrument,  he  consented  for  the  dis- 
tillery to  be  created  on  the  land,  waived  the  priority  of  his 
claim,  and  consented  that  the  title  to  the  land  should  vest  in 
the  United  States,  discharged  from  any  claim  which  he  might 
have  upon  the  land,  in  case  of  the  forfeiture  of  the  distilling 
premises,  under  the  revenue  laws  of  the  United  States  for 
taxes  and  penalties. 

There  was  no  lien  created  on  the  land  by  any  act  of  the 
plaintiff;  that  instrument  never  would  have  created  a  lien  on 
the  land  without  something  more,  and  what  was  that  ?  The 
fitilure  to  pay  the  revenue  tax  to  the  government  for  carrying 
on  the  distillery  on  the  land.  Whose  act  was  that  ?  It  was 
the  act  of  the  defendants  and  their  associates,  who  were  in 
possession  thereof.    The  evidence  shows  that  the  defendants 
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were  in  the  possession  of  the  land  and  distillery  for  some  time 
before  the  deed  was  made  by  the  plaintifi*  to  them^  and  con- 
tinned  in  possession  until  the  land  was  sold.  It  was  their  act 
in  failing  to  pay  the  revenue  tax  that  created  a  lien  on  the 
land  and  caused  it  to  be  sold.  If  they  had  performed  their 
duty  in  that  respect,  the  instrument  executed  by  the  plaintiff 
would  not  have  done  them  any  harm,  or  have  interfered  with 
their  title  to  the  land.  The  instrument  executed  by  the  plain- 
tiff on  the  7th  of  June,  1869,  did  not  create  any  lien  on  the 
land,  but  the  failure  of  the  defendants,  who  were  in  possession 
of  it,  carrying  on  a  distillery,  did,  by  failing  to  pay  the  rev- 
enue tax,  and  this  lien  was  created  by  their  own  act^  after  the 
execution  of  the  plaintiff's  warranty  deed  of  the  land  to  them, 
consequently,  they  cannot  ^t  up  their  own  wrongful  act  sub- 
sequent to  the  making  of  the  warranty  deed  to  them  by  the 
plaintiff,  which  created  the  lien  under  the  revenue  laws  of  the 
United  States,  by  which  the  land  was  sold,  as  a  breach  of  the 
plaintiff's  warranty  of  his  title  to  the  land,  so  as  to  avoid  the 
payment  of  the  balance  of  the  purchase  money  due  by  them 
to  the  plaintiff  therefor.  To  allow  them  to  do  so,  under  the 
fects  disclosed  by  the  record  in  this  case,  would  be  contrary  to 
the  plain  principles  of  justice,  equity  and  fair  dealing.  We 
find  no  error  in  the  charge  of  the  Court  to  the  jury,  in  view 
of  the  facts  disclosed  in  the  record.  The  verdict  rendered  by 
the  jury  did  substantial  justice  between  the  parties,  and  we 
will  not  disturb  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Abohibold  L.  Camp,  plaintiff  in  error,  vs.  Nancht  Phil- 
lips, administratrix,  defendant  in  error. 

To  entitle  a  party  to  recover  back  money  which  he  has  paid,  on  the 
ground  that  it  was  paid  to  the  defendant  through  a  mistake  or  igno- 
rance of  facts,  which  he  sets  up  as  showing  there  was  no  legal  liability 
on  him  to  pay,  the  plaintiff  should  allege  and  show  on  the  trial  that  at 
the  time  of  the  payment  he  was  mistaken  as  to  such  facts,  or  ignorant 
of  their  existence. 
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Mistake.  Before  Judge  Green.  Newton  Superior  Court 
September  Term,  1872. 

Nancy  Phillips,  as  administratrix  of  Noah  Phillips,  de- 
ceased, brought  assumpsit  against  Archibold  L.  Camp,  for 
$650  00,  besides  interest,  making  the  following  case: 

Defendant  asserted  to  plaintiff  that  he  held  a  jadgmeiit 
against  her  intestate,  rendered  at  the  September  term,  1860,  of 
Newton  Superior  Court,  for  $2,000  00,  principal,  and  $766 10 
interest,  to  date  of  judgment.  Plaintiff,  deceived  bj  this 
wrongful  and  fraudulent  claim,  on  March  6th,  1867,  paid  to 
defendant  the  sum  of  $650  00  on  the  ^  /a.,  issued  from 
said  judgment.  In  reality,  said  judgment  had  been  satisfied 
in  full  by  plaintiff's  intestate,  during  his  life,  but  this  &e( 
was  unknown  to  her  at  the  time  of  said  payment  Defend- 
ant refuses  to  reftmd  said  sum  of  money,  and  hence  this  sail 

The  record  fails  to  disclose  the  defendant's  plea. 

The  evidence  made  the  following  case:  On  October  7th, 
1868,  the  execution  referred  to  in  the  declaration  was  levied 
upon  property  of  plaintiff's  intestate.  The  plaintiff  availed 
herself  of  the  Relief  Act  of  1868.  Upon  the  trial  of  the 
issue  thus  formed,  the  jury  found  that  the  execution  had  been 
satisfied.  A  new  trial  was  moved  for  and  refused,  which 
judgment  was  affirmed  in  the  Supreme  Court:  See  Gamp  m. 
JPhUKps,  admimstrcUriXf  42  Oeorgia  Beporta,  289.  The 
plaintiff  introduced  the  entire  record  of  the  above  stated  case, 
and  proved  by  Thomas  M.  Meriwether,  the  foreman  of  the 
jury  rendering  the  above  verdict,  that  upon  the  trial  of  said 
case,  the  receipt  of  $650  00,  of  date  March  5th,  1867,  on  saii 
execution,  was  not  considered  by  the  juiy  in  finding  in  fiivor 
of  movant;  that  the  jury  found  that  the  execution  had  been 
paid  off  during  the  lifetime  of  plaintiff's  intestate,  and  before 
the  said  $650  00  payment  had  been  made;  that  the  jury  re- 
turned into  the  Court-room  during  their  deliberations,  and 
asked  instructions  of  the  Court,  as  to  whether  they  should 
consider  the  payment  of  the  $650  00  so  as  to  allow  them  to 
find  that  amount  in  favor  of  the  movant  against  the  plaintiff 
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in  execution;  that  the  Court  instructed  them  that  under  the 
state  of  the  pleadings  they  could  not  so  find ;  that  they  then 
excluded  said  payment  from  further  consideration  and  found 
the  execution  nevertheless  paid  off. 

The  plaintiff  closed,  and  the  defendant  introduced  no  testi- 
mony. The  Court  charged  the  jury,  that  if  they  believed 
from  the  evidence  that  the  plaintiff  paid  the  money  sued  for, 
under  a  mistake  of  law  or  of  fact,  they  must  find  for  the  plain- 
tiff. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  full 
amount  sued  for,  with  interest.  The  defendant  moved  for  a 
new  trial  because  of  error  in  the  aforesaid  charge,  and  be- 
cause the  verdict  was  contrary  to  said  charge  and  the  evidence. 
The  motion  was  overruled  and  defendant  excepted. 

J.  J.  Floyd,  for  plaintiff  in  error. 

A.  M.  Speer,  for  defendant. 

Trippe,  Judge. 

It  was  decided  during  the  present  term  in  Arnold  &  DuBoae 
vs.  The  Georgia  Railroad  and  Banking  Company fthsit  money 
voluntarily  paid  by  a  party  through  mere  ignorance  of  law, 
though  he  may  not  have  been  legally  bound  to  pay  it,  could 
not  be  recovered  back.  If  it  be  paid  under  a  mistake  of  &ct3 
or  ignorance  of  facts,  the  rule  may  be  different.  For  instance, 
if  the  facts  of  which  the  party  so  paying  was  ignorant,  be 
such  as  to  show  that  the  one  receiving  the  money  ought  not  in 
equity  and  good  conscience  to  retain  it.  But  to  entitle  one  to 
a  recovery,  the  ignorance  of  the  facts  relied  on  should  be 
alleged  and  proved  to  have  existed  at  the  time  of  the  payment. 
If  knowledge  of  such  facts  exist  at  that  time,  the  party  can- 
not, on  ascertaining  that  they  would  have  constituted  a  legal 
defense,  call  upon  the  Courts  to  revoke  what  he  has  volun- 
tarily done:  See  case  referred  to  above,  Arnold  &  DuBoae  vs. 
Georgia  Railroad  and  Banking  Companyy  and  authorities 
there  cited. 

Judgment  reversed. 
Vol.  xLix.  29. 
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Cothran  vs.  Donaldson. 

Hugh  D.  Cothban,  administrator,  et  a/.,  plainti^B  in  error, 
v8,  Joseph  Donaldson,  defendant  in  error. 

1.  Where  a  case  was  submitted  to  the  jury  upon  the  agreement  of  coon- 
sell  that  should  they  make  a  verdict  before  the  Court  convened  on  the 
next  morning,  the  foreman  might  take  the  papers  and  the  jary  dis- 
perse ;  which  course  was  pursued,  but  upon  the  assembling  of  the  joiy 
on  the  succeeding  day,  the  foreman  stated  to  the  Court  that,  on  the 
previous  evening,  the  jury  had  agreed  upon  a  verdict,  but  that  he, 
after  they  had  dispersed,  had  become  satisfied  that  there  was  an  error 
in  it,  and  asked  that  the  jury  be  remanded  to  their  room  that  the  error 
might  be  corrected,  it  was  error  in  the  Court,  after  asking  them  in  a 
body  if  any  one  had  tampered  with  them  or  attempted  to  influence  their 
opinions  in  any  way  in  the  matter,  to  which  none  of  them  made  any 
reply,  except  that  two  of  them  stated  that  the  sheriff  and  another  per- 
son had  asked  them  if  they  had  agreed  upon  a  verdict,  to  accede  to 
the  request  of  the  foreman. 

2.  If  the  verdict  was  merely  imperfect  and  informal,  but  the  intention  of 
the  jury  was  clearly  expressed,  then  the  Court  should  have  had  the 
verdict  put  in  proper  form  in  accordance  with  that  intention.  Iff 
however,  the  verdict  was  so  defective  as  to  be  void,  under  the  law,  then 
the  Court  should  have  set  it  aside  and  declared  a  mistrial. 

Practice  in  the  Superior  Court.    Jury.   Verdict.    Mistrial. 

Before  Judge  Harvey.    Bartow  Superior  Court,     March 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Egbert  T.  Fouche;  John  W.  TVofpord,  for  plaintiflfe  in 
error. 

W.  T.  WoFPORD;  A.  Johnson,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants on  a  promissory  note  for  the  sum  of  $4,181  00,  dated 
1st  May,  1860,  due  one  day  after  date,  on  which  there  were 
several  credits.  On  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  of  $4,936  41.  The  plaintiff  remitted 
the  sum  of  $1,255  41,  leaving  the  verdict  to  stand  for  the 
sum  of  $3,681  00.     The  defendants  made  a  motion  for  a  new 
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trial,  on  the  several  grounds  stated  therein,  which  was  over- 
ruled, and  tlie  defendants  excepted.  It  appears  from  the 
record  and  bill  of  exceptions  that  afler  the  jury  had  been 
charged  by  the  Court  with  the  case,  the  Court  adjourned  un- 
til the  next  morning,  the  counsel  for  the  respective  parties 
consenting  that  if  the  jury  agreed  on  a  verdict  before  the 
Court  convened  the  next  morning,  that  the  foreman  of  the 
jury  might  retain  the  verdict  and  return  it  in  open  Court, 
When  the  juiy  reassembled  the  next  morning,  the  foreman 
stated  to  the  Court,  that  on  the  previous  evening  the  jury  had 
made  a  verdict,  but  he  had,  during  the  night,  and  afler  the 
jury  had  dispersed,  become  satisfied  there  was  an  error  in  the 
verdict,  and  that  he  wanted  the  jury  sent  back  to  their  room 
that  the  verdict  might  be  corrected.  The  Judge  certifies,  in 
the  bill  of  exceptions,  that  the  verdict  was  imperfect  and  in- 
formal, but  in  what  respect,  it  does  not  appear.  The  defend- 
ants' counsel  objected  to  the  resubmission  of  the  case  to  the 
jury,  for  the  reason  that  they  had  dispersed  and  could  no 
longer  be  the  jury  in  the  case.  The  Court,  however,  swore 
the  jury,  and  asked  them,  in  a  body,  if  any  one  had  tampered 
with  them,  or  attempted  to  influence  their  opinions  in  any 
way  in  the  matter,  to  which  none  of  them  made  any  reply, 
except  that  two  of  them  stated  that  the  sheriff  and  another 
p^i'son  had  asked  them  if  they  had  agreed  to  a  verdict.  The 
case  was  then,  against  defendants'  objection,  resubmitted  to 
the  jury,  by  the  Court,  they  retiring  to  their  room,  and  afler 
being  out  several  hours,  returned  the  verdict  hereinbefore  set 
forth. 

If  the  verdict  was  merely  imperfect  and  informal,  but  the 
intention  of  the  jury  clearly  expressed,  then  the  Court  should 
have  had  the  verdict  put  in  proper  form,  in  accordance  with 
that  intention.  If,  however,  the  verdict  was  so  defective  as 
to  be  void,  under  the  law,  then  the  Court  should  have  set  it 
aside  and  declared  a  mistrial  in  the  case.  What  was  the  mat- 
ter with  the  verdict,  the  record  does  not  inform  us.  But  it 
was  error  in  the  Court  to  submit  the  case  to  the  jury  again 
for  their  consideration,  against  the  defendants'  objections,  afler 


460         SUPREME  COURT  OF  GEORGIA. 

Tompkins  m.  Tnmlin  et  al. 

they  bad  dispersed,  because  the  foreman  of  the  jury  said  he 
was  not  satisfied  with  the  verdict.  The  swearing  of  the  jaiy 
did  not  help  the  matter,  as  only  two  of  the  jurors  ansirered 
the  questions  put  to  them  by  the  Court  in  relation  to  their 
having  been  influenced  or  tampered  with.  It  would  be  ao 
unsafe  and  dangerous  rule  to  establish,  that  a  verdict  rendered 
by  a  jury,  under  the  statement  of  facts  disclosed  by  the  record 
in  this  case,  should  stand.  But  for  this  error  of  the  Court, 
we  should  not  have  been  disposed  to  have  interfered  with  the 
judgment,  although  we  do  not  think  the  case  was  very  clearly 
and  &irly  submitted  by  the  Court  to  the  jury  in  its  chai^ 
Let  the  judgment  of  the  Court  below  be  reversed. 


Caijsb  Tompkins,  plaintiff  in  error,  vs.  Lewis  Tumuk  dal., 

defendants  in  error. 

A  defendant  in  execution,  though  he  may  hare  eqattiee  which  woold 
entitle  him  to  file  a  bill  for  the  purpose  of  setting  aside  the  judgnenl 
on  which  the  execution  issued,  has  no  right,  unless  he  shows  special 
reasons  therefor,  to  enjoin  the  levy  and  sale,  under  the  execution,  of 
property  which  he  alleges  in  his  bill  belongs  to  and  is  in  the  possession 
of  another  person.  Such  owner  of  the  property  may  assert  his  own 
rights  in  the  premises  in  such  a  way  as  the  law  provides,  and  the  de- 
fendant's right  can  be  determined  on  the  final  trial  of  his  bill. 

Injuncti(Hi.  Judgment.  Execution.  Levy  and  sale.  Befbie 
Judge  McCuTCHfiN.  Bartow  County.  At  Chambers.  Au- 
gust  16th,  1873. 

Caleb  Tompkins  filed  his  bill  against  Lewis  Tumlin  and 
James  Kennedy,  sheriff  of  Bartow  county,  making,  substan- 
tially, the  following  case ; 

The  defendant,  Lewis  Tumlin,  is  seeking  to  enforce  an  ex- 
ecution against  the  complainant  for  the  sum  of  $100  00  prin* 
cipal,  and  $69  00  interest,  issued  by  James  Milner,  Notary 
Public  and  ex  officio  Justice  of  the  Peace,  on  January  31st^ 
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1872.  On  February  2d9  1872,  one  A.  B.  Harrison,  a  con- 
stable, did  levy  said  execution  on  one  acre  of  land,  more  or 
less,  being  a  part  of  lot  of  land  number  four  hundred  and 
eighty-one,  in  the  fourth  district  of  the  third  section  of  Bar- 
tow county,  and  being  a  part  of  the  premises  now  owned  and 
occupied  by  Emily  B.  Baker,  as  the  property  of  complainant. 
Said  constable  has  turned  over  said  execution  and  levy  to 
James  Kennedy,  sheriff  of  said  county,  who  has  advertised 
said  lots  to  be  sold  on  the  first  Tuesday  in  August,  1873. 

The  bill  then  proceeds  to  state  that  the  execution  is  based 
on  no  valid  judgment,  and  to  elaborate  the  Reasons  for  this 
assertion.  It  prays  that  the  defendants  be  enjoined  from  pro- 
ceeding with  said  levy  until  the  further  order  of  the  Court ; 
that  the  defendant,  Tumlin,  be  required  to  show  that  said 
execution  is  based  upon  a  valid  judgment  before  he  be  al- 
lowed to  proceed  with  its  collection ;  that  the  writ  of  subpoena 
may  issue. 

The  Chancellor  refused  the  injunction,  and  complainant 
excepted. 

M.  R.  Stansell  ;  J.  L.  Moore,  for  plaintiff  in  error. 

R.  H.  Murphy,  by  Peeples  &  Howell,  for  defendants. 

Tkippe,  Judge. 

The  complainant,  in  his  bill,  alleges  that  the  property  lev- 
ied on  belongs  to,  and  is  in  the  possession  of,  a  third  person. 
If  that  be  true,  there  is  no  necessity  fi:)r  his  filing  this  bill  to 
enjoin  the  proceedings  under  the  levy.  He  shows  no  special 
reasons  therefor.  That  third  person  is  not  a  party  to  the 
bill,  nor  is  asking  any  relief.  The  law  affords  him  ample 
remedy  for  his  own  protection,  when  he  seeks  to  assert  his 
legal  or  equitable  rights.  There  can,  therefore,  be  no  reason 
to  grant  the  complainant  an  injunction,  when,  so  fiur  as  ap- 
pears, no  damage  is  threatened  him.  His  bill  may  go  to  a 
hearing  without  the  injunction  he  asks,  and  if  he  has  equities 
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against  the  judgment  they  can  be  secured  on  that  hearing. 
There  was  no  error  in  the  refusal  of  the  Court  to  grant  the 
injunction. 

Judgment  affirmed. 


The  Board  of  Commissioners  of  Koads  and  Revenues 
fDr  the  County  of  Floyd,  plaintiff  in  error,  vs.  Wil- 
liam S.  HuBD,  defendant  in  error. 

1.  A  non-reBident  plaintiff  may,  by  complying  with  the  proyisions  of  the 
•Act  of  Congress  of  March  2d,  1867,  remove  his  case  from  a  State  tri- 
bunal to  the  next  term  of  the  Circuit  Coact  of  the  United  States  to  be 
held  in  the  district  in  which  said  suit  is  pending,  and  this  motion  ma/ 
be  made  at  a  term  of  the  Court  prior  to  that  which  said  suit  is  retarc- 
able. 

2.  A  county  being  suable  by  law  in  the  State  tribunals,  is,  though  a  por 
tion  of  the  State,  subject  to  suit  in  the  United  States  Courts. 

8.  Suits  may  properly  be  removed  from  a  State  Court  into  the  Circuit 
Court  of  the  United  States,  where  the  jurisdiction  of  the  Circuit  Court, 
if  the  suit  had  been  originally  commenced  there,  could  not  have  been 
sustained. 

Removal  of  cases.  United  States  Courts.  JurisdictioD. 
Before  Judge  McCutchen.  Floyd  Superior  Court.  July 
Adjourned  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Wright  &  Featherston  ;  Alexander  &  Wright,  for 
plaintiff  in  error,  argued  as  follows : 

The  motion  was  prematurely  made,  because  the  term  <^ 
the  Court  had  not  arrived  to  which  the  case  was  returnable. 

As  to  this  motion,  therefore,  the  whole  proceeding  was  had 
at  Chambers,  and  the  Judge  who  heard  the  motion  and 
granted  the  order  was  not  sitting  as  a  Court. 

Judges  cannot  exercise  any  power  out  of  term  time  exc^ 
the  authority  is  expressly  granted ;  but  they  may,  by  order 
granted  in  term  time,  render  a  judgment  in  vacation :  New 
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Code,  249;  1  Kelly,  300,  Watson  vs.  Jones;  37  Ga.,  251, 
Solomon  va,  Peters;  24  Gra.,  418,  Brown  et  al,^  va.  Smith; 
45  Ga,,  300,  Beall  vs.  Bailey.  Could  defendants  have  origi- 
nated any  motion  themselves,  as,  for  instance,  a  motion  to  dis- 
miss for  any  reason  in  vacation,  or  even  during  a  session 
which  was  being  held  before  the  return  term  of  the  case? 
They  could  not.  If  this  be  true,  how  can  the  plaintiffs 
originate  a  motion  and  h^ve  it  heard  under  such  circum- 
stances ?  The  defendants  were  not  in  Court,  and  could  not  be 
considered  in  till  the  return  term  had  arrived.  The  laws  of 
this  State  give  to  the  Judge  certain  powers  which  he  can 
exercise  in  vacation,  but  he  can  exercise  no  others.  The 
power  to  remove  a  cause  must  be  exercised  by  the  Court 
having  jurisdiction.  The  July  term,  1872,  of  the  Superior 
Court  has  no  jurisdiction  of  a  case  returnable  to  the  January 
term,  1873 :  Act  of  Congress,  March,  1867 ;  40  Ga.,  1, 
Stewart  &  Cutts,  vs.  Mordecai ;  41  Ga.,  242,  Peters  d  al,y  vs. 
Peters.  This  Court  has  frequently  passed  upon  the  l^al 
questions  of  removal — in  some  cases  affirming  and  in  others 
reversing  the  judgment  of  the  Court  below.  In  doing  so, 
it  has  construed  the  laws  of  Congress  as  well  as  State  laws  in 
reference  to  the  questions:  23  Ga.,  480;  40  Gra.,  1 ;  41  Ga., 
417;  43  Ga.,  142,  181;  45  Ga.,  104;  Mayor  and  Council 
of  Macon  vs.  Gumming,  July  term,  1872 ;  Sindell  vs.  McWil- 
liams.  Ibid. 

The  State  of  Greorgia  cannot  be  sued  in  the  Federal  Court, 
nor  can  she  be  sued  in  the  State  Court  unless  by  special 
statute.  If  the  statute  authorizes  a  suit  in  the  State  Court, 
the  suit  must  be  confined  to  the  State  Court ;  and,  being  sued 
in  the  State  Court,  will  not  justify  a  removal  to  the  Federal 
Court.  Floyd  county  is  a  part  of  the  State,  and  for  the  same 
.reason  cannot  be  sued  in  the  Federal  Court,  nor  be  sued  in 
the  State  Court  without  express  authority  of  the  L^islature, 
and  this  grant  is  limited  and  confined  to  the  State  Courts  en- 
tirely. The  L^islature  of  Georgia  can  confer  no  power  on 
the  Federal  Court 


464         SUPREME  COURT  OF  GEORGIA. 

The  Board  of  Coramissioners,  etc.,  r«.  Hard. 

HiLLYEB  &  Brother;  L.  E.  Bleckley,  for  defendaot, 
submitted  the  following  brief: 

1st  Case  removable  at  any  time:  Act  of  Congress,  Maidi, 
1867,  page  558. 

2d.  County  non-suable  as  a  corporation:  Code  of  1873, 
section  491.  If  a  corporation,  then  it  is  a  citizen,  within  the 
Act  of  1867.  As  to  removal :  12  Wallace,  270;  14  WaUaoe, 
282. 

3d.  The  suit  is  proper  for  purpose  of  settling  all  possible 
controvoisj  as  to  the  validity  and  amount  of  the  debt,  and  to 
exhaust  the  property  specially  made  liable  by  the  Act  author- 
izing the  county  to  issue  the  bonds :  Act  of  1853--4,  page  400. 

Warner,  Chief  Justice. 

On  the  5th  day  of  July,  1872,  the  plaintiff,  a  citizen  of  the 
State  of  Connecticut,  commenced  his  action  in  the  Superior 
Court  of  Floyd  county  against  said  county  of  Floyd,  and  five 
other  persons,  alleged  to  be  commissioners  of  roads  and  reve- 
nues for  said  county,  to  recover  the  sum  of  $16,650  00,  be- 
sides interest,  due  him  on  certain  bonds  of  said  county.    The 
suit  was  commenced  in  July,  1872,  but  too  late  to  be  returned 
to  the  July  term  of  the  Court  in  1872,  and  was  returned  to 
the  next  January  term,  1873.    The  July  term  of  the  Court 
was  adjourned,  and  during  the  session  of  said  adjonmed 
Court,  on  the  13th  of  January,  1873,  but  before  the  regular 
term  of  the  Court  to  which  the  plaintiiT's  suit  was  made  re- 
turnable on  the  20th  of  January,  1873,  the  plaintiff  petitioned 
the  Court  to  remove  his  case  pending  in  the  Superior  Court 
of  Floyd  county,  as  aforesaid,  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Greoi^ia,  alleging 
that  he  was  a  citizen  of  the  State  of  Connecticut,  and  the  de- 
fendant a  citizen  of  the  State  of  G^rgia,  and  that  he  had 
reason  to  believe,  and  did  believe  that  from  local  influence  he 
would  not  be  able  to  obtain  justice  in  said  State  Court     The 
petition  was  accompanied  by  the  affidavit  and  bond  of  the  pe- 
titioner, as  required  by  the  Act  of  Congress,  of  2d  of  March, 
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1867,  providing  for  the  removal  of  cases  from  State  Courts  to 
the  Circuit  Courts  of  the  United  States.  The  Court  passed 
an  order  that  the  bond  and  security  be  accepted^  and  that  the 
Court  proceed  no  fufther  in  said  suit,  and  that  the  clerk  make 
out  and  deliver  to  the  plaintiff  a  transcript  of  the  record^  pro- 
ceedings, etc.     Whereupon  the  defendant  excepted. 

1.  By  the  amendatory  Act  of  Congress,  of  the  2d  March, 
1867,  it  is  enacted,  '^  that  where  a  suit  is  now  pending  or  may  be 
hereafter  brought  in  any  State  Court  in  which  there  is  contro- 
versy between  a  citizen  of  the  State  in  which  the  suit  is  brought, 
and  a  citizen  of  another  State,  and  the  matter  in  dispute  ex- 
ceeds the  sum  of  $500  00,  exclusive  of  costs,  such  citizen  of 
another  State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  State  Court  an  affidavit  stating  that  he 
has  reason  to,  and  does  believe,  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  such  State 
Court,  may,  at  any  timey  before  the  final  hearing  or  trial  of 
the  suit,  file  a  petition  in  such  State  Court  for  the  removal  of 
the  suit  into  the  next  Circuit  Court  of  the  United  States  to 
be  held  in  the  district  where  the  suit  is  pending,  and  offer 
good  and  sufficient  surety  for  his  entering  in  such  Court,  on  the 
first  day  of  its  session,  copies  of  all  process,  pleadings,  depo- 
sitioDS,  testimony,  and  other  prooeedings  in  said  suit,  and  doing 
BOoh  other  appropriate  acts  as  by  the  Act  to  which  this  Act  is 
amendatory,  are  required  to  be  done  upon  the  removal  of  the 
suit  into  the  United  States  Court,  and  it  shall  be,  thereupon, 
the  duty  of  the  State  Court  to  accept  the  security,  and  pro- 
ceed DO  further  in  the  suit,  and  the  said  copies  being  entered  as 
aforesaid  in  such  Court  of  the  United  States,  the  suit  shall 
there  proceed  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process/'  There  is  no  complaint  that  the 
plaintiff  has  not  complied  with  the  provisions  of  this  Act  of 
Congress  as  to  the  removal  of  cases  pending  in  the  State 
Courts  to  the  Circuit  Courts  of  the  United  States,  but  the 
complaint  is  that  the  application  for  removal  was  prematurely 
made  to  the  State  Court,  inasmuch  as  it  was  made  to  the 
Court  before  the  session  thereof  to  which  the  suit  was  made 
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returnable,  ^nd  because  the  Circuit  Court  of  the  United  States 
has  no  jurisdiction  of  the  case,  that  the  State  could  not  be 
sued  in  that  Court,  and  the  county  of  Floyd  is  a  part  of  the 
State.  The  plaintiff's  action  is  brought  against  the  defendant 
for  an  alleged  violation  of  a  contract,  and  the  law  gives  to 
him  a  remedy  to  enforce  it  by  an  action  or  suit  at  law:  Code, 
2217.  Ordinary  suits  in  the  Superior  Court  shall  be  by  pe- 
tition to  the  Court,  signed  by  the  plaintiff  or  his  counsel, 
plainly,  fully  and  distinctly  setting  forth  his  charge  or  de- 
mand, substantially:  Code,  section  3256.  When  such  peti- 
tion is  filed  in  the  clerk's  office  of  the  Court,  his  indorsement 
thereon  of  the  date  of  its  filing  in  office  shall  be  oonsidered 
the  time  of  the  commencement  of  the  suit :  Code,  sec.  2257. 
The  plaintiff's  petition  against  the  defendant  was  filed  in  the 
clerk's  office  on  the  5th  day  of  July,  1872,  and  the  suit  was 
commenced  on  that  day  by  the  plaintiff  against  the  defendant, 
and  was  pending  in  the  Superior  Court  of  Floyd  county, 
within  the  terms  and  meaning  of  the  Act  of  Congress.  The 
application  for  removal  was  made  to  the  Superior  Court  of 
that  county  when  in  session,  according  to  law,  but  before  the 
January  term  of  the  Court  to  which  the  suit  was  made  re- 
turnable ;  the  suit,  however,  was  pending  in  that  Court,  nev- 
ertheless, and  the  Court,  when  lawfully  in  session,  had  the 
l^al  power  and  authority  to  hear  and  consider  the  application 
for  its  removal  at  the  time  when  the  same  was  made  and 
allowed.*  The  plaintiff  may  have  believed  that,  from  local 
influence  he  would  not  be  able  to  obtain  justice  at  the  first 
term  of  the  Court,  that  his  case  would  be  dismissed  on  de* 
murrer,  or  for  non-payment  of  taxes,  or  for  some  other  cause 
produced  by  local  influence,  and  for  that  reason  desired  to  ex- 
ercise his  right  of  removal  before  the  first  term  of  the  Coort. 
The  suit  was  commenced  and  pending  in  the  Superior  Court 
of  Floyd  county,  and  under  the  provisions  of  the  Act  of  Con- 
gress, he  had  the  right,  at  any  time  before  the  final  hearing  or 
trial  of  the  suit,  to  petition  the  Court  for  its  removal,  and 
upon  a  compliance  with  the  provisions  of  the  Act  for  that 
purpose,  it  was  the  duty  of  the  Court  to  grant  the  application 
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and  proceed  no  further  with  the  suit.  It  is  as  much  the  duty  of 
the  State  Courts  to  obey  the  Constitution  of  the  United  States^ 
and  the  Acts  of  Congress  passed  in  piirmance  thereof,  as  any 
other  law — indeed,  it  is  the  supreme  law  of  the  land,  and  so 
expressly  declared  to  be  by  the  Constitution  of  the  United 
States,  and  by  the  Constitution  of  this  State.  The  Act  of 
Congress,  of  the  2d  March,  1867,  has  been  decided  by  the 
Supreme  Court  of  the  United  States  to  be  a  valid,  constitu- 
tional law:  Railway  Company  vs.  Whitton,  13  Wallace  Re- 
ports, 271, 

2.  It  is  true  that  the  county  of  Floyd  is  a  part  of  the  State 
of  Georgia,  but  it  is  also  true  that  the  State  has,  in  the  exer- 
cise of  her  sovereign  authority,  declared  it  to  be  a  corporation, 
with  power  to  sue  or  be  sued  in  any  Court — that  is  to  say,  in 
any  Court  of  this  State :  Code,  sec.  525.  The  State  has  given 
her  consent  that  the  county  of  Floyd  may  be  sued  as  a  corpo- 
ration in  any  of  the  Courts  of  this  State,  and  this  privilege  is 
not  restricted  to  her  own  citizens,  even  if  she  could  have  done 
so  under  that  provision  of  the  Constitution  of  the  United 
States  which  declares^  "that  the  citizens  of  eaek  State  shall  be 
entitled  to  oM  privileges  and  immunities  of  citizens  in  the  sev- 
eral States.'^  It  has  been  repeatedly  held  by  the  Supreme 
Court  of  the  United  States  that  a  corporation  is  a  citizen  for 
the  purpose  of  giving  to  the  Federal  Courts  jurisdiction:  See 
Railway  Company  vs.  Whitton,  before  cited,  13  Wallace,  290. 
The  plaintiff,  although  a  citizen  of  another  State,  had  the 
right  to  sue  the  county  of  Floyd  as  a  corporation,  by  the  ex- 
press assent  of  the  State,  in  her  Courts.  This  being  so,  then 
the  Act  of  Congress  before  recited,  which  has  been  decided  to 
be  a  valid,  constitutional  law,  provides  for  the  removal  of  the 
suit  into  the  Circuit  Court  of  the  United  States,  for  the  causes 
and  in  the  manner  therein  specified. 

3.  In  the  case  of  the  City  of  Lexington  vs.  Butler,  14  Wal- 
lace's Reports,  293,  Mr.  Justice  Clifford,  in  delivering  the 
opinion  of  the  Court,  says :  "Suits  may  properly  be  removed 
from  a  State  Court  into  the  Circuit  Court,  in  cases  where  the  ju- 
risdiction of  the  Circuit  Court,  if  the  suit  had  been  originally 
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commeuced  there,  could  not  have  been  sustained.'^  Whether 
the  phiintiff  has  a  good  cause  of  actioa  against  the  defendant, 
or  whether  he  can  recover  or  obtain  a  judgment  on  the  final 
trial  of  the  case,  was  not  the  question  for  the  Court  below  to 
decide,  and  it  did  not  decide  it.  The  only  question  made  for 
the  decision  of  the  Court  below  was  the  right  of  the  plaintiff 
to  remove  his  case,  commenced  and  pending  against  the  de- 
fendant in  that  Court,  to  the  Circuit  Court  of  the  United 
States,  as  provided  bj  the  Act  of  Congress  of  1867.  That 
was  the  onlj  question  decided,  and  that  is  the  only  qaestion 
which  this  Court  can  review  and  decide. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  F.  Petty,  plaintiff  in  error,  v8.  Elizabeth  Kenxon, 

defendant  in  error. 

Where  the  terms  of  a  parol  contract  for  tbe  rent  of  land  were,  thai  the 
tenant  ahoald  pay  a  certain  portion  of  the  crops  for  rent,  **  that  he 
should  repair  the  fences  around  the  cleared  land,  and  the  landlord 
was  to  pay  him  for  it,  that  he  was  to  stay  on  the  place  one,  two,  three^ 
four  or  fi^e  years,  if  both  parties  were  willing,  and  at  all  erents  aotU 
he  should  get  pay  for  the  work  done  on  it,"  and  the  tenant  did  repair 
the  fences,  and  paid  the  rent,  except  of  the  cotton,  which  he  retained, 
the  landlord  still  owing  upwards  of  $40  00  after  allowing  for  the  rent 
cotton,  for  work  done  in  repairs : 

Held,  There  was  such  a  performance  of  the  contract  by  the  tenant,  thai 
the  landlord  could  not,  on  the  expiration  of  the  first  y«ar,  treat  him 
as  a  tenant  at  will,  so  as,  on  a  notice  to  quit,  without  payment,  or 
tender  of  what  was  due  for  repairs,  to  be  entitled  to  a  warrant  to  dis* 
possess  him  as  a  tenant  holding  over. 

Landlord  and  tenant.  Statute  of  frauds.  Part  perform- 
ance. Before  Judge  Harvey.  Haralson  Superior  Court. 
March  Term,  1873.  .     * 

On  June  24th,  1871;  Elizabeth  Kennon  instituted  pro^ 
ceedings  against  John  F.  Petty  as  a  tenant  holding  over,  to 
recover  the  possession  of  a  certain  tract  of  land  situate  in  the 
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county  of  Haralson.  The  defendant  filed  his  coanter-affidavit 
to  the  ef^t  that  the  term  for  which  he  had  rented  said  lot  of 
land  had  not  yet  expired.  When  the  issue  thus  formed  came 
on  for  trial  the  evidence  presented  the  following  case : 

In  the  fall  of  1869,  the  plaintiff  contracted  with  the  defend- 
ant to  the  effect  that  he  was  to  go  on  the  land  in  controversy, 
rejmir  the  fences  around  the  cleared  ground,  for  which  labor 
he  was  to  be  paid,  to  plant  in  wheat,  corn  and  cotton,  and 
pay  as  rent  one-third  of  the  corn  and  one-fourth  of  the  cotton 
and  wheat.  He  was  to  place  all  necessary  repairs  on  the 
farm,  and  stAy  on  the  place  one,  two,  three,  four  or  five  years, 
if  both  parties  were  willing,  and  at  all  events  until  he  should 
be  paid  for  all  the  work  done.  He  was  to  have  all  he  made 
on  any  part  of  the  land  which  he  might  clear  himself.  He 
was  to  reclaim  as  much  of  what  had  been  once  cleared  and 
turned  out  as  he  saw  proper. 

In  the  fall  of  1870  the  defendant  paid  to  the  plaintiff  her 
l)ortion  of  the  corn  and  wheat,  but  did  not  deliver  to  her  any 
of  the  cotton,  of  which  there  was  but  little  made.  The  por- 
tion which  was  retained  went  towards  paying  him  fi>r  the  re- 
pairing, etc.,  done,  leaving  the  plaintiff  in  his  debt  still  some 
f  40  PO  or  $50  00  for  services.  The  evidence  was  conclusive 
as  to  the  services  performed  by  the  defendant,  and  as  to  the 
plaintiff's  being  still  in  his  debt. 

The  plaintiff  became  dissatisfied  with  the  defendant  for 
tearing  down  and  removing  one  of  the  houses,  and  in  Decem- 
ber, 1870,  gave  him  verbal  notice  to  leave  the  place,  and  on 
Pebruary  8th,  1871,  a  written  notice  to  the  same  effect  was 
delivered  to  him. 

The  Judge  charged  the  jury  as  follows:  "That  if  they  be* 
lieved  from  the  evidence  that  the  defendant  was  to  remain  in 
possession  of  the  premises,  under  the  contract,  until  he  should 
be  fully  remunerated  by  the  use  or  rents,  fi>r  the  labor  done 
on  the  premises,  and  that  he  had  not  been  so  remunerated  at 
the  time  the  warrant  was  sued  out,  then  the  plaintiff  could 
not  recover,  and  the  jury  must  find  for  the  defendant;  that 
it  was  competent  for  the  parties  to  make  such  a  contract ;  that 
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if  they  believed  the  tenancy,  under  the  contract,  was  for  a 
longer  period  than  one  year,  it  was,  in  law,  a  tenancy  at  will, 
in  which  case  a  two  months^  notice  to  quit,  by  the  landlord, 
must  be  given,  and  that  must  be  given  when  the  tenant  has 
no  crops  growing  on  the  land,  or  must  expire  after  a  suffi- 
cient time  for  the  maturing  and  gathering  of  the  crops  grow- 
ing at  the  time  of  the  notice.'^ 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  premises 
in  dispute  and  $150  00  rent. 

The  defendant  moved  for  a  new  trial,  because  said  verdict 
was  contrary  to  the  evidence  and  the  chai^  of  the  Court 
The  motion  was  overruled,  and  the  defendant  excepted. 

W.  J.  Head;  J.  A.  Blance,  by  John  Milledge,  for 
plaintiff  in  error. 

Thompson  &  Turner,  by  E.  N.  Broylbs,  for  defendant. 

Trippe,  Judge. 

It  is  not  denied  that  at  the  time  the  warrant  was  issued 
against  the  tenant,  the  landlord  was  indebted  to  him  $40  00 
for  repairs  of  fences,  under  the  contract  for  rent,  and  tha(  the 
tenant  was  to  keep  the  &rm  until  he  was  paid.  If  the  tenant 
had  made  a  parol  contract  for  a  tenancy  of  two  or  three 
years  for  a  stipulated  sum,  and  had  paid  the  price  and  gone 
into  the  possession,  would  it  not  have  been  such  performance 
of  the  contract,  that  it  would  have  been  good  under  the 
statute  of  frauds,  or  section  1961  of  the  New  Ck)de  ?  A  parol 
license  of  an  easement,  though  under  the  general  rule  revoca- 
ble, is  not  always  so,  and  the  exception  is :  where  acts  have 
been  done  by  one  party  upon  the  faith  of  a  license  given  by 
another,  the  latter  will  be  estopped  from  revoking  it  to  the 
injury  of  the  former :  Sheffield  et  al,,  vs.  CoUier^  3  KeUyy  83. 
A  specific  performance  of  a  parol  contract  whereby  the  title 
to  land  is  conveyed,  will  be  decreed  in  many  cases.  The 
same  principle  w^ill  prevent  a  landlord,  who  has  made  a  con- 
tract with  a  tenant  to  hold  possession  for  a  term,  or  until  he 


ATLANTA,  JULY  TERM,  1873.  471 

Ransom  k  Compauy  f».  Loyless  &  Company. 

is  reimbursed  for  improvements,  and  who,  under  the  contract, 
has  expended  money  and  labor  beyond  the  rent  for  the  first 
year,  from  claiming  at  the  end  of  that  year,  that  it  is  a  ten- 
ancy at  will,  and  from  summarily  ousting  the  tenant  without 
even  a  tender  of  what  the  landlord's  own  witnesses  prove 
was  due  the  tenant.  The  Court  charged  the  jury  in  accord- 
ance with  this  principle,  and  should  have  granted  a  new  trial, 
because  the  verdict  is  in  violation  of  it.  The  case  was  to  be 
decided  according  to  the  right  of  the  landlord  to  sue  out  the 
warrant  at  the  time  it  was  issued. 
Judgment  reversed. 


W.  A.  Ransom  &  Company,  plaintiffi  in  error,  vs.  E.  B. 
LoYLESS  &  Company,  defendants  in  error. 

1.  Where,  afker  the  dissolution  of  a  firm,  new  notes  are  given  by  one  of 
the  partners  in  the  firm  name,  the  evidence  should  be  clear  and  satis- 
factory of  the  notice  of  sach  dissolution  to  the  creditor  accepting  such 
notes,  to  discharge  the  other  partner. 

2.  Where  a  firm  is  sued  on  notes,  and  one  of  the  partners  pleads  non  est 
factum^  the  other  making  no  defense,  the  evidence  being  conclasive 
that  the  notes  were  signed  by  him,  a  verdict  for  the  defendants  is  con- 
trary to  law. 

Partnership.  Dissolution.  Verdict.  Notice.  Before  Judge 
jStrozier.    Terrell  Superior  Court.    May  Term,  1873. 

For  the  facts.of  the  case,  see  the  decision. 
"WooTBN  &  HoYLE,  for  plaintiffs  in  error. 

F.  M.  Habper,  by  Richard  H.  Clark,  for  defendants. 

"Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants,  as  partners,  on  two  promissory  notes,  for  the  sum 
of  $1,271  00,  signed  E.  B.  Loyless  &  Company.    Loyless 
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filed  a  plea  of  rum  ed  faetumj  ailing  that  the  notes  wei« 
signed  after  the  dissolution  of  the  partnership,  and  withcmt 
his  authority.  There  waS|  also,  a  oount  in  the  plaintiff's  dfio* 
laration,  for  goods  sold  and  delivered  to  the  defendants,  t» 
partners,  before  the  dissolution  of  the  partnership,  for  which 
it  was  alleged  the  two  notes  were  given.  On  the  trial  of 
the  case,  the  jury  found  a  verdict  for  the  defendants.  A  mo- 
tion was  made  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  and  without  evidence  to  sustain 
it,  and  because  the  verdict  was  contrary  to  law,  which  was 
overruled  and  the  plaintiff  excepted. 

1.  It  appears  from  the  evidence  in  the  record,  that  Loyless  & 
Peeples  were  partners,  doing  business  in  the  name  of  E.  B.  Loy- 
less &  Company;  that  in  the  year  1867,  they  purchased  a  bill 
of  goods  of  the  plaintifi^,  in  New  York,  for  which  two  notes 
were  given.     In  January,  1868,  the  partnership  was  dissolved. 
After  the  two  notes  given  for  the  goods  became  due,  and  af- 
ter the  dissolution  of  the  partnership,  to- wit:  on  the  28th 
of  Septemb^,  1868,  the  two  notes  now  sued  on  were  made, 
and  time  of  payment  extended,  for  and  in  the  place  of  the 
two  notes  originally  given  for  the  goods.    The  firm  name  of 
E.  B.  Loyless  &  Company,  was  signed  by  Peeples,  one  of  the 
partners,  to  the  last  named  notes.    There  was  no  evidence 
that  the  plaintiffs  knew  of  the  dissolution  of  the  partnership 
of  E.  B.  Loyless  &  Company,  at  the  time  the  partnership 
name  was  signed  to  the  notes  by  Peeples,  in  New  York,  ex- 
cept what  was  contained  in  the  paper  signed  by  Root,  the 
plaintifis,  and  some  of  the  other  creditors  of  Loyless  &  Coti- 
pany  for  an  extension  of  time;  that  paper  is  dated  7th  of 
April,  1868,  in  which  Mr.  Boot  states  that  Mr.  Peeples,  rep- 
resenting Messrs  E.  B.  Loyless  <&  Company,  owes  about  $16,- 
000  00,  all  in  New  York  city;  has  good  assets  to  the  amount 
of  $30,000  00;  that  he,  Root,  is  the  principal  creditor — $5,- 
500  00;  that  his  debt  is  secured,  and  could  enforce  its  collec- 
tion, but  having  entire  fiuth  in  Mr.  Peeples,  and  in  his  man- 
agent,  he  is  willing  to  wait  upon  him  on  condition  that  his 
other  creditors  will  do  likewise — Mr.  Peeples  pledging 
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self  that  he  will  use  all  poBsible  diligence  in  collecting  his 
debts,  and  selling  onlj  for  cash.  In  order  to  bring  home 
knowledge  of  the  dissolution  of  the  partnership  of  E.  B.  L07- 
less  &  Company  to  the  plaintiff,  who  had  been  dealing  with 
them  as  partners  at  the  time  the  notes  were  signed  by  Pee- 
ples  in  the  partnership  name,  the  evidence  should  be  clear  and 
satisfactory.  In  our  judgment,  there  was  not  sufficient  evi- 
dence, under  the  law  in  this  case,  to  charge  the  plaintiff  with 
a  knowledge  of  the  dissolution  of  the  partnership  at  the  time 
the  notes  were  executed  by  Peeples,  one  of  the  partners,  in  the 
firm  name,  to  discharge  the  other  partner.  It  is  a  signifi- 
cant fiict  that  Peeples,  who  was  present  when  the  notes  were 
executed,  and  who  was  examined  as  a  witness  at  the  trial,  did 
not  state  anything  about  the  plaintifis'  knowledge  of  the  disso- 
lution of  the  partnership.  Why  did  not  the  defendants  prove 
it  by  him,  if  the  plaintiffs  had  such  knowledge  at  the  time 
the  notes  were  signed  by  him? 

2.  The  verdict  was  contrary  to  law,  because  the  jury  found 
in  &vor  of  both  defendants,  Peeples  not  having  made  any 
defense  to  the  action. 

Let  the  judgment  of  the  Court  below  be  reversed. 


H.  H.  Pennt,  plaintiff  in  error,  vs.  William  Vincent, 

defendant  in  error. 

There  being  nothing  in  the  record  showing  that  the  case  was  not  fairly 
submitted  to  the  jury,  and  as  the  verdict  was  to  be  determined  accord- 
ing to  the  credit  they  might  give  to  the  testimony  of  a  witness  who  was 
a  party  to  the  suit,  this  Court  will  not  interfere  by  setting  aside  the 
verdict,  especially  as  it  does  not  appear  that  the  jory  abased  their 
r^ht  in  the  premises  as  to  the  credibility  of  the  witness,  under  the  cir- 
cumstances exhibited  in  the  record.  Under  the  Act  of  December 
16th,  1866,  juries  have  a  larger  discretion  as  to  the  credit  they  will 
give  such  witnesses,  than  in  the  case  of  witnesses  who  are  not  parties. 

New  trial.    Witness.     Before  Judge  Harvey.     Floyd 
Superior  Court.    January  Term,  1873. 
Vou  zuz.  80. 
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Penny  sued  out  an  attachment  against  Vincent  for  $210  00, 
upon  the  ground  that  he  resided  beyond  the  limits  of  the 
State.  A  levy  was  made  upon  certain  groceries  as  the  prop- 
erty of  the  defendant.  The  declaration  alleged  that  the  de- 
fendant was  indebted  in  the  aforesaid  amount  to  plaintiff,  for 
money  and  goods  which  said  plaintiff  let  William  Shropshire, 
the  defendant's  son-in-law,  have,  at  the  special  instance  and 
request  of  said  defendant,  and  which  he  promised  to  pay  for 
before  they  were  delivered  to  the  said  Shropshire.  Reference 
was  made  to  a  bill  of  particulars  to  the  declaration  attached. 
Annexed  to  the  declaration  were  these  words :  '^  The  amount 
of  the  debt  is  shown  by  the  notes  in  the  above  case,  of  whidi 
the  following  are  copies.'' 

The  notes  were  dated  March  17th,  1869,  signed  by  Wil- 
liam Shropshire,  each  for  $105  00,  payable  to  Penny  or  bearer, 
sixty  and  ninety  days  after  date,  respectively.  Then  followed 
the  bill  of  particulars,  showing  an  existing  indebtedness  of 
$210  00,  headed  as  follows : 

"William  Vincent,  in  account  with  H.  H.  Penny." 

The  defendant  appeared  and  pleaded  the  general  issue. 

The  plaintiff  testified  on  the  trial  as  follows :  On  March 
17th,  1869,  he  was  the  owner  of  a  small  family  grocery  store 
in  the  city  of  Rome.  His  clerk  was  William  Shropshire^  the 
son-in-law  of  the  defendant  Shropshire  wished  to  boy  the 
stock  of  groceries,  but  plaintiff  was  unwilling  to  sell  to  him. 
The  defendant  then  came  to  plaintiff  and  stated  that  he  de- 
sired to  set  his  son-in-law  up  in  business,  and  to  give  him  a 
start ;  that  he  would  buy  the  stock  if  plaintiff  would  take 
one-third  cash  and  the  balance  in  two  payments,  with  interest 
Plaintiff  accordingly  sold  to  him.  The  stock  amounted  to 
$315  00 ;  one-third  was  paid  in  cash,  to-wit:  $105  00,  wbidi 
left  $210  00  due. 

Plaintiff  took  two  notes  from  Shropshire,  each  for  $105  00, 
in  discharge  of  the  debt.  He  took  the  notes  at  the  defend- 
ant's request,  without  intending  to  release  him.  He  did  not 
sell  the  stock  to  Shropshire,  and  would  not  have  credited 
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him  for  them,  but  sold  them  to  defendant,  and  the  taking  of 
the  notes  was  for  his  accommcxlation.  It  was  understood 
that  the  defendant  was  not  to  be  released  but  was  to  be  still 
liable  on  the  original  purchase.  Plaintiff  did  not  make  out 
any  inventoiy  or  bill  of  the  goods  at  the  time  of  the  sale. 
Since  this  suit  he  made  out  a  bill  of  the  goods,  but  did  not 
charge  them  to  anybody.  His  attorneys  added  the  heading, 
which  appears  on  the  bill  of  particulars,  to  the  declaration 
attached. 

J.  C.  Wood  testified,  that  some  short  time  after  the  sale 
above  referred  to,  he  saw  the  defendant  in  the  store  selling 
goods ;  that  he  made  some  tin  work,  which  was  placed  iu 
said  store  for  sale,  and  sold  it  to  defendant 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial  because  the  verdict  was  contrary  to 
the  evidence.     The  motion  was  overruled  and  he  excepted. 

Underwood  &  Boweli.,  for  plaintiff  in  error, 

Printup  &  FoucHE,  for  defendant* 

Trippe,  Judge, 

The  case  was  fairly  submitted  to  the  jury.  No  complaint 
is  made  of  the  action  of  the  Court  in  the  progress  of  the  trial, 
and  the  verdict  was  to  be  determined  according  to  the  credit 
the  jury  might  give  to  the  witness  who  was  a  party  to  the 
action. 

The  preamble  to  the  Act  of  15th  December,  1866,  which 
opens  wide  the  door  to  almost  every  person  as  a  witness,  re- 
cites that  "the  persons  (the  jury)  who  are  to  decide  upon 
them,  should  exercise  their  judgment  on  the  credit  of  tlie  wit^ 
nesses  adduced,  for  the  truth  of  their  testimony."  In  Lara^ 
fnore  et  aL  vs,  ilinish  et  aL,  43  Georgia,  282,  (see  on  page 
287>)  this  Court  held  that  "  under  a  proper  construction  of 
jthis  law,  witnesses  introduced  under  its  provisions  are  lifted 
out  of  the  general  rule,  and  the  jury  may  exercise  their  judg- 
ment on  the  credit  of  such  witnesses  from  the  fact  of  their  in- 
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terest,  irrespective  of  other  impeachment  or  attack."  With 
all  this  power,  a  jury  should  not  capriciously  discredit  a  wit- 
ness or  reject  his  testimony;  but,  if  there  be  in  evidence  any 
circumstances  or  facts  in  conflict  with  the  testimony  of  a  party 
to  the  suit,  such  as  the  &ct  of  the  notes,  as  in  this  case,  being 
executed  solely  by  Shropshire — ^the  suing  out  of  the  attach- 
ment on  the  notes,  the  manner  of  making  out  the  aooount — 
and  the  point  be  directly  made  to  the  jury  as  to  what  credit 
shall  be  given  to  his  testimony,  and  they  deliberately  decide 
to  reject  it,  and  the  Judge  trying  the  case,  who,  with  the  juiy, 
both  see  and  hear  the  i)arty  testifying,  refuses  to  interfere,  we 
do  not  think  a  case  is  made  to  demand  our  intervention. 
Judgment  affirmed. 


Mayor  ajstd  Aldermen  of  the  City  of  Savankah, 
plaintiff  in  error,  vs,  Wilson  &  Gibson^  defmdanta  in 
error. 

1.  Bj  the  original  charter  of  the  city  of  Savannah  ^  the  streets  of  the  dtf 
could  not  be  granted  for  any  parpose^  except  by  Act  of  the  General 
Assembly ;  it  was  not  competent,  thereforei  for  the  Mayor  and  Alder- 
men to  authorize  the  erection  of  a  market  house  in  St.  Julian  street* 
even  temporarily,  if  it  deprived  any  of  the  inhabitants  of  siud  afareei  of 
the  use  and  enjoyment  thereof. 

2.  All  acts  of  a  municipal  corporation  beyond  the  scope  of  the  powi 
granted  to  it  are  void. 


•SM  m 


Municipal  corporations*  Savannah.  Befere  Judge  ScHU 
Chatham  Superior  Court.    January  Term,  187^ 

For  the  &ct8  of  this  case,  see  the  decision. 

W.  B.  Flemmino,  for  plaintiff  in  error. 

R.  E.  Lester;  Hartbidge  &  Chisolm,  for  ddendatits. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  to  recover  damages  for  the  injury  done  them  by 
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the  erection  of  certain  buildings  and  obstructions  in  St  Julian 
street,  in  the  city  of  Savannah. 

On  the  trial,  the  jury,  under  the  charge  of  the  Court,  found 
a  verdict  in  favor  of  the  plaintiffs  for  $2,000  00.  The  de- 
fendant made  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  defendant  excepted.  There  is  no  brief  of  the  evi- 
dence in  the  record  containing  the  facts  of  the  case.  There  is 
an  agreement  of  counsel,  however,  that  the  evidence  at  the 
trial  proved  damage  to  the  plaintiffs,  and  no  exception  was 
taken  to  the  verdict.  It  was  further  agreed,  that  a  temporary 
market  was  erected  by  the  defendant  in  the  middle  of  the 
street,  with  a  space  of  twelve  feet  on  each  side  between  the 
market  and  curb-stone  of  the  pavement. 

The  error  complained  of  is,  that  the  Court  erred  in  charg- 
ing the  jury  that  the  defendant,  as  a  corporation,  had  no 
power  or  authority  to  build  a  temporary  market  in  St.  Julian 
street  without  first  obtaining  from  the  General  Assembly  of 
the  State  special  authority  to  do  so.  The  presiding  Judge 
certifies  that  he  charged  the  jury  that  the  defendant  had  no 
legal  right  to  erect  a  market-shed  in  St.  Julian  street,  to  the 
detriment  of  the  citizens,  unless  the  power  was  given  to  the 
corporation  by  an  Act  of  the  Legislature;  that  the  street 
being  a  public  highway,  each  citizen  dwelling  thereon  had  a 
public  right  to  the  use  and  easement  thereto  attaching ;  that 
right  and  easement  could  not  be  divested  by  an  ordinance  ot 
the  City  Council,  but  must  be  done  by  the  authority  of  the 
L^Lslature,  and  if  the  use  of  St.  Julian  street  should  be  so 
perverted  or  obstructed  as  to  cause  damage  to  the  plaintiffs  by 
the  erecting  of  the  shed,  then  the  defendant  is  responsible  for 
such  damage  as  the  plaintifis  have  proven  to  result  to  them 
from  this  obstruction  illegally  made.  There  is  nothing  said 
in  the  Judge's  charge  about  the  erection  of  a  temporary  mar- 
ket by  the  defendant. 

It  may  be  stated  as  a  sound  legal  proposition,  that  a  muni- 
cipal corporation  in  this  State  derives  its  power  and  authority 
from  the  Act  of  the  General  Assembly  which  creates  it — ^that 
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is  its  organic  law,  and  it  can  do  do  act  forbidden  by  that 
organic  law. 

By  the  original  charter  of  the  city  of  Savannah,  the 
squares,  streets,  lanes  and  passages  described  in  the  plan  of 
said  town  in  the  SurA'eyor  General's  oflSce,  and  have  beoi 
accustomed  or  made  use  of  by  the  inhabitants  of  said  town, 
shall  be,  and  continue,  the  common  property  of  the  inhabitants 
of  said  town,  and  shall  not  be  aliened  or  granted  away  for 
any  purpose  whatsoever,  than  by  an  Act  of  the  General  As- 
sembly. (See  the  original  charter  of  the  city,  granted  1st  of 
May,  1760.)  It  was  not  competent,  therefore,  for  the  defend- 
ant to  grant  or  authorize  the  erection  of  a  market-hoose  in 
St.  Julian  street,  in  said  city,  even  temporarily,  if  it  deprived 
any  of  the  inhabitants  of  said  street  from  the  use  and  enjoy- 
ment thereof,  without  an  Act  of  the  Greneral  Assembly  for 
that  purpose,  for  the  plain  reason  that  the  w^nic  law  of  the 
corporation  forbids  it. 

It  is  insisted  that  the  market  house  was  only  erected  tem- 
porarily in  that  street  whilst  the  defendant  was  pulling  down 
the  old  and  erecting  a  new  ])ermanent  market  house  on  the 
site  appropriated  for  that  permanent  building.  The  reply  is, 
that  the  organic  law  forbids  the  defendant  from  granting  away 
the  streets  of  the  city,  for  any  purpose  whatsoever,  without 
an  Act  of  the  General  Assembly.  It  is  a  question  of  power 
in  the  defendant  as  a  municipal  corporation.  It  has  no  more 
power  under  its  organic  law  to  grant  away  the  use  of  the 
streets  of  the  city  for  the  erection  of  a  temporary  market 
house,  or  for  any  other  purpose,  than  it  would  have  to  grant 
away  the  use  of  the  streets  permanently.  It  had  no  power  to 
grant  away  the  nse  of  the  street  for  any  pui^pose  whatsoeverj 
so  as  to  deprive  the  inhabitants  of  its  common  use. 

The  necessity  of  the  case  can  make  no  differ«ice  as  to  the 
power  of  the  defendant ;  for  if  it  did,  the  defendant  could 
create  the  necessity  and  plead  that  as  its  justification  for  doing 
what  its  organic  law  forbids  it  to  do,  for  any  purpose  whatso- 
ever, without  the  authority  of  the  Greneral  Assembly.  All 
acts  of  a  municipal  corporation  beyond  the  scope  of  the  powers 
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granted  to  it  are  void;  much  more  are  its  acts  void  when  ex- 
preeely  forbidden  by  its  organic  law. 

A  municipal  corporation  cannot  be  justified  or  excused  on 
the  plea  of  necessity  for  the  exercise  of  powers  which  have 
not  been  granted  to  it;  much  less  can  it  be  justified  or  excused 
on  the  plea  of  necessity  for  the  exercise  of  powers  which  its 
charter  expressly  forbids. 

Let  the  judgment  of  the  Court  below  be  affirmed 


JoBEPU  Hudson,  administrator,  for  use,  etc.,  plaintiff  in 
error,  vs.  Joseph  T.  Spence,  defendant  in  error. 

When  the  maker  of  a  note,  dated  in  1863,  pleads ,  that  the  same  was 
payable  in  Confederate  currency)  and  the  only  evidence  on  the  trial  is 
the  date  of  the  note,  and  that  the  consideration  expressed  therein  was 
cotton  in  the  gin-house  of  the  payee,  and  his  growing  crop  of  cotton, 
the  defendant  being  a  competent  witness^  although  the  payee  is  dead, 
his  CTideiice  is  the  best  evidence  which  exists  of  the  fact  sought  to  be 
proved,  and  should  be  produced. 

Scaling  Ordinance.  Witness.  Before  Judge  Kiddoo. 
Mitchell  Superior  Court     May  Term,  1873. 

Joseph  Hudson,  as  administrator  upon  the  estate  of  David 
Hudson,  deceased,  for  the  use  of  Simeon  Beck,  brought  com- 
plaint against  Joseph  T.  Spence  upon  the  following  note : 

^  On  the  25th  day  of  December  next,  I  promise  to  pay 
David  Hudson,  one  thousand  dollars  for  cotton  now  in  the 
gin-house  of  said  Hudson,  and  his  crop  of  the  present  year,  to 
be  picked  and  placed  in  gin-house.    August  10th,  1863. 
(Signed)  "  Joseph  T.  Spence." 

The  defendant  pleaded  as  follows :  1st.  The  general  issue. 
2d.  That  it  was  the  understanding  between  the  parties  to 
said  note  that  it  was  to  be  paid  in  Confederate  money,  and 
that  he  tendered  payment  in  said  currency.    3d.  That  David 
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Hadson  &iled  to  place  in  said  gin-house  his  cotton  crop  for 
the  year  1863^  according  to  the  terms  of  said  note. 

The  plaintifTy  Simeon  Beck,  testified  that  he  pun^iased  the 
note  sued  on  from  David  Hudson  prior  to  his  death  and  be- 
fore it  matured,  giving  therefor  $1,000  00  in  Confederate 
money ;  that  in  the  year  1864,  defendant  ofiered  to  pay  off 
said  note  in  Confederate  money,  but  he  refused  to  take  it ; 
that  defendant  offered  him  $1,500  00  in  Confederate  money 
for  the  note ;  that  defendant  did  not  state  that  he  did  not  get 
the  cotton  for  which  the  note  was  given ;  that  Marion  Collins 
did  not  offer  to  him  the  money  for  the  note,  though  they  had 
some  conversation  about  it. 

Marion  Collins  testified  that  the  defendant,  in  1864,  got 
him  to  see  plaintiff  to  try  and  get  up  his  note  for  $1,000  00 ; 
that  defendant  had  himself  endeavored  to  induce  plaintiff  to 
take  the  money,  but  had  failed ;  that  he  agreed  to  pay  wit- 
ness  $100  00  if  he  could  induce  the  plaintiff  to  acoept  the 
Confederate  money ;  that  witness  made  the  effort,  but  fidled. 

Janles  Spence  testified  that  about  January  1st,  1864,  a  fow 
days  after  th^  note  fell  due,  plaintiff  came  to  defendant's 
house,  and  witness  heard  a  conversation  between  them  as  to 
the  note ;  that  defendant  stated  that  the  note  was  to  be  piud 
in  Confederate  currency,  at  the  same  time  tendering  it  to 
plaintiff;  that  plaintiff  refused  to  accept  it;  that  from  Jan- 
uary 1st,  1863,  the  defendant  had  always  on  hand  large 
amounts  of  Confederate  money,  and  in  this  way  lost  lai^y 
at  the  surrender  of  the  Confederate  armies. 

W.  A.  Byrd  testified  that  in  1866  cotton  sold  in  Mitchell 
county  for  forty-eight  cents  per  pound. 

It  was  admitted  that  $1  00  in  gold  was  worth,  at  the  date 
of  the  note,  $15  00  in  Confederate  mon^,  and  at  the  mata-- 
rity  thereof,  $20  00. 

The  jury  found  for  the  plaintiff  $133  33,  without  interest. 
The  plaintiff  moved  for  a  new  trial,  because  said  verdict  was 
contrary  to  the  law  and  the  evidence.  The  motion  was  ovexw 
ruled,  and  the  plaintiff  excepted. 
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Vason  &  Davis;  W.  A.  Byrd,  for  plaintiff  in  error. 

James  H.  Spence  ;  W.  E.  Smith  ;  Lyon  &  Irvin,  for 
defendant 

TiOPPE,  Judge. 

The  note  was  executed  in  August^  1863,  payable  the  ensu- 
ing December.    It  was  therein  expressed  to  be  given  for  the 
cotton  in  the  gin-house  of  the  payee,  and  his  then  growing 
crop.    The  payee  was  dead,  and  the  suit  was  in  the  name  of 
plaintiff,  as  bearer.   Defendant  pleaded  the  Scaling  Ordinance 
of  1866.    There  was  no  evidence  at  the  trial  showing  what 
the  cotton  was  worth,  or  that  the  note  was  to  be  paid  in  Con- 
federate money.    The  jury  scaled  the  note  fipom  $1,000  00 
to  $133  33,  and  gave  a  verdict  for  the  latter  amount.     It 
was  urged  that  the  date  of  the  note  was  sufficient  evidence 
to  show  the  currency  in  which  it  was  to  be  paid.    We  are 
not  prepared  so  to  hold,  at  least  under  the  facts  as  they  exist 
in  this  case.    There  was  better  evidence  of  that  &ct,  if  it  were 
true,  than  the  presumption  furnished  by  the  date  of  the  note, 
if,  indeed,  siich  a  presumption  could  spring  from  the  date. 
The  defendant  knew  the  truth  of  the  matter.    He  was  a  com- 
petent witness,  notwithstanding  the  death  of  the  payee :  Home 
et  cU.  V8.  Yov/nff  et  al.,  40  Georgiay  193.    The  Act  of  Decem- 
ber 18th,  1866,  touching  the  ooi^petency  of  parties  as  wit*- 
nesses  in  such  cases,  was  passed  three  days  after  the  General 
^Evidence  Act.     Section  3707,  Revised  Code,  declares  "the 
best  evidence  which  exists  of  the  fact  sought  to  be  proved 
must  be  produced,  unless  its  absence  is  satisfactorily  accounted 
for.'' 

We  think  it  best  that  a  new  trial  should  be  had,  and  that 
the  maker  be  required  to  testify  to  what  he  claims  he  has 
presumptively  proven.  We  do  not  hold  that  the  presump- 
tion did  exist,  nor  do  we  pass  either  way  upon  that  point. 
We  simply  mesm  that  whether  or  not  there  was  such  a  pre- 
sumption, it  was  not  sufficient  in  this  case. 

Judgment  reversed. 
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Lee  Smith,  plaintiflF  in  error,  vs.  The  State  of  Gbobgu, 

defendant  in  error. 

The  killing  of  a  human  being,  even  in  the  heat  of  passion  is  murder^  if 
the  slayer  have  no  jugt  cause  for  his  anger,  or  if  after  the  prorocatioD, 
and  before  the  killing,  there  be  sufficient  time  for  passion  to  cool  and 
reason  to  resume  its  sway. 

Criminal  law.  Murder.  Manslaughter.  Before  Judge 
Clark.    Webster  Superior  Court     March  Term,  1873. 

Lee  Smith  was  placed  on  trial  for  the  offense  of  muider, 
alleged  to  have  been  committed  upon  the  person  of  Katy 
Smith,  on  June  24th,  1872.  The  defendant  pleaded  not  goilty. 
The  evidence  made  substantially  the  following  case: 

The  homicide  occurred  in  Webster  county,  at  or  about  the 
time  charged  in  the  indictment.     The  deceased  was  the  wife 
of  the  defendant    They  had  been  married  some  two  or  three 
years.    They  had  been  living  on  bad  terms  until  some  two  or 
three  months  before  the  homicide,  when  the  deceased  went  to 
her  mother's  ffouse,  whether  of  her  own  accord  or  sent  by  the 
defendant,  the  evidence  is  conflicting.    On  th^  day  of  the 
killing,  as  the  deceased  was  going  to  the  new  ground  from  her 
mother's  house,  about  a  quarter  of  a  mile  distant,  the  defend* 
ant  stepped  out  of  the  woods  and  joined  her.    They  com- 
menced quareling ;  the  defendant  '^  hunched  "  the  deceased  with 
his  elbows  and  fists;  deceased  told  him  that  he  had  better  let 
her  alone;  defendant  replied,  that  he  was  not  bothering  her; 
he  then  ran  his  hand  in  his  pocket  and  drew  out  a  pistol; 
deceased  said  that  he  had  better  not  shoot  her  or  she  would 
cut  his  throat,  at  the  same  time  running  around  her  sister, 
Jane  Wherry,  asking  her  not  to  let  the  defendant  shoot  her; 
Jane  Wherry  wrapped  her  dress  around  the  head  of  deceased, 
leaving  but  a  small  portion  of  her  forehead  visible;  deceased 
again  said  to  defendant  that  he  had  better  not  shoot  her;  he 
replied,  ^^I  will,  God  damn  you;  I  am  going  to  kill  yon;" 
the  defendant  shot  her  twice,  first  in  the  head  and  then  in  the 
abdomen.    At  the  time  the  defendant  was  getting  out  his  pistol 
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the  deceased  was  drawing  her  knife;  it  was  a  "Barlow"  knife, 
with  a  short  blade.  The  deceased  died  from  the  shot  received 
in  the  abdomen. 

The  defendant  attempted  to  show  that  the  deceased  had 
been  receiving  improper  attentions  from  one  Ike  Harper,  but 
the  evidence  upon  this  point  was  so  exceedingly  slight  that  it 
is  omitted.  The  defendant  and  Ike  had  a  difficulty  about  one 
week  before  the  homicide. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  the  following  grounds: 

1st.  Because  the  Court  erred  in  refusing  to  chai^  the  jury 
as  follows:  "That  if  they  believed,  from  the  evidence,  that 
the  defendant,  at  the  time  of  the  killing,  was  engaged  in  a 
lawful  act,  and  the  killing  resulted  from  want  of  discretion 
and  circumspection,  then  he  is  guilty  of  involuntary  man- 
slaugiiter,  in  the  commission  of  a  lawful  act  without  due  cau- 
tion and  circumspection.^' 

2d.  Because  the  Court,  after  charging  as  follows,  as  re- 
quested: "That  if  the  jury  believed,  from  the  evidence,  that 
the  defendant  killed  the  deceased  without  malide,  either  ex* 
press  or  implied,  and  without  any  mixture  of  deliberation 
whatever,  and  if  they  should  believe  that  the  deceased  was 
the  assailant,  or  other  equivalent  circumstances  to  justify  the 
excitement  of  passion,  then  the  defendant  is  guilty  of  volun- 
tary manslaughter,"  committed  error  by  adding  the  follow- 
ing :  "  You  will  observe  that  to  make  a  case  of  voluntary  man- 
slaughter, the  killing  must  be  without  malice,  either  express 
or  implied,  and  without  any  mixture  of  deliberation  what- 
ever.    It  must  have  been  done  upon  a  sudden  heat  of  passion. 
There  must  have  been  at  the  time  some  actual  assault  upon 
the  prisoner  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury.    The  killing  must  also  be  the  result 
of  that^  sudden^  violent  impulse  of  passion,  supposed  to  be 
irresistible." 

3d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: "That  to  make  a  case  of  voluntary  manslaughter  there 
xuust  have  been^  at  the  time,  some  actual  assault  upon  the  de- 
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fendant  or  an  attempt^  by  the  person  killed,  to  oommit  a  seri- 
Otis  personal  injury.  The  killing  mast  also  be  the  resalt  of 
that  sudden,  violent  impulse  of  passion,  supposed  to  be  irre- 
sistible. If,  in  the  heat  of  passion,  the  prisoner  killed  his 
wife  when  she  was  making  no  actual  assault  upon  him,  Dor 
attempting  to  commit  any  serious  personal  injury  upon  him, 
it  cannot  be  a  case  of  voluntary  manslaughter,  but  must  be  a 
case  of  murder." 

4th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: ''If  the  defendant  commenced  a  difficulty  with  the  de- 
ceased by  hunching  and  by  sticking  her,  and  she  drew  a/ bar- 
low' knife  and  threatened  to  cut  his  throat,  and  made  at  him, 
and  he  drew  a  pistol,  and  she  ran  around  her  sister,  ^nd  her 
sister  protected  her  with  her  dress,  and  he  shot  her,  of  which 
wounds  she  died,  he  is  guilty  of  murder,  and  it  does  not 
make  any  difference  that  she  would  not  live  with  him.  The 
fact  that  he  suspected  her  of  infidelity  to  him,  does  not  miti- 
gate the  offense.  The  law  does  not  allow  life  to  be  taken 
upon  suspicion,  but  holds  him,  who  lightly  takes  life  upon 
suspicion,  guilty  of  murder." 

5th.  Because  the  Court  erred,  after  charging  upon  the  sub- 
ject of  voluntary  manslaughter,  in  the  following  addition: 
''But  if  the  defendant  was  in  a  heat  of  passion,  and  was  as- 
saulting, or  beating,  or  hunching  her,  and  the  assault  she 
made  upon  him,  if  any,  had  ceased,  and  she  ran  for  protectioa 
to  her  sister,  and  while  being  protected  by  her,  he  shot  her, 
of  which  she  died,  it  is  murder." 

6th.  Because  the  verdict  was  contrary  to  and  not  author- 
ized by  the  evidence. 

The  motion  was  overruled  and  the  defendant  excepted* 

W.  A.  Hawkins;  G.  H.  Pickbtt;  J.  R.  McClesky,  for 
plaintiif  in  error. 

C.  F.  Crisp,  Solicitor  General,  by  Phil.  Cook  ;  0.  T. 
GooDE,  for  the  State. 
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McCay,  Judge. 

It  is  a  mistake  to  suppose  that  if  one  kill  another  in  the 
heat  of  passion^  that  such  killing  cannot  be  murder.  Every 
man  is  responsible  to  the  community  for  the  control  of  his 
temper,  and  if  for  some  small  provocation  he  permits  himself 
to  get  into  a  fury  and  kills  a  human  being,  it  is  murder. 
There  must  be  provocation  such  as  justifies  the  excitement  of 
passion.  Provocation  by  words,  threats  and  contemptuous 
gestures,  is,  by  the  very  terms  of  the  Code,  insufficient.  So, 
also,  if  the  passion  be  aroused  for  just  cause,  the  law  holds 
a  man  responsible  for  failing  to  grow  calm  in  a  reasonable 
time.  If,  after  suiEcient  time  for  the  voice  of  reason  and 
humanity  to  4)e  heard,  the  killing  is  done,  it  will  be  murder. 

Under  the  facts  of  this  case,  we  think  the  defendant  was 
guilty  of  murder.  The  language  of  his  wife  was  not  suflS- 
cient  to  justify  that  sort  of  passion  which  the  law  calls  heat 
of  passion,  supposed  to  be  irresistible.  And  when  she  fled  in 
terror  to  her  sister,  and  cowered  in  fear  behind  her,  it  was  the 
act  of  a  fiend  to  take  her  life,  in  spite  of  her  appeals  for  mercy. 
We  are  free  to  say,  that  we  would  have  been  better  satisfied  had 
the  Judge  kept  more  within  his  proper  sphere  in  his  charge.  It 
is  surely  proper  for  the  Judge  to  say  to  the  jury,  "  if  the  proof 
satisfies  your  mind  that  such  and  such  facts — ^narrating  them—' 
are  true,  then  the  defendant  is  guilty .''  This  Court  has  never 
held  that  the  jury,  in  a  criminal  case,  are  not  judges  of  ^  law 
and  the  facts.  We  have  said,  and  we  say  now,  that  a  jury  has 
not  a  right,  under  the  laws  of  this  State,  to  make  law,  or  to 
construe  and  expound  law.  They  are  bound  by  the  law,  as  it 
is  written  and  given  to  them  in  charge  by  the  Court.  That  is 
the  means,  and  the  only  means,  by  which  they  are  to  find  out 
what  the  law  is,  just  as  the  evidence  put  before  them,  oral 
and  written,  is  the  only  means  by  which  they  are  to  learn  the 
facts.  But  when  they  have  thus  got  the  law  from  the  Court 
and  the  facts  from  the  witnesses,  they  are  to  judge  of  ihemy 
they  are  to  say.  What  are  the  facts,  according  to  the  testi- 
mony ?    What  is  the  law^  according  to  the  charge  of  the 
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Court  ?  They  are  then  to  judge  of  what  the  verdict  ougbt  to 
be,  considering  what  the  law  is  and  what  the  facts  are,  and  to 
find  accordingly.  The  result  of  this  application  of  the  &d8  to 
the  law  is  the  exclusive  province  of  the  jury.  The  Judge,  in  hU 
charge,  should  be  careful  not  to  infringe  on  this  right.  He 
should  give  them  the  law,  in  general  terms,  as  suggested  to  him 
by  the  charge  in  the  indictment  and  by  the  evidence,  taking 
care  not  to  usurp  the  province  of  the  jury. 

We  do  not  intend,  by  these  remarks,  to  lay  down  a  positive 
rule.  It  is  sometimes  impossible  to  give  the  law  inteUigently 
except  by  reference  hypothetically  to  such  facts  as  make  the 
crime.  All  we  say  is,  that  the  charge  ought  to  be  given,  in 
all  eases,  so  as  there  shall  not  be  any  dictation  by  the  Court 
to  the  jury.  It  is  their  prerogative  to  declare  whether,  under 
the  law  as  given  in  charge,  and  under  the  evidence,  they  do 
or  do  not  judge  the  defendant  guilty. 

Jndgment  affirmed. 


Charles  B.  Leitner,  plaintiff  in  error,  w.  L.  H.  Miller, 

defendant  in  error. 

■ 

1.  Suit  was  broagbt  against  the  maker  and  indorser  of  a  promissory  note, 
dated  August  29th,  1866.  The  maker  pleaded  that  the  payee  and  in- 
dorser of  the  note  was  his  wife  at  the  time  the  note  was  executed,  aod 
had  no  separate  estate.  The  indorser  specially  pleaded  the  same. 
The  suit  was  discontinued  as  to  the  indorser.  On  demurrer,  the  plea 
of  the  maker  was  stricken  by  the  Court : 

JSeld,  That  this  was  not  error,  and  that  the  husband  was  liable  to  the 
plaintiff,  either  as  bearer,  if  the  wife  was  not  legally  competent  to  make 
the  indorsement,  or  as  indorsee,  if  she  was ;  and  any  defect  as  to  the 
character  in  which  he  sued  was  amendable,  and  is  cured  by  the  rerdict. 
And  the  more  especially  is  the  husband  liable  in  this  case,  as  the  plea 
does  not  charge,  nor  was  it  offered  to  be  proved,  that  the  plaintiff  had 
knowledge  that  the  payee  and  indorser  was  a  married  woman,  aod  it 
appears  that  he  was  the  holder  of  the  note  before  its  maturity. 

2.  Although  plaintiff's  name  may  be  on  the  back  of  the  note  sued  on,  be 
may  recover  against  the  maker,  as  the  law  will  presumci  in  the  absence 
of  proof  to  the  contrary,  that  an  indorsement  by  him  was  nerer  com- 
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pleted  by  delivery,  or  if  he  had  delivered  it  so  indorsed,  that  he  had 
taken  it  np,  and  was  again  the  legal  holder  or  indorsee. 

Husband  and  Wife.  Promissory  notes.  Indorsement.  Plead- 
ing. Presumption.  Before  Judge  Johnson.  Talbot  Supe- 
rior Court     March  Term,  1873. 

L.  H.  Miller  brought  complaint  against  Charles  B.  Leitner, 
as  principal,  and  Sarah  A.  Leitner,  as  indorser,  on  the  follow- 
ing note: 

"Sl50  00  Macx)n,  Georgia,  August  29th,  1866. 

"  Sixty  days  after  date,  I  promise  to  pay  S.  A.  Leitner,  or 
bearer,  one  hundred  and  fifty  dollars,  at  Nutting,  Powell  & 
Company's  office,  in  Macon  Georgia.  Value  received.  Inter- 
est from  date.  (Signed)  «  C.  B.  LEITNER." 

Indorsed. 

"S.  A.  Leitner. 

"  J.  V-  H.  Allen,  Treasurer. 

"  L.  H.  Miller. 
"Pay  I.  C.  Plant,  or  order,  for  collection.'^ 

The  defendant  Sarah  A.  Leitner,  pleaded  that,  at  the  date 
of  the  making  of  the  note  and  of  the  indorsement  on  which  she 
was  sued,  she  was  the  wife  of  the  defendant,  Charles  B.  Leit- 
ner, and  had  no  separate  estate  whatever. 

The  defendant,  Charles  B.  Leitner,  made  the  same  defense. 
The  case  was  discontinued  as  to  Sarah  A.  Leitner.  The  plain- 
tiff demurred  to  the  plea  of  the  remaining  defendant.  The 
demurrer  was  sustained  and  the  defendant  excepted.  The 
case  then  went  to  the  jury  upon  the  plea  of  the  general  issue. 

The  plaintiff  introduced  his  note,  and  testified  that  it  came 
into  his  possession  in  September,  1866,  before  maturity;  that 
he  received  it,  with  other  papers,  in  settlement  for  goods  sold 
the  National  Express  Company;  that  he  took  it  at  its  full 
face  value,  without  any  notice  of  any  defect  or  any  possible 
pretext  for  non-payment  at  maturity. 

The  plaintifi'  closed.    The  defendant  moved  for  a  non-suit 


488    SUPREME  COURT  OF  GEORGCA. 

Leltner  v».  Miller, 

on  the  ground  that  the  plaintiff  had  shown  title  oat  of  him- 
self by  his  indorsement  on  the  note  sued  on.  The  motion  was 
overruled  and  the  defendant  excepted. 

The  defendant  proposed  to  prove  substantially  the  same 
facts  as  were  set  forth  in  his  plea^  which  was  stricken  on  de- 
murrer.   This  the  Court  refused  to  allow  and  he  excepted. 

The  jury  found  for  the  plaintiff.  The  defendant  assigns 
error  upon  each  of  the  aforesaid  grounds  of  exception. 

E.  H.  WoRRiLL;  M.  H.  Blandpord,  for  plaintiff  in  error. 

Willis  &  Willis,  by  Henry  L.  Benning,  for  defendant 

Treppb,  Judge. 

1.  The  note  was  executed  in  March,  1866,  payable  to 
Sarah  A.  Leitner,  or  bearer.  It  was  indorsed  in  blank  by  S.  A. 
Leitner.  Both  maker  and  indorser  were  sued,  but  the  ac- 
tion was  dismissed  as  to  the  indorser.  If  she  was  not  l^Ily 
competent  to  make  the  indorsement,  then  plaintiff's  right  of 
action  as  bearer  was  good,  so  far  as  the  facts  of  the  case  show. 
It  was  not  proven  that  the  plaintiff  knew  that  the  payee  was 
the  wife  of  the  maker,  nor  was  it  so  pleaded,  nor  even  that 
he  knew  she  was  a  married  woman,  or  that  he  knew  the  note 
was  made  for  accommodation.  Moreover,  it  appears  that  he 
was  the  holder  of  the  note  before  its  maturity.  If  there  was 
any  defect  as  to  the  character  in  which  the  plaintiff  sued,  to- 
wit:  as  indorsee,  instead  of  bearer,  it  did  not  go  to' the  mer- 
its, was  amendable  on  motion  and  cured  by  the  verdict. 

2.  Although  the  plaintiff's  name  was  on  the  back  of  the 
note,  the  presumption  is  that  an  indorsement  was  not  perfected 
by  delivery,  or  that  if  it  was,  he  had  taken  it  up  and  was 
again  the  legal  holder. 

No  right  was  claimed  for  the  defendant  below  as  to  any 
equity  or  legal  claim,  growing  out  of  the  fact  that  the  title 
was  not  in  the  plaintiff,  and  was  in  some  other  person. 

Judgment  affirmed. 
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Charles  B.  Leitneb  et  al.,  plaintifis  in  error,  vs.  L.  H. 

MiLLESy  defendant  in  error. 

Suit  was  brought  against  the  maker  and  indorser  of  a  promissory  note, 
dated  March,  1866.  The  maker  filed  a  plea  that  she  was  a  married 
woman  when  the  note  was  executed  and  had  no  separate  estate.  The 
indorser  pleaded  the  same,  alleging  that  the  maker  was  his  wife,  and 
that  he  was  an  accommodation  indorser.  The  Court,  on  demurrer, 
struck  the  plea  of  the  indorser.  Neither  plea  alleged  notice  to  plain- 
tiff, who  obliuned  the  note  before  maturity  irom  a  prior  indorser.  No 
evidence  was  introduced  or  tendered  to  prove  the  facts  alleged  in  the 
maker^s  plea,  and  there  was  a  verdict  against  both  defendants : 

Held,  There  was  no  error. 

Promissory  notes.  Indorsement.  Before  Judge  Johnson. 
Talbot  Superior  Court.    March  Term,  1873. 

L.  H.  Miller  brought  complaint  against  Sarah  A.  Leitner, 
as  principal,  and  Charles  B.  Leitner,  as  indorser,  on  a  note 
made  August  29th,  1866,  due  at  sixty  days,  for  $100  00,  pay- 
able to  C.  B.  Leitner,  or  bearer,  indorsed  by  C.  B.  Leitner, 
J.  V.  H.  Allen,  treasurer,  and  L.  H.  Miller. 

The  indorser  pleaded  the  general  issue,  and  that  the  maker 
was,  at  the  date  of  the  making  of  the  note,  a  married  woman, 
his  wife,  and  had  no  separate  estate,  and  that  he  signed  simply 
for  her  accommodation,  being  in  no  way  interested  in  the  con- 
sideration thereof. 

The  maker  pleaded  that  at  the  time  of  the  execution  of  the 
note,*  she  was  the  wife  of  Charles  B.  Leitner,  the  indorser, 
and  had  no  separate  estate. 

On  demurrer,  the  second  plea  of  the  indorser  was  stricken, 
and  he  excepted. 

The  plaintiff  introduced  his  note  in  eveidenoe,  and  testified 
that  he  came  in  possession  of  it  in  September,  1866,  before 
maturity,  for  a  valuable  consideration,  and  without  any  notice 
of  any  defense,  or  pretext  for  the  non-payment  of  the  same. 

Plaintiff  closed.    Defendants  moved  for  a  non-suit  upon 
the  ground  that  the  plaintiff  had  shown  title  out  of  himself 
by  his  indorsement  on  the  back  of  the  note.    The  motion  was 
overruled  and  the  defendants  excepted. 
Vol.  xuz.  81. 
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The  jury  found  for  the  plaintiff  against  both  defendants 
The  defendants  assign  error  upon  each  of  the  aforesaid  grouDds 
of  exception. 

E.  H.  WoRBiLL;  M.  H.  Blakdfobd^  for  plaintiffi  in 
error. 

Willis  &  Wilijs,  by  Henry  L.  Bekning,  for  de- 
fendant 

Trippb,  Judge. 

No  motion  was  made  to  strike  the  plea  of  the  maker^  Sarali 
A.  Leitner.  The  plea  of  the  indorser,  C.  B.  Leitner^  was  de- 
murred to^  and  the  demurrer  sustained.  That  plea  was^  that 
the  maker  was  the  wife  of  the  indorser,  had  no  separate  estate, 
and  that  he  was  an  accommodation  indorser.  Neither  plea 
alleged  notice  of  any  of  these  &cts  to  plaintiff,  who  obtained 
the  note  before  maturity.  There  was  no  evidence  introdooed 
or  tendered,  to  prove  that  the  maker  was  a  married  woman, 
and  the  judgment  was  legally  rendered  against  her.  It  is 
possible  there  may  be  some  mistake  or  error  in  the  record. 
But  neither  the  bill  of  exceptions  or  the  record  show  that  any 
such  testimony  was  introduced  or  rejected  by  the  Court. 

The  Court  was  right  in  striking  the  plea  of  the  husband. 
It  charged  no  notice  on  plaintiff  of  any  of  the  &cts  alleged. 
The  bona  fide  holder,  for  value,  is  protected  against  any  de- 
fenses set  up  by  the  maker,  acceptor  or  indorser,  exoept,  lst« 
Non  eat  factum.  2d.  Gambling  or  immoral  and  illegal  con- 
sideration. 3d.  Fraud  in  the  procurement :  New  Code,  sec 
2785.  And  the  holder  is  presumed  to  be  boTia  fide,  and  such 
a  presumption  must  be  n^atived :  New  Code,  sec.  2787. 

If  a  person  were  to  indorse  a  forged  note,  or  die  note  of  a 
minor,  etc.,  he  would  be  bound  by  his  indorsement  in  the 
hands  of  a  bona  fide  holder  for  value.  Does  the  &ct  that  he 
has  indorsed  the  note  drawn  by  his  wife,  when  the  note  so  in- 
dorsed is  in  the  hands  of  a  second  indorsee,  and  who  is  a  bona 
-fide  holder,  constitute  a  defense  against  his  liability?    It  is 
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not  necessary  to  say  it  would  not^  as  against  his  own  indorsee, 
for  that  is  not  the  case.  But  if  the  husband  procure  his  wife 
to  draw  a  note,  then  indorses  it  and  puts  it  in  circulation,  it 
would  be  difficult  to  find  reason  or  authority  to  discharge  him. 
It  is  proper  to  observe  that  this  note  was  executed  prior  to 
the  passage  of  the  Act  of  1866,  in  relation  to  the  rights  of 
married  women. 
Judgment  affirmed. 


JuujBN  Ransone,  plaintifiF  in  error,  vs.  Hope  H,  Chris- 
tian, defendant  in  error. 

1.  When,  in  an  action  for  damages  for  the  publication  of  a  libel,  the  de- 
fendant pleaded  justification : 

Held,  That,  under  the  law  of  this  Staie,  (Code  of  1873,  section  3051,) 
this  admitted  not  only  the  pablioation,  but  the  mautter  of  it,  as  charged 
in  the  declaration. 

2.  Whilst  this  Court  will  be  slow  to  interfere  with  the  verdict  of  a  jury 
in  a  libel  case,  on  the  ground  that  the  damages  are  excessive,  yet,  in 
such  cases,  it  will  look  closely  into  the  rulings  of  the  Court,  and  if 
there  be  errors  which  may  have  influenced  the  jury  ia  the  amouut  of 
their  verdict,  a  new  trial  will  be  granted. 

Z.  It  is  only  in  actions  of  tortj  and  where  there  are  circumstances  of  ag- 
gravation, that  a  jury  is  authorized  to  give  punitive  damages,  and 
whether  such  circamstances  do,  in  fact,  exist,  is  a  question  for  the 
jury,  and  not  for  the  Court,  to  decide. 

4.  If,  in  an  action  for  a  libel,  the  defendant  pleaded  jastification,  and  fail- 
ed to  make  out  his  plea,  the  plea  itself  is  a  circumstance  which  the  jury 
may,  in  fixing  the  amount  of  damages,  consider  as  aggravating  the  tortf 
bat  the  jury  is  not  bound,  in  all  cases,  so  to  consider  it  j  on  the  con- 
trary, if  the  defendant  show  strong  grounds  in  support  of  the  charge 
he  has  made,  though  he  does  not  fully  support  his  plea,  the  jury  may, 
if  it  see  fit,  consider  these  grounds  as  mitigating  circumstances,  and 
reduce  the  damages  accordingly. 

6.  Itis.error  in  the  Court  to  exclude  circumstances  going  to  show  that 
the  plea  of  justification  is  true,  as  when  a  defendant  undertook  to  show 
that  the  plaintiff  was  guilty  of  perjury  in  swearing  that  the  contents  of 
a  certain  bond  represented  the  truth  of  a  certain  contract  between  him- 
self and  another,  and  the  Court  ruled  out  certain  acts  and  sayings  of 
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the  plaintiff,  inconsistent  with  the  provisions  o&the  bond,  as  they  ap- 
peared on  its  face. 
6.  In  this  State,  as  provided  bj  section  3261,  Code  of  1873,  the  defend- 
ant, in  an  action  ex  delicto,  may  plead,  as  a  defense,  anj  claim  he  may 
have  against  the  plaintiff,  which  arises  ex  delicto. 

Libel.  Justification.  Damages.  Evidence.  Recoupment 
Before  Judge  Harrell.  Early  Superior  Court,  October 
Term,  1872. 

Christian  brought  case  agaiast  Ransone  for  $25,000  00 
damages,  alleged  to  have  been  sustained  by  the  plaintiff  by 
reason  of  the  following  libelous  publication  by  the  defenaant: 

"Oakland,  May  29ih,  1871. 

''Dr.  Hope  H,  Christian:  I  have  not  before  this  pursued 
the  course  I  now  adopt,  because  a  misconstruction  of  my  mo- 
tives might  have  prejudiced  some  meml)er  of  the  jury  in  your 
favor.  During  tlie  term  of  the  Superior  Court  held  in  Blakely, 
April,  1870,  where,  in  a  set  speech  made  to  a  jury  of  your 
neighbors  by  Judge  Clarke,  you  were  pronounced  a  perjurer. 
You,  employing  the  Ransy  Sniffle  of  the  town  as  a  'go-be- 
tween,' demanded  and  received  from  Clarke  a  retraction.  Since 
that  time,  the  gang  with  which  you  prowl,  by  ojien  declara- 
tion as  well  as  by  innuendo,  no  doubt  with  your  sanction,  and 
very  probably  at  your  suggestion,  have  magnified  your  valor 
and  chuckled  at  your  successful  swaggering.  That  you  should 
have  nerved  yourself  to  the  point  of  defying  a  minister  of  the 
church — ^women  and  children  having  done  your  fighting  dar- 
ing a  four  years'  war,  while  you  were  skulking  at  the  bung- 
hole  of  a  whisky  barrel,  disgustingly  dubious  whether  to  swill 
or  coin  the  contents — was  wonderful,  and  worthy  of  the  ap- 
plause of  such  as  those  who  found  congeniality  in  your  com- 
panionship. 

"  I  propose  to  give  you  herein,  as  explicitly  as  a  limited 
space  and  a  scanty  vocabulary  will  permit,  ray  opinion  of 
youi'self  and  the  thievish  conspiracy  upon  which  Clarke  com- 
mented so  injuriously  to  your  feelings..   This  is  the  history 
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of  your  attempted  but  baffled  robbery:  In  1863,  after  plot- 
ting— for  it  required  other  knavery  in  addition  to  your  own 
to  perfect  the  swindle — ^j'ou  accomplished  the  first  move,  the 
consent  to  the  exchange  of  genuine  property,  both  land  and 
money,  fur  that  which  neither  you  nor  your  principal  and 
accomplice  owned  or  ever  would  own.  The  reduction  of  this 
agreement  to  writing  then  and  there,  because  that  would  have 
prevented  the  second  cheat,  its  possibility  having  been  but 
just  suggested  to  you  by  an  incident  of  the  moment  and  the 
ease  by  which  the  first  had  been  effected — ^you,  by  an  im- 
promptu lie,  postponed.  Emboldened  by  this  success  you 
devised  a  cunningly  woKled  document,  binding  the  transfer 
of  another's  land  to  yourself,  and  lyingly  asserting  the  p^^- 
ment  of  an  equivalent  therefor.  Spied  upon  your  victim,  an 
old  man,  until  sickness  had  prostrated  his  body  and  obscured 
his  perceptions,  presented  your  cozening  paper,  overcome  by 
importunity  his  objections  to  transacting  business  in  such  an 
unfavorable  condition,  and  obtained  his  signature ;  then,  by 
a  prepared  lie,  told  at  a  chosen  moment,  you  filched  from  him 
$1,000  00  as  boot  between  the  lands.  Having  gone  thus  far, 
and  failing  to  palm  off  your  fraudulent  bond  upon  a  pur- 
chaser who  knew  you  too  well  to  imagine  that  in  your  pos- 
session implied  an  honest  ownership,  you  put  it  carefully 
away  and  waited  impatiently  for  the  grave  to  receive  your 
fancied  dupe  and  deliver  to  you  your  booty.  Death  would 
not  come,,  and  the  Legislature  enacted  the  statute  of  limita- 
tions. Into  Court  you  had  to  go  or  relinquish  a  part  of  your 
'swag.'  To  relinquish  a  part  of  your  *swag,'  or  to  establish 
your  claim  by  perjury,  was  also  a  necessity.  This  was  all 
that  was  needed  to  complete  the  infamy  of  your  scheme,  and 
therefore,  inflame  your  ardor  in  its  prosecution 

"  To  the  fabrication  of  plausible  perjury  you  then  applied 
yourself,  and  your  testimony  is  the  outcome  of  that  diligence. 
Clarke,  I  am  told,  characterized  your  evidence  simply  as  un- 
varnished perjury,  at  which  detraction  from  your  depravity 
you  were  very  naturally  indignant.  Revolting  as  is  that 
crime^  and  odious  as  is  its  commission,  he  did  you  injustice. 
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gross  injustice  (although  in  bis  subsequent  correspon^noe  he 
felicitated  himself  on  the  kindly  relations  existing  between 
you.) '  Such  genius  as  yours,  reveling  in  moral  muck  and 
eargerly  burrowing  to  the  very  bottom  of  turpitude,  should 
not  be  fobbled  off  with  so  miserly  a  tribute extem- 
porized, crude  perjury,  like  an  ordinary,  untutored  liar,  was 
obviously  far  below  the  design  of  rapacious  craft,  rooted  in 
slimy  profligacy,  and  further  fertilized  by  the  rankest  fiunilj 
corruptions ;  a  felony,  though  the  foulest  that  might  be  prac- 
ticed by  tyros,  offered  too  little  criminal  garbage  to  appease 
your  ravenoas  gluttony  ;  malignant  calumny  relishingly  sup- 
plemented the  staling  flavor  of  the  original  roguery;  tricky, 
.expert  and  shameless,  you  must  fashion  the  raw  lie  into  a 
finished  villainy,  before  your  exacting  taste  in  fraud  could 
^nd  its  full  enjoyment.  Your  perjuiy  was  meditated  long 
and  deeply,  elaborated  with  care  and  skill,  and  repeatedly 
rehearsed,  until  your  loathsome  admiration  of  its  flagitious 
perfections  broke  forth  in  boasts  to  those  with  whom  you 
conversed. 

"This  studiously  composed,  maturely  considered,  and 
thoroughly  digested  perjury  was,  too,  for  lucre,  filthy,  indeed, 
and  paltry  in  amount.  Your  crime,  while  devilish  from  its 
prolonged  contemplation,  is  despicable  from  the  shabby  re- 
ward for  which  you  wrought.  A  penniless  pimp  would  have 
scorned  a  secret  tender  of  that  temptation  for  which  you  yoap- 
self  have  published  your  prostitution.  Yours  was  a  delib- 
erately, patiently,  calmly  concocted  device,  for  the  success  of 
which  you  invoked  the  aid  of  God,  through  calumnious  per- 
jury, to  perpetrate  a  petty  thefl.  It  has  failed ;  your  zeal- 
ously contrived  machinations  have  only  served  to  demon- 
strate beyond  the  possibility  of  doubt,  that  you  are  an  abject 
liar,  and  a  vik,  graveling ,  soi*didj  scurvy  sooundrely  v^itk  (he 
appetite  of  a  sneah  thief  and  toithout  the  intelligeiice  to  compass 
its  gratification.  From  richly  merited  punishment  you  are 
protected  as  is  the  skunk ;  your  filth,  however,  shall  not 
afford  impunity  to  insolence  as  well  as  to  swindling,  perjury 
and  calumny,  and  I  thrust  before  your  eyes  the  assurance 


ATLANTA,  JULY  TERM,  1873.  496 

Ransone  V8.  Christian. 

that  every  demand  from  you,  similar  to  the  one  alluded  to  in 
the  outset  of  this  letter,  will  receive  instant  attention ;   ac- 
corded to  it  solely  that  an  abominable  nuisance  may  be  abated. 
(Signed)  "  JuLiEN  Ransone." 

"N.  B.  Should  your  courage  prove  to  have  been  exhausted 
in  the  bullying  of  a  preacher,  I  now  notify  you  that  it  is  my 
intention  to  distribute  printed  copies  of  this  letter  throughout 
this  community  and  Montgomery,  Alabama,  where  I  am  in- 
formed you  may  go,  so  that  those  who  are  thrown  in  associa- 
tion with  you  shall  not  be  ignorant  of  your  true  character. 

(Signed)  •  "J.R," 

The  defendant  pleaded  the  general  issue,  and  at  some  time 
during  the  trial,  the  record  &ils  to  disclose  when,  asked  per- 
mission to  amend  the  same  by  setting  up  the  damages  he  had 
sustained  by  the  act  and  conduct  of  the  plaintiff.  The  amend- 
ment was  not  allowed,  and  the  defendant  excepted. 

The  defendant  also  proposed  to  file  an  equitable  plea,  to 
the  effect  that,  since  the  bringing  of  said  action,  the  plaintiff 
made  an  unprovoked  assault  upon  the  defendant  with  the 
intent  to  murder  him,  and  wounded  him  by  several  shots 
fired  from  a  pistol,  one  striking  him  in  the  thigh  and  hip,  and 
the  other  in  the  ankle,  from  which  wounds  he  has  been  con- 
fined to  his  bed  for  the  space  of  twelve  months,  is  still  unable 
to  walk,  and  is  apprehensive  that  he  will  be  a  cripple  for  life, 
to  his  damage,  $50,000  00.  That  defendant  prays  that  this 
amount  may  be  set  off  against  any  damages  which  the  plain- 
tiff may  recover  in  his  action,  and  that  he  may  have  judgment 
for  the  excess.  That  unless  this  is  allowed,  he  will  be  reme- 
diless, on  account  of  the  non-residence  and  insolvency  of  the 
plaintiff. 

The  Court  refused  to  allow  said  plea  filed,  and  the  defend- 
ant excepted. 

The  plaintiff  introduced  evidence,  showing  that  the  paper 
set  forth  in  his  declaration  was  in  the  handwriting  of  the  de- 
fendant, and  its  publication. 
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The  defendant  then  filed  the  plea  of  justiBcation^  and  intio- 
duced  the  following  evidence : 

Ist.  Bill  in  the  case  of  Hope  H.  Christian  vs,  James  B. 
Ransone,  filed  to  October  term,  1869,  of  Early  Suparior 
Courts  setting  up  that  the  complainant  paid  to  the  defendant 
$1,000  00  in  cash  for  lot  seventy-four,  in  the  sixteenth  district 
of  Early  county ;  that  defendant  executed  and  delivered  his 
unconditional  bond  dated  May  11th,  1863,  to  make  titles  to 
said  lot  on  January  Ist,  1864 ;  that  defendant  had  refused  to 
make  titles,  and  praying  specific  performance. 

2d.  Answer  of  the  defendant,  denying  that  complainant 
had  ever  paid  $1,000  00,  or  that  he  had  ever  given  to  him  an 
unconditional  bond  to  make  titles  to  said  lot  on  January  1st, 
1864. 

3d.  John  T.  Clarke,  who  testified  substantially  as  fiJlows: 
Upon  the  trial  of  the  above  stated  case,  Christian  testified 
that  James  B.  Ransone  owned  lot  seventy-four,  and  he  desired 
to  buy  it  to  settle  on ;  that  James  B.  agreed  that  if  he  could 
induce  Martha  Stamper  to  sell  him  (James  B.)  lot  eighty-five, 
he  would  sell  to  Christian  lot  seventy-four  for  $1,000  00  in 
cash;  that  Stamper  authorized  Christian  to  make  such  ar- 
rangement; that  Stamper  had  contracted  for  lot  eighty-five 
with  Mitchell,  but  had  neither  paid  for  it  nor  received  titles ; 
that  Stamper  executed  his  bond  to  James  B.  to  make  titles  to 
lot  eighty-five,  by  January  1st,  1864,  and  delivered  it  to 
Christian  to  be  carried  to  the  obligee;  that  James  B.  re- 
quested and  authorized  Christian  to  pay  Stamper  $1,000  00 
for  him  as  a  part  of  the  purchase  money  for  eighty-five,  imd 
that  he  paid  said  sum  as  directed,  and  received  Stamper's  bond 
to  James  B.,  and  a  written  showing  that  he  had  made  the  afore- 
said payment ;  that  he  (Christian)  delivered  said  instruments 
to  James  B.,  and  received  fix)m  him  his  note  for  $1,000  00, 
payable  to  Stamper  on  January  1st,  1864,  and  his  uncondi- 
tional bond  to  make  titles  to  him  (Christian)  on  the  day  last 
aforesaid ;  that  this  bond  sets  forth  the  true  contract  between 
him  and  James  B.;  that  he  carried  but  one  paper  besides  the 
bond  fi*om  Stamper  conditioned  to  make  titles  to  lot  eighty* 
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five  to  James  B.^  to-wit:  the  aforesaid  written  showing,  on 
the  strength  of  which  said  James  B.  executed  the  bond  to  lot 
seventy-four  to  him. 

Witness  does  not  remember  that  Christian  made  any  expla- 
nation of  said  written  showing  upon  that  trial ;  he  might 
have  done  sq  at  the  subsequent  trial,  at  which  there  was  a  mate- 
rial diflferenoe  in  Christian's  testimony.  At  the  time,  witness, 
as  attorney  for  James  B.  in  the  above  stated  case,  examined 
Christian  as  to  said  written  showing,  he  did  not  exhibit  it 
until  after  the  latter  had  testified  as  to  its  contents.  He  after- 
wards presented  it  to  Christian,  who  identified  it  as  the  paper; 
he  declined  to  hand  the  paper  to  opposite  counsel  until  he  had 
tendered  it  in  evidence.  Christian  was  subsequently  recalled, 
but  he  does  not  remember  his  making  any  explanation. 

4th.  The  written  showing  alluded  to: 

"Mr.  James  B.  Ranaone-^Sir:  Prom  consultation  and  my 
own  opinion,  it  will  be  well  to  give  bond,  as  I  have  no  deed* 
You  can  make  Dr.  Christian  a  deed  or  give  him  a  bond  to 
make  titles  when  I  make  you  a  title  to  eighty-five*  I  make 
a  bond  to  make  titles  when  the  note  is  due.  You  make  and 
send  bond  by  the  Doctor.    This  30th  April,  1863. 

(Signed)  "M.  W.  Stamper.'' 

5th.  James  B.  Ransone  testified  as  follows:  Upon  the  trial 
of  the  case  between  witness  and  Christian,  the  latter  testified 
that  he  had  made  an  agreement  with  witness  that  if  he  would 
induce  Stamper  to  sell  lot  eighty-five  to  witness  for  $2,000  00, 
that  witness  would  sell  lot  seventy-four  to  Christian.  Wit- 
ness states  mast  positively  that  he  never  did  make  any  such 
agreement  with  Christian,  and  he  knows  it. 

Christian  swore  that  witness  had  authorized  and  requested 
him  to  pay  to  Stamper  $1,000  00,  which  statement  witness 
says  is  false;  that  he  never  requested  Christian  to  pay  any  sum 
whatever  to  Stamper. 

Christian  further  testified,  that  when  he  carried  Stamper's 
bond  to  witness,  he  also  delivered  a  written  showing  from 
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Stamper,  to  the  effect  that  he  (Christiaii)  had  paid  Stamper 
$1,000  00  for  witness,  which  statement  witness  says  is  fidse. 
Christian  never  did  bring  but  one  written  paper  from  Stamper, 
which  is  the  one  exhibited  and  which  contains  no  such  state- 


Christian  also  testified  that  the  bond  to  lot  seventy-foor, 
which  witness  delivered  to  him,  was  absolute  and  uncondi- 
tional, and  set  forth  the  true  terms  of  the  contract.    This 
statement  is  false.    Christian  came  to  witness  some  time  in 
1863  and  stated  that  Stamper  had  authorized  him  to  exchange 
lot  eighty-five  for  lot  seventy-four,  if  witness  would  pay 
$1,000  00  to  boot.     Witness,  thinking  he  could  make  better 
terms  with  Stamper,  put  Christian  off.    Christian  informed 
him  that  Stamper  had  agreed  to  let  him  have  lotseventy-foar 
to  settle  on.    The  matter  rested  thus  until  Stamper  came  to 
see  witness  at  his  house.    Stamper  refused  to  take  less,  and 
witness  agreed  to  the  exchange  upon  the  terms  first  proposed. 
Stamper  stated  that  he  had  not  paid  Mitchell  the  purchase 
money  for  lot  eighty-five,  and  could  only  give  bond  for  tides. 
Witness  stated  that  he  was  willing,  upon  the  promise  of 
Stamper  to  pay  Mitchell  soon,  to  exchange  bonds,  obligating 
each  to  make  titles  on  January  Ist^  1864,  witness  agreeing  to 
give  his  note  for  $1,000  00,  and  his  bond  to  make  titles  to 
Stamper  to  lot  seventy-four,  when  he.  Stamper,  should  make 
titles  to  witness  to  lot  eighty-five.    Stamper  remarked  that 
he  preferred  to  consult  counsel  before  he  proceeded  with  the 
matter.    Some  time  afterwards.  Christian  came  to  witness 
with  a  written  paper  from  Stamper,  which  is  in  evidence,  and 
a  bond  for  titles  to  lot  eighty-five.    As  this  was  the  agree- 
ment witness  had  previously  made,  witness  accepted  the  bond 
and  proposed  to  make  a  bond  to  lot  seventy-four,  when  Chris- 
tian said  there  was  no  witness  and  he  would  call  again.    About 
two  weeks  afterwards  Christian  returned,  at  which  time  wit- 
ness was  lying  on  a  couch  sick  with  fever  and  in  no  condition 
to  transact  business.     Witness  is  very  aged.    He  told  Chria- 
tian  that  he  was  unable  to  write  a  bond.    Christian  replied 
that  he  had  brought  a  bond  already  prepared.    He  seemed  to 
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have  a  good  deal  of  solicitude  and  anxiety  to  have  the  bond 
then  signed.  Witness  did  not  read  the  bond,  but  asked 
Christian  if  it  was  in  accordance  with  the  terms  of  the  agree- 
ment made  with  Stamper  ?  Christian  replied  that  it  was,  and 
witness,  trusting  to  his  honor,  signed  the  instrument.  He 
did  not  see  the  bond  from  the  time  it  was  signed  until  he  was 
sued  upon  it.  It  was  not  made  in  accordance  with  the  terms 
of  his  contract  with  Stamper. 

6th.  The  defendant,  Julien  Ransone,  testified  substantially 
as  follows  :  The  written  copies  of  the  libel  (introduced  by  the 
plaintiff  for  the  purpose  of  showing  publication)  exhibited,  he 
never  saw  or  heard  of  before.  He  did  not  write  or  publish 
them,  and  scorns  so  low  an  act,  and  spurns  with  indignation 
every  effort  to  raise  a  suspicion  that  he  was  the  author  of  said 
written  copies.  Admits  that  he  wrote  the  paper  set  forth  in 
the  declaration,  but  had  no  idea  of  writing  or  publishing  a 
libel.  His  only  intention  was  to  force  Christian  to  send  him 
a  challenge,  and  it  was  verbose  to  intensify  the  insult.  He 
doubted  Christianas  courage,  and  jsent  it  by  Mcintosh  to  in- 
sure his  ^tting  it;  hence,  he  requested  Mcintosh  to  see  Chris- 
tian read  it. 

7th.  The  bond  from  James  B.  Ransone  to  Hope  H.  Chris- 
tian, dated  May  11th,  1863,  binding  him  unconditionally  to 
make  titles  to  lot  seventy-four,  on  January  Ist,  1864,  acknowl- 
edging the  receipt  of  $1,000  00  in  payment  tlierefor. 

8th.  Bond  from  Martin  W.  Stamper  to  James  B.  Ransone, 
dated  April  28th,  1863,  reciting  the  sale  of  lot  eighty-five  to 
Ransone  for  $2,000  00,  $1,000  00  of  which  amount  was  un- 
paid, and  obligating  Stamper  to  execute  a  title  to  the  same  on 
January  1st,  1864,  provided  a  note  for  the  amount  last  afore- 
said was  paid  by  Ransome  by  that  time. 

9th.  The  plaintiff,  Hope  H.  Christian,  testified  substan- 
tially as  follows :  He  did  not  testify  that  James  B.  Ransone 
requested  and  authorized  him  to  pay  Stamper  $1,000  00,  but 
lie  stated  that  this  was  the  general  understanding  of  the  par- 
ties. When  Stamper  was  at  the  house  of  witness,  he  asked 
him  to  give  him  (witness)  such  a  paper  as  would  show  that  he 
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had  arranged  with  him  for  said  James  B.  for  the  $1,000^^ 
He  went  out  to  attend  to  domestic  bosinesSy  and  when  he  re- 
turned he  found  the  note  alluded  to  lying  on  his  table.  He 
supposed  that  Stamper  had  done  as  he  was  requested.  When 
he  carried  it  to  James  B.  Ransone,  it  was  so  badly  writtea 
that  it  took  both  of  them  to  read  it.  When  witness  was  re- 
called on  the  first  trial,  he  explained  that  it  had  been  so  long 
since  he  had  seen  the  letter,  he  could  not  recollect  what  it 
contained. 

The  juiy  returned  a  verdict  for  the  plaintiff  for  $6,000  00. 
The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  amount  of  damages  was  excessive,  there 
being  no  allegation  or  proof  of  special  damages. 

3d.  Because  the  Court  erred  in  charging  the  jury  ^'that 
the  filing  of  the  plea  of  justification  in  this  case,  admitted  the 
publication  of  the  libel  as  alleged  in  the  declaration.^' 

4th.  Because  the  Court  erred  in  charging  the  jury  ^'that 
if  the  plea  of  justification  is  not  sustained,  the  plaintiff  is  en- 
titled to  damages,  the  amount  of  which  they  were  to  determine 
from  the  proof,"  there  being  no  evidence  as  to  any  damages. 

6th.  Because  the  Court  erred  in  the  following  chai^:  ^'tfaat 
in  this  case,  they  (the  jury)  are  not  confined  to  actual  dama- 
ges, but  may  take  into  consideration  the  nature  of  the  libel, 
and  the  injury  to  the  feelings  and  reputation  of  the  plaintiff, 
and  find  in  addition  to  the  actual  damages  which  may  be 
proved,  or  even  if  no  actual  damage  is  proved,  vindictive  or 
exemplary  damages,  not  only  to  compensate  plaintiff  for  the 
injury  to  his  feelings  and  reputation  outside  of  any  actual 
damage,  but  to  deter  the  defendant  from  like  wrongs,''  in 
this,  that  the  charge  about  actual  damages  misled  the  jniy, 
as  there  was  no  actual  damages  alleged  or  proven,  for  that  the 
additional  damage  cannot  be  given  by  a  jury,  either  to  de- 
ter a  wrong-doer,  or  as  a  compensation  for  wounded  feelings, 
unless  the  proof  shows  aggravating  circumstances  either  in 
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the  act  or  intention.  Said  charge  being  further  illegal  in 
this,  that  vindictive  or  exemplary  damages  can  only  be  re- 
covered when  the  entire  injury  is  to  the  peace,  happiness  or 
feelings  of  the  plaintiff,  the  only  guide  being  the  enlightened 
consciences  of  impartial  jurors,  in  connection  with  which  the 
worldly  circumstances  of  the  parties  should  be  weighed,  of 
which  circumstances  there  was  no  proof,  and  therefore,  said 
charge  should  not  have  been  given. 

6th.  Because  the  Court  erred  in  charging  the  jury,  "that 
if  they  believed  from  the  evidence,  that  in  addition  to  the 
writing  and  publication  of  the  libel,  the  avowed  object  of  the 
defendant  was  to  provoke  a  challenge  and  fighting,  such  be- 
ing a  violation  of  law,  should  not  be  considered  in  mitigation, 
but  in  aggravation  of  the  offense." 

7th.  Because  the  Court  erred  in  charging  the  jury,  "that 
if  the  plea  of  justification  is  filed  and  is  not  made  out,  the 
filing  is  an  aggravation  of  the  libel,  and  if  the  jury  find  for 
the  plaintiff,  they  have  the  right  to  take  into  consideration 
the  filing  of  the  plea,  and  may,  if  they  see  proper,  and  in  fact, 
they  are  bound  to  increase  the  damages  by  reason  of  the  filing 
of  the  plea,  if  not  sustained." 

8th.  Because  the  Court  erred  in  refusing  to  allow  defend- 
ant's counsel  to  prove  by  James  B.  Bansone,  that  Hope  H. 
Christian  had  never  called  upon  him  to  comply  with  the  obli- 
gation and  make  titles  to  lot  seventy-four,  as  set  forth  in  the 
bond  for  titles  from  said  Bansone  to  said  Christian,  but,  on 
the  contrary,  had  stated  to  him  that  he  was  trying  to  induce 
Stamper  to  comply  with  his  contract,  so  that  both  parties 
could  obtain  titles. 

9th.  Because  the  Court  erred  in  refiising  to  allow  the  de- 
fendant to  show  that  the  bond  from  James  B.  Ransone  to 
Christian  was  transferred  the  day  after  its  execution  to  one 
Benjamin  Fryer,  by  a  written  transfer  upon  its  back,  which 
said  transfer  was  concealed  from  view  by  a  number  of  rev- 
enue stamps. 

(Note  to  this  grottbtb.)  "The  Court  refused  to  permit 
the  bond  to  be  delgced  for  this  purpose.    The  counsel  for  de- 
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fendant  stated  that  such  transfer  was  on  the  bond,  but  it  did 
not  appear  as  the  bond  was  then  shown." 

10th.  Because  the  Court  erred  in  refusing  to  allow  the  de- 
fendant to  amend  his  pleadings^  and  to  file  an  equitable  plea 
of  set-off,  as  above  set  forth. 

The  motion  was  overruled  and  the  defendant  excepted,  opoa 
each  of  the  grounds  aforesaid. 

Flemming  &  Rutherford,  for  plaintiff  in  error. 

A.  Hood;  I.  E.  Bower;  T.  P.  Jones;  H.  &  I.  L.  Fiel- 
der; R.  H.  Powell,  for  defendant. 

McCay,  Judge* 

Were  we  perfectly  satisfied  with  the  rulings  of  the  Court 
on  the  trial  of  this  case,  and  with  ^is  charge  to  the  jury,  we 
should  not  interfere  with  the  verdict.  Our  Code,  (1873,)  sec* 
tious  2947,  3067,  gives,  in  express  terms,  to  the  jury  lai^ 
discretion  in  such  cases,  and  the  Courts  ought  not  to  interfere 
with  the  finding,  unless  it  be  so  grossly  contrary  to  what  is 
proper  as  to  leave  the  impression  that  there  was  undue  bias, 
prejudice  or  mistake.  But  for  this  very  reason  it  should  ap- 
pear that  there  was  uq  error  in  the  Court  calculated  to  affect 
the  verdict. 

In  ordinary  cases,  when  the  verdict  is  foi*  the  plaintiff  or 
defendant,  if  there  be  an  error^  and  the  evidence  is  so  strongly 
with  the  verdict  that  the  result  must  have  been  the  same,  even 
had  there  been  no  error,  it  is  mere  play  to  send  the  case  back  on 
a  theoretical  mistake  of  the  Judge.  But  when  the  amount  of 
the  verdict  is  a  matter  to  be  measured  by  the  enlightened  con- 
science of  a  jury,  then  it  is  of  the  utmost  importance  that  the 
jury  shall  not  have  been  in  the  least  misled  as  to  the  prind- 
pies  upon  which  their  verdict  is  to  be  founded,  or  any  evi* 
deuce  excluded  which  may  have  affected  the  final  decisioD. 
In  this  case,  the  defendant  pleaded  justification.  If  this  plea 
was  not  fully  made  out,  the  plaintiff  was  entitled  to  a  verdict. 
But  the  amount  of  that  verdict  is  a  thing  to  be  settled  by  tiie 
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juiy^  according  to  the  evidence  and  to  the  nature  of  the  case. 
It  is  manifest  that  in  doing  this,  they  ought  to  have  ever^ 
&ct  before  them  calculated  to  inform  their  consciences,  and 
that  there  be  no  illegal  instruction  as  their  guide.  If  there 
be  error  in  the  Court  in  these  particulars,  who  can  say  how 
largely  this  error  may  have  influenced  the  amount  of  the  ver- 
dict? We  think  there  was  error  in  excluding  the  proof  that 
Christian  had  not,  from  the  date  of  the  bond,  May  11th,  1863, 
until  the  fall  of  1869,  called  upon  the  maker  of  it  for  a  title, 
and  that  he  had  informed  Mr.  James  B.  Ransone  that  he  was 
trying  to  induce  Stamper  to  pay  for  lot  eighty-five,  so  that  all 
parties  could  get  their  titles. 

The  point  of  the  charge  of  perjuiy  was,  that  Christian  swore 
that  the  bond  of  James  B.  Ransone  to  lot  seventy-four  con- 
tained the  true  contract  between  the  parties,  and  that  this  was 
not  true.  Now  any  act  or  saying  of  Christian  going  to  show 
that  this  was  not  the  true  contract,  ^mp,  as  we  think,  material 
to  the  issue.  Was  not  the  fact  that  Christian  quietly  stood 
by  for  six  years  and  did  not  demand  of  James  B.  Ransone  a 
title  in  pursuance  of  the  bond,  a  circumstance  of  considerable 
weight  in  fevor  of  old  Mr.  Ransone's  statement?  Was  not 
the  &ct  (if  it  was  true)  that  Christian  bad  said  he  was  trying 
to  get  Stamper  to  pay  for  lot  eighty-four  so  that  all  partiea 
could  have  their  titles  made,  also  a  circumstance  going  to  show 
that  the  true  contract  was  that  Ransone's  making  a  title  was  to 
depend  on  his  getting  a  title  firom  Stamper  to  the  other  lot? 
Christian's  delay  in  demanding  the  title  is,  unless  explained, 
inconsistent  with  the  idea  that  the  bond  of  Ransone  was  ab- 
solute. It  was  one  of  the  issues  whether  that  bond  spoke  the 
truth,  nay,  that  was  almost  the  sole  issue  in  this  case,  as  well 
as  in  the  equity  case,  and  these  circumstances  were  material,  as 
they  tended  to  show  that  Christian  had  acted  and  talked  as 
though  Ransone's  story  was  the  truth,  and  the  bond  not 
the  truth.  Nor  does  it  make  any  difference  that  these  facts 
were  proposed  to  be  proven  by  Ransone;  it  does  not  appear 
that  it  was  or  is  one  of  the  issues  whether  these  facts  were 
true.     Perhaps  Christian  did  not,  at  the  trial  of  the  equity 
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case,  deny  them.  Nor  does  there  seem  any  reason  why  Ban- 
sone  might  not  prove  these  circumstances  as  well  as  the  other 
facts,  even  if  Christian  did  deny  them. 

We  think  there  was  error  in  ruling  out  this  testimooy. 
We  think  the  same  as  to  the  entry  on  the  bond.  The  paper 
had  ceased  to  be  any  longer  an  existing  obligation.  The  de- 
cree in  the  equity  case  had  made  it  the  property  of  Ransone,  and 
he  had  the  right  to  mutilate  or  destroy  it  if  he  saw  fit  If 
the  bond  was  in  fact  transferred,  this  was  a  circumstance  con- 
tradicting to  some  extent  Christian's  statement  of  his  anxiety 
to  get  the  land  in  1864  to  build  on,  and  stands  on  thefsame 
footing  as  his  delay  to  ask  for  the  deed  and  his  efforts  to  g^ 
Stamper  to  comply  with  his  bond,  so  that  he  might  get  a  deed. 

We  are  inclined  to  think  that,  under  our  law,  the  plea  of 
justification  admits  all  the  charges  in  the  declaration,  as  to 
not  only  the  fact  but  the  manner  of  publication.  The  lan- 
guage of  the  Code  is  vety  broad:  Code  of  1868,  section  2996. 
*^  By  such  plea  he  admits  the  act  to  be  done.''  The  act  and 
the  manner  of  it  are  difficult  to  separate.  If  the  plaintiff  is 
stiH  to  prove  the  mode  of  publication,  he  gains  very  little  by 
the  plea,  whilst  he  loses  the  privileges  of  one  holding  the 
affirmative  of  the  issue. 

Punitive  damages  are  only  to  he  given  if  there  be  circum- 
stances of  aggravation.     Whether  there  be  such  circamstanceB 
or  not,  is  a  question  for  the  jury,  and  not  the  Court    Even 
if  there  be  a  plea  of  justification,  it  is  for  the  jaiy  to  say 
whether  there  are  circumstances  of  aggravation;   that  is, 
whether  the  admitted  facts  are  of  such  a  character  as  to  con- 
stitute matter  requiring  punitive  damages.     It  may  be  that 
the  Judge,  in  using  the  words  "in  this  case,"  only  intended 
to  say,  'Mn  the  ease  I  have  supposed;"  but  the  language  is 
very  &irly  susceptible  of  being  understood  as  meaning  by 
'^this  case,"  the  case  on  trial,  and  was  calculated  to  mislead 
the  jury.    Whether  the  case  was  a  tort  attended  with  aggra- 
vating circumstances,  was  a  question  for  the  jury  alone  ander 
the  proof,  and  it  was  not  proper  for  the  Judge  to  say  to  them 
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that  in  "this  case"  it  was  their  right  to  give  punitive 
damages. 

The  filing  of  a  plea  of  justification  may,  if  it  be  not  sus- 
tained by  the  proof,  be  a  circumstance  of  aggravation,  but  we 
think  it  was  error  in  the  Court  to  tell  the  jury  that  it  mvst  be 
so  considered  by  them.  All  that  it  was  in  the  province  of 
the  Court  to  say  on  the  subject,  was  to  tell  them  that  the 
filing  of  the  plea,  if  the  proof  failed  to  sustain  it,  was  a  matter 
which  the  law  aathorized  them  to  consider  as  an  aggravation. 
But  it  is  for  the  jury,  under  all  the  &cts  of  the  case,  to  say  if 
the  plea  shall  have  that  effect.  It  may  be  that  the  plaintiff's 
conduct  has  been  such  as,  whilst  it  does  not  completely  justify 
the  charge  made  by  the  defendant,  does  yet  greatly  mitigate 
and  excuse  it.  The  jury  may  not  be  quite  satisfied  that  the 
charge  is  true,  and  yet  they  may  feel,  from  the  evidence,  that 
the  plaintiff  ought  not  to  be  considered  as  grossly  in  the 
wrong  in  making  it.  In  other  words,  the  facts  as  proven, 
may  show  mitigating  circumstances  as  to  the  act  of  filing  the 
plea,  and  the  jury  may  take  them  into  consideration  notwith- 
standing the  plea  of  justification  on  this  question  of  aggrava- 
tion. 

Section  3261  of  the  Code  of  1873  is  as  follows :  "All  claims 
arising  ex  contrdctu  between  the  same  parties  may  be  joined 
in  the  same  action,  and  all  claims  arising  ex  delido  may  in 
like  manner  be  joined.  The  defendant  may  also  set  up  as  a 
defense  all  claims  against  the  plaintiff  of  a  similar  nature  with 
the  plaintiff's  demand." 

It  is  impossible  to  escape  from  the  conclusion  that  by  daima 
of  a  similar  nature  with  the  plaintiff's  demand,  is  meant 
claims  arising  ex  delicto  or  ex  contraxiUj  accordingly  as  the 
demand  of  the  plaintiff  is  ex  contractu  or  ex  delicto. 

We  are  free  to  say  that  this  seems  to  us  to  be  a  very  start- 
ling provision  of  the  Code,  and  one  which  a  common  law 
lawyer  must  read  with  astonishment,  especially  when  it  is  re- 
membered that  in  this  State  special  pleading  is  abolished  and 
a  case  goes  to  the  jury  on  the  declaration  and  pleas.    But,  ita 

You  XMX.  82. 
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lex  8cripia  eat,  and  we  have  nothing  to  do  but  to  enforce  it  as 
best  we  may. 

If  one  tort  may  be  set  off  against  another,  we  see  no  reason 
why  an  assault  and  battery  may  not  be  set  off  against  a  libel, 
as  one  libel  against  another.  We  can  see  how  an  attempt  to 
do  either  may  involve  very  complicated  inquiries  before  a 
jury.  But  that  is  a  characteristic  of  our  whole  system  of 
pleading,  and  is,  perhaps,  no  greater  evil  in  the  trialof  an  ac- 
tion ex  delicto  than  in  the  trial  of  an  action  ex  contractu.  In 
an  action  on  a  bond,  the  defendant  may  plead  an  open  ac- 
count as  an  off-set;  nay,  he  may  set  up  a  balance  due  on  the 
settlement  of  a  partnership,  and  force  an  investigation  of  great 
complication. 

Judgment  reversed. 


The  Savannah  and  Charleston  Railroad  Compant, 
plaintiff  in  error,  vs.  Daniel  Callahan,  defendant  in  error* 

1.  The  Act  of  1869,  so  far  as  it  may  be  considered  as  a  legislatiye  inter 
pretation  of  the  meaning  of  the  Constitution,  only  gives  a  summary 
remedy  for  the  enforcement  of  mechanics'  and  laborers'  liens  upon  the 
property  of  their  employers,  when  the  debt  is  due  for  the  labor  actu- 
ally performed  by  them,  and  for  the  materials  furnishedi  with  which 
and  upon  which  the  labor  has  been  performed. 

2.  Though  contractors  may  be  mechanics,  yet  this  fact  does  not  entiie 
them  to  the  benefit  of  the  provisions  of  the  Act  of  1869,  if  the  woric 
is  done  by  them  as  contractors,  through  the  labor  of  others  employed 
by  them  for  that  purpose. 

Mechanics'  and  laborers'  lien.  Contractors.  Before  Jadge 
Schley.    Chatham  Superior  Court.     May  Adjourned  Term, 

1872. 

McDowell  &  Callahan  instituted  proceedings  against  the 
Savannah  and  Charleston  Railroad  Company  to  foreclose  a 
mechanics'  and  laborers'  lien  for  $26,336  38.  The  exeewtioa 
issued  thereon  was  levied  upon  the  property  of  the  defendant. 
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A  counter-affidavit  was  filed  and  the  property  replevied. 
Pending  the  litigation  the  death  of  McDowell  was  suggested, 
and  the  cause  ordered  to  proceed  in  the  name  of  Callahan,  as 
surviving  partner. 

For  the  remaining  facts,  see  the  decision. 

Jackson,  Lawton  &  Basinger,  for  plaintiff  in  error. 

We  understand  this  Court  to  have  established  the  rule  that 
the  "  mechanics  and  laborers,''  to  whom  a  lien  is  given  by 
the  30th  section  of  Article  I.  of  the  Constitution,  and  by 
the  Act  of  1869  in  pursuance  thereof,  must  be  those  who 
perform  labor  in  their  own  pereons— with  their  own  hands— 
or  who,  in  so  performing  labor,  furnish  materials  for  the 
work :  44  Georgia  Reports,  306 ;  45  Ibid,  661 ;  46  Ibid., 
112,  466-8 ;  27  Missouri,  39. 

And  the  evidence  for  the  plaintiff  below — the  admissions 
of  Callahan  himself — showed  conclusively  that  neither  he, 
nor  McDowell,  nor  any  other  person  interested  as  a  con- 
tractor, performed  labor  according  to  the  construction  of  the 
Constitution  and  Act  of  1869,  adopted  by  this  Courts 

The  view  of  the  lien  taken  by  this  Court  seems  to  have 
had  the  assent  of  the  General  Assembly  in  later  legislation : 
Acts  of  1872,  pam.  47  ;  Acts  of  1873,  pam.  42.     • 

Hartridge  &  Chisolm,  for  defendant. 

The  Constitution  gives  the  lien  to  two  classes,  viz :  me^ 
ehanics  as  a  class  and  laborers  as  a  class.  An  overseer,  though 
not  a  mechanic,  is  entitled  to  the  lien  if  he  works  by  the  day: 
Rust,  Johnson  &  Co.  vs.  Rebecca  Billingslea  et  al;  44  Gti., 
308. 

A  mechanic  who  performs  labor  and  furnishes  materials, 
has  a  lien,  although  a  vender  of  machinery  has  not :  R.  H. 
Footman,  assignee,  vs.  Pussy,  Jones  &  Co.,  45  Ga.,  563. 

That  two  classes  were  intended,  is  also  shown  by  another 
provision  of  the  Constitution,  providing  that  laborers  on  a 
railroad  are  protected  in  their  lien  even  against  the  claims  of 
the  State.  This  provision  also  recognizes  that  the  lien  at- 
taches to  a  railroad :  New  Code,  section  5068. 
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The  lien  is  not  given  to  the  mechanic  alone  \rho  does  the 
manual  work  and  labor  unassisted.  If  this  were  true,  it  would 
have  been  unnecessary  to  name  them,  because  the  term  la- 
borer would  have  embraced  them.  The  mechanic  has  the  lien 
not  only  for  his  own  labor,  but  for  the  labor  performed  by 
others  under  him,  and  for  the  material  fiirnished. 

When  the  Constitution  was  adopted,  Irwin's  Revised  Code 
was  also  adopted :    New  Code,  section  5145. 

When  the  framers  of  the  Constitution  used  the  term  me- 
chanic, it  is  reasonable  to  suppose  that  they  meant  such  me- 
chanics as  had  already  been  the  subject  of  legislation  and 
mentioned  in  that  body  of  laws  known  as  Irwin's  Revised 
Code.     Who  were  they  ? 

All  mechanics  *  *  *  shall  have  a  lien  on  every  hoose 
or  other  property  *  *  *  for  toorh  done  or  material  fiir- 
ninlied.     ♦     ♦     *     Irwin's  Revised  Code,  section  1959. 

Was  it  the  intention  of  that  Act  to  give  a  lien  to  such  me- 
chanics only  who  built  a  house  with  their  own  hands  unas- 
s'lHted  ?  These  mechanics  were  expected  to  be  oonbradon: 
Irwin's  Revised  Code,  section  1963. 

All  mechanics  shall  have  a  lien  on  all  personal  property 
n)ttnufnctured  or  repaired  by  them,  to  the  extent  of  the  work 
done  and  materials  furnished,  but  such  lien  shall  cease  on  de- 
livery: Irwin's  Revised  Code,  sec.  1967. 

If  the  owner  of  the  property  in  such  case  should  refuse  to 
pay  and  the  mechanic  to  deliver^  could  his  possessory  lien,  or 
right  to  detain,  be  defeated  by  proof  that  the  foreman  of  his 
shop  did  the  work  ? 

Again,  all  accounts  of  merchants,  tradesmen  and  mechani(S, 
which,  by  custom,  become  due  at  the  end  of  the  year,  bear  in- 
tercHt  from  that  time  upon  the  amount  actually  due,  whenever 
ascertained:  Irwin's  Revised  Code,  sec.  2031. 

The  mechanic,  then,  meant  by  the  Code  in  force  before  and 
at  the  time  of  the  adoption  of  the  Constitution,  was  one  who 
did  work  or  performed  labor,  either  individually  or  by  his 
agents  and  servants.  He  was  not  considered  a  day  laborer, 
merely ;  he  was  treated  as  a  contractor,  and  his  accounts  were 
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placed  upon  a  footing  with  those  of  merchants,  tradesmen  and 
others ;  they  were  not  due  and  payable  daily.  The  policy  of 
the  State  seems  to  have  been  two-fold :  first,  to  encourage  me- 
chanical skill  and  talent^  and  secondly,  to  secure  to  the  laborer 
his  wages. 

If,  then,  the  term  mechanic,  as  used  in  the  Constitution,  has 
the  same  meaning  as  in  the  Code,  for  what  does  the  Constitu- 
tion give  the  lien  ?  It  is  certainly  for  labor  performed  by 
him,  his  agents  or  servants,  or  for  materials  furnished.  He 
may  have  the  lien  for  the  labor  alone,  or  the  materials  fur- 
nished, or  for  both.  In  the  case  of  E.  H.  Footman,  assignee, 
V8,  Pussy,  Jones  &  Company,  this  Court  alluding  to  the  con- 
stitutional lien  quoted  from  the  Act  of  1869,  page  135,  in 
which  the  word  and  is  used  instead  of  07\  The  constitutional 
reading  must  control  and  construe  the  Act.  If,  then,  the  tes- 
timony disclosed  the  fects,  as  stated  in  the  affidavit,  that  Cal- 
lahan &  McDowell  were  both  of  them  practical  mechanics, 
bridge  builders,  and  as  such,  became  railroad  contractors,  and 
as  such,  performed  labor,  either  individually  or  through  their 
servants  and  agents,  or  furnished  materials,  according  to  this 
contract  with  defendant,  in  the  construction  of  the  railroad 
which  they  were  engaged  to  build,  the  Court  did  not  err  in 
refusing  to  dismiss  plaintiffs'  case,  and  in  allowing  the  jury  to 
pass  upon  these  facts.  Others  may  have  been  interested,  but 
it  appears  from  the  contract  that  the  defendant  contracted  with 
the  Tneehanica  only,  and  relied  upon  their  skill  and  ability, 

Warner,  Chief  Justice. 

On  the  10th  day  of  May,  1869,  the  plaintifis  made  a  writ- 
ten contract  with  the  defendant  to  construct,  in  a  substantial 
and  workmanlike  manner,  all  that  portion  of  the  defendant's 
railroad  from  the  west  end  of  Coosawhatchie  trestle  to  its  junc- 
tion with  the  Central  Railroad  in  Georgia,  including  the  con- 
struction of  a  bridge  over  the  Savannah  river,  and  to  furnish 
all  necessary  materials  for  the  construction  of  said  road  and 
bridgCi  in  accordance  with  the  specifications  contained  in  said 
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contract,  and  on  the  full  and  faithful  completion  of  said  con- 
tract by  the  plaintiffs  as  specified  therein,  the  defendant  cove- 
nanted to  pay  them  therefor  the  sum  of  $475,000  00  in  its 
first  mortgage  seven  per  cent,  bonds.     The  road  to  be  con- 
structed was  part  in  South  Carolina  and  part  of  it  in  Georgia. 
The  plaintiffs,  on  the  2d  day  of  April,  1870,  foreclosed  a 
mechanics'  and  laborers'  lieu  for  the  sum  of  $26,336  38, 
which  they  claimed  to  be  due  them  by  the  defendant  under 
said  contract,  an  execution  issued,  and  was  levied  on  the 
defendant's  railroad  and  bridge  in  this  State,     The  defendant 
filed  a  counter-affidavit,  denying  that  the  plaintiffs  had  any 
lien  as  mechanics  or  laborers  in  contemplation  of  the  law,  but 
were  contractors,  and  also  denied  its  indebtedness  to  the  plain- 
tiffs.    On  the  trial  of  the  issue  thus  formed,  in  the  Superior 
Court,  after  hearing  the  evidence  for  the  plaintiflfe,  the  defend- 
ant made  a  motion  to  dismiss  the  proceedings,  on  the  ground 
that  it  appeared  from  the  plaintiflfe'  own  showing  that  Aey 
were  not  mechanics  and  laborers  in  constructing  the  railroad 
and  bridge  for  defendant,  but  were  contractors  only,  employ- 
ing others  as  the  actual,  laborers  to  do  the  work  under  their 
direction,  and,  therefore,  were  not  entitled  to  the  lien  claimed, 
and  also  moved  to  dismiss  the  proceedings  on  other  grounds. 
The  motion  to  dismiss  the  proceedings  was  overruled  by  the 
Court.     The  trial  then  proceeded,  and  after  hearing  the  de- 
fendant's evidence,  and  the  charge  of  the  Court,  tlie  jury 
found  a  verdict  for  the  plaintiffs  for  §20,000  00.     A  motion 
was  made  for  a  new  trial,  on  the  ground  that  the  Court  erred 
in  overruling  the  motion  to  dismiss  the  proceedings,  and  on 
various  other  grounds  as  set  forth  in  the  record,  all  of  which 
were  overruled,  and  the  defendant  excepted. 

1,  The  main  and  controlling  que5^tion  in  this  case  is,  whether 
the  plaintiffs  had  a  mechanics'  and  laborers'  lien  on  the  prop- 
erty of  the  defendant  which  could  be  foreclosed  and  enfbrceil 
by  the  summary  remedy,  as  provided  for  in  the  Act  of  1869, 
to  carry  into  effect  that  provision  of  the  Constitution  of  186S 
upon  the  subject  of  the  lien  of  laborers  and  mechanics.  The 
Constitution  only  declares  that  mecliauics  and  laborers  shall 


ATLANTA,  JULY  TERM,  1873.  511 


The  Savannah  and  Charleston  Railroad  Company  vs.  Callahan. 

have  liens  upon  the  property  of  their  employers  for  labor  per- 
formed or  materials  furnished,  and  left  it  to  the  L^islature 
to  provide  for  the  summary  enforcement  of  the  same.  This 
clause  of  the  Constitution  could  not  have  been  enforced  by  the 
summary  remedy  now  claimed  by  the  plaintifis,  but  for  the 
Act  of  1869.  The  terms  laborer  and  mechanic,  as  employed 
in  the  Constitution  and  in  the  Act  of  1869,  must  be  presumed 
to  have  been  employed  in  the  ordinary  sense  and  meaning  of 
those  words.  Who  is  a  mechanic  ?  A  mechanic  is  a  person 
whose  occupation  is  to  construct  machines,  or  goods,  wares,  \ 
instruments,  furniture  and  the  like.  Who  is  a  laborer?  A  \ 
laborer  is  one  who  labors  in  a  toilsome  occupation,  a  man  who 
does  work  that  requires  little  skill,  as  distinguished  from  an 
artisan.  Such  is  the  definition  given  by  Webster  of  the  words 
"mechanic"  and  "laborer."  A  "builder"  is  defined  by  the 
same  author  to  be  one  who  builds,  one  whose  occupation  it  is 
to  build,  an  architect,  a  shipwright,  a  mason,  etc.  If  we 
strictly  construe  the  word  "mechanics"  as  used  in  the  Consti- 
tution, it  may  well  be  doubted  whether  the  lien  created  in 
their  fevor  upon  the  property  of  their  employers  for  labor 
performed,  or  for  materials  furnished,  was  intended  to  em- 
brace any  other  property  than  such  as  was  repaired,  or  mainly 
constructed  by  their  labor,  with  materials  furnished  by  the 
mechanic  in  the  exercise  of  his  trade  and  calling.  But  be 
that  as  it  may,  it  is  very  clear,  we  think,  that  the  Actx)f  1869, 
BO  &r  as  it  may  be  considered  as  a  legislative  interpretation  of 
the  meaning  df  the  Constitution,  only  gives  a  summary  rem- 
edy for  the  enforcement  of  mechanics'  and  laborers'^liens  upon 
the  property  of  their  employers  when  the  debt  is  due  for  the 
labor  actually  performed  by  them,  and  the  materials  furnished 
by  them,  with  which,  and  upon  which,  the  labor  has  been 
performed  for  the  benefit  of  the  employer.  Laborers  and 
mechanics  shall  have  a  lien  upon  the  property  of  their  em- 
ployers for  labor  performed  and  for  materials  furnished,  is  the 
language  of  the  Act.  For  labor  performed  by  whom  ?  By 
the  mechanic  who  claims  the  lien,  and  has  furnished  the  ma- 
terials with  which  he  has  performed  the  labor  for/the  benefit 


512         SUPREME  COURT  OP  GEORGIA. 

The  SaTftDoah  and  Charieston  Bailrmid  Compaoj  es.  f^^«fcn« 

of  his  employer,  and  not  fi>r  labor  performed  bjr  olker  pentmg. 
The  lien  is  given  to  secure  the  debt  doe  to  the  laborer  or  me- 
chanic for  his  otm&i&or  and  materials  fbmished  bjr  him  intlie 
perfonnance  of  the  labor  for  whidi  the  d^t  is  doe.  At  the 
time  of  the  passage  of  the  Act  of  1869,  all  medianioB  irho 
had  taken  no  personal  secority  ther^r,  had  a  lien  on  everjr 
house,  or  other  property,  and  the  premises  to  whidi  it  iras 
attached,  for  work  done  or  materials  furnished  in  baOding  ot 
repairing  such  house,  or  other  ftoperty,  of  superior  dignitj 
to  any  other  incumbrance,  wh^i  recorded,  as  prescribed  by 
the  Code,  and  could  enforce  the  collection  of  the  debt  doe 
them  by  suit,  in  the  manner  as  provided  theidi>y :  Code,  sees, 
1959  to  1964,  inclusive.  The  mechanics'  lien  for  lab(w  per- 
formed and  materials  furnished,  contemplated  by  the  Act  of 
1869,  was  obviously  intended  for  a  different  class  of  mechan- 
ics' liens  than  those  already  provided  for,  to-wit:  that  das 
where  the  mechanic  actually  performed  the  manual  labor  for 
their  employers,  and  furnished  the  materials  on  whidi  that 
labor  was  performed  for  the  benefit  of  their  employers,  and 
not  where  the  mechanic  was  a  contractor  only,  and  not  a  labor- 
ing mechanic.  The  Act  of  1869  was  intended  to  give  me- 
chanics a  lien  for  the  labor  actually  performed  by  them,  and 
for  materials  fomished  in  the  performance  of  sudi  labor. 

2.  It  appears  from  the  evidence  in  this  case  that  the  pbun- 
tiffi  were  railroad  contractors,  and  in  that  capacity  made  the 
contract  with  the  defendant  set  forth  in  the  record.  It  is  ixoe 
the  evidence  shows  that  both  the  plaintiffi  were  mechanics, 
but  mechanics  can  be  contractors  as  well  as  those  who  are  not 
mechanics.  The  contract  was  not  made  with  them  as  me- 
chanics who  were  to  perform  the  labor  themselves,  and  there 
is  no  pretense  that  they  have  done  so. 

One  of  the  plaintiffi  stated  that  although  he  did  not  labor 
every  day,  he  did  as  he  alwajrs  had  been  doing  ever  since  he 
had  been  building  railroads,  he  taught  others  how  to  do  it ; 
he  very  often  took  hold  of  a  shovel  and  showed  a  man  how  to 
shovel  earth-— often  a  wheel-barrow  to  show  them,  and  would 
take  an  anger  or  a  cross-cut  saw  and  lay  out  tresde  timber, 


.  ATLANTA,  JULY  TERM,  1873.  613 

The  Savannah  and  Charleston  Railroad  Company  vs,  Callahan. 

and  the  other  plaintiff  was  overseeing,  and  did  jusfc  as  he  did. 
It  is  very  apparent  from  the  contract  itself,  and  the  evidence 
of  the  plaiutiflS,  that  the  debt  claimed  to  be  due  them  by  the 
defendant  was  not  a  debt  due  for  labor  performed  by  them 
and  materials  furnished  as  mechanics,  for  which  they  had  a 
lien  that  could  be  foreclosed  and  enforced  against  the  prop- 
erty of  the  defendant  in  the  summary  manner  as  provided  by 
the  Act  of  1869,  the  debt  claimed  to  be  due  them  by  the  de- 
fendant was  a  debt  due  them  as  corUraotora  and  not  a  debt 
due  them  as  mechanics  for  labor  performed  by  them  as  such, 
and  materials  furnished,  as  contemplated  by  the  Act  of  1869, 
and  it  would  be  a  gross  perversion  of  the  terms  and  meaning 
of  that  Act  so  to  construe  it.    By  the  terms  of  the  contract 
made  with  the  defendant  the  plaintiifs  were  to  receive,  at 
stated  periods,  its  first  mortgage  bonds  for  what  might  be  due 
them,  and  the  evidence  shows  that  they  have  already  received 
a  large  amount  of  the  defendant's  bonds  and  negotiated  them 
on  the  &ith  of  the  lien  created  thereby  on  the  defendant's 
road,  and  now  seek  to  enforce  a  mechanics'  and  laborers'  lien 
nnder  the  Act  of  1869,  of  superior  dignity  to  all  other  liens, 
sell  the  defendant's  road,  or  so  much  thereof  as  is  in  this 
State,  and  thus  defeat  the  lien  of  the  mortgage  bonds  thereon, 
which  they  have  received  and  negotiated  to  bona  fde  pur- 
chasers thereof.    That  is  the  plaintiff's  case  as  made  by  the 
record  before  us^  and  the  facts  therein  contained  will  furnish 
the  best  commentary  on  the  entire  transaction.     The  plain- 
tifis,  when  they  made  the  contract  to  build  the  defendant's 
road,  did  not  rely  on  the  mechanics'  and  laborers'  lien  for 
labor  performed  and  materials  furnished  by  them  as  provided 
for  by  the  Act  of  1869,  but  on  the  contrary  exjiressly  stipu- 
lated in  their  contract  that  the  debt  due  by  the  defendant  to 
them  by  the  terms  of  that  contract,  should  be  paid  in  the  first 
mortgage  lx)nds  of  the  defendant  on  its  road ;  that  was  the 
lien  the  plaintiffs  expressly  contracted  for,  to  secure  the  pay- 
ment of  the  debt  due  by  the  defendant  to  them ;  and  being 
contractors  and  not  laborers,  as  contemplated  by  the  Act  of 
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1869,  they  are  bouod  bj  their  bargmn  as  stipulated  in  thar 
coDtract. 

The  motion  to  dismiss  the  proceedings  after  the  introdac- 
tion  of  the  plaintiff's  evidence,  was  in  the  nature  of  a  demur- 
rer to  the  sufficiency  of  that  evidence,  under  the  law,  to  have 
authorized  the  summary  proceeding  against  the  property  of 
the  defendant,  which  had  been  instituted  by  the  plaintiffi  for 
the  collection  of  the  debt  alleged  to  be  doe  them  by  the  de- 
fendant. In  our  judgment,  the  Court  erred  in  overruling 
the  defendant's  motion  to  dismiss  the  proceedings.  The  view 
which  we  have  taken  of  this  branch  of  the  case  will  finally 
dispose  of  it,  and,  therefore,  it  is  unnecessaiy  to  notice  the  other 
points  made  on  the  argument. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Lorenzo  D.  Monroe,  plaintiff  in  error,  vs.  Jasces  A.  Fos- 
ter, defendant  in  error. 

Where  A  approached  B  for  the  loan  of  money,  offering  a  mortgage  upon 
property  to  secure  the  repayment,  and  B  declined,  but  said  that  A 
could  get  the  money  if  he  would  deed  him  the  property,  and  A  made 
an  absolute  deed,  taking  B*8  bond  to  deliver  back  the  deed  on  the  pay- 
ment  by  A  of  a  sum  which  was  just  the  amount  of  the  money  got  by 
A  with  a  certain  amount  per  month  rent,  and  the  .possession  was  not 
changed  in  fact,  nor  the  deed  recorded  : 

Held,  That  whether  the  transaction  was  a  sale  with  a  right  in  the  Tender 
to  repurchase,  or  whether  the  whole  was  a  ruse  devised  to  erade  the 
usury  laws  and  to  take  a  security  for  the  loaif  of  money,  was  a  quostioa 
of  fact  for  the  jury,  and  the  jury  having,  under  the  evidence,  decreed 
the  cancellation  of  the  deed  on  the  payment  of  the  amount  due,  the 
verdict  ought,  under  the  evidence  in  the  record,  to  stand. 

Mortgage.   Deed.   Usury.  Before  Judge  HakrelLi.   Ran- 
dolph Superior  Court.    November  Term,  1873. 

Foster  filed  his  bill  against  Monroe,  making  substantially 
the  following  case: 

On  December  31st,  1869,  it  was  agreed  between  the  com- 
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plainant  and  the  defendant,  that  in  consideration  of  the  latter 
allowing  a  delay  in  the  payment  of  $200  00,  which  he  had 
previously  loaned  to  the  complainant,  and  to  secure  which 
complainant  had  executed  a  deed  to  him  to  a  certain  lot  in 
the  city  of  Cuthbert,  and  in  consideration  of  the  further  ad- 
vance of  $800  00,  the  entire  sum  of  $1,000  00,  to  become  due 
on  December  30th,  1870,  complainant  contracted  that  he 
would  pay  to  defendant  two  and  one-half  per  cent,  per  month 
as  interest  on  the  amount  aforesaid  for  the  year  1870.  To 
secure  the  repayment  of  said  sum  of  $1,000  00,  with  the  usu- 
rious interest  aforesaid,  complainant  conveyed  by  deed  two 
o(her  lots  to  said  defendant,  taking  from  the  latter  a  bond  to 
deliver  up  to  complainant  the  deeds  aforesaid  upon  the  pay- 
ment of  the  said  sum  of  $1,000  00,  and  $25  00  per  month  as 
rent,  for  the  year  1870,  by  the  last  day  of  said  year,  said  bond 
to  be  void  upon  a  failure  to  pay  at  the  time  specified.  The 
two  lots  above  mentioned  are  of  the  value  of  $3,000  00.  The 
825  00  termed  rent  is  merely  usurious  interest.  The  whole 
transaction  was  simply  a  loan  of  $1,000  00  at  two  and  one- 
half  per  cent,  per  month,  but  covered  up  under  the  forms 
aforesaid  to  evade  the  usury  laws  of  this  State.  On  January 
1st,  1871,  it  was  agreed  between  complainant  and  said  defend- 
ant that  the  time  of  payment  specified  in  said  bond  should  be 
extended  for  another  year  upon  the  same  terms.  He  has  paid 
to  said  defendant  $25  00  per  month  for  the  year  1870,  and 
for  eleven  months  of  the  year  1871,  making  in  all  $575  00 
for  the  use  of  said  $1,000  00. 

The  bill  sets  out  numerous  loans  on  the  part  of  the  defend- 
ant to  the  complainant  at  usurious  rates  of  interest,  and  by  a 
calculation  seeks  to  show  that  the  defendant  had  received  in 
all  $555  33  above  the  l^al  interest  which  should  be  cred- 
ited on  said  $1,000  00. 

Complainant  tenders  the  balance  due,  after  allowing  the 
aforesaid  credit,  and  prays  that  the  deeds  afoi*esaid  may  be 
decreed  to  be  delivered  up  to  be  canceled,  and  that  the  de- 
fendant and  the  sheriff  of  Bandolph  county  may  be  enjoined 
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from  ejecting  complainant  from  the  possession  of  said  city  lots 
until  a  decree  is  rendered  in  this  case. 

The  answer  of  the  defendant  denied  that  the  deeds  set  forth 
in  the  bill  were  executed  as  security  for  money  loaned,  bnt 
asserts  on  the  contrary,  that  the  defendant  expressly  declined 
to  lend  any  money  to  the  defendant  at  the  times  said  convey- 
ances were  made  and  delivered,  and  also  declined  to  accept  a 
mortgage  on  the  property  described  in  said  deeds  as  security; 
that  the  deeds  aforesaid,  together  with  the  bond  executed  by 
the  defendant,  express  the  precise  contract  that  was  entered 
into ;  denies  that  the  two  lots  aforesaid  were  worth  $3,000  00, 
as  chatged  in  the  bill,  and  asserts  them  to  be  worth  bat 
$1,500  00 ;  denies  every  all^ation  in  the  bill  tending  to 
show  that  the  deeds  and  bond  aforesaid  were  made  to  evade 
the  usury  laws,  and  that  the  monthly  payments  called  rent 
were  in  &ct  usury. 

The  complainant,  by  his  own  evidence,  and  other  witnesses, 
supported  the  allegations  of  his  bill.  He  admitted  that  the 
defendant  refused  to  lend  him  money  or  to  take  a  mortgage  as 
security,  but  asserted  that  the  defendant,  at  the  same  time, 
stated  that  he  could  get  the  funds  he  wished  if  he  would  deed 
to  him  his  lands,  with  the  privilege  of  redeeming,  in  the  mean- 
time paying  the  rent  therefor,  as  set  forth  in  the  bill. 

The  defendant  testified  substantially  as  set  forth  in  his  an- 
swer. He  was  corroborated  by  James  M.  Brooks  as  to  the 
value  of  the  two  lots. 

The  following  verdict  was  returned:  "We,  the  jury,  find  a 
decree  that  the  deeds  from  J.  A.  Foster  to  L.  D.  Monroe, 
dated  2l8t  July,  1869,  and  December  30th,  1869,  respectively, 
with  the  bond  of  L.  D.  Monroe  to  J.  A.  Foster^  dated  30th 
December,  1869,  be  delivered  up  to  be  canceled,  and  that  L.D. 
Monroe  recover  of  J.  A.  Foster  the  sum  of  $625  65,  to 
to  be  recovered,  if  not  voluntarily  paid  by  the  said  Foster, 
out  of  the  lots  mentioned  in  said  deeds.^' 

The  defendant  moved  for  a  new  trial  upon  numerous 
grounds,  and  amongst  them^  because  the  verdict  was  con* 
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tmiy  to  the  law  and  the  evidence.    The  motion  was  over* 
ruled^  and  the  defendant  excepted. 

A.  Hood  ;  E.  G.  Raifoed  ;  L.  D.  Monroe,  for  plaintiff 
in  error. 

1st.  There  is  no  all^ation  of  fraud,  accident  or  mistake  in 
making  the  deeds;  they  were  all  written  by  the  complainant, 
and  hence  understood  by  him :  Miller  ei  al.  t».  Cotton  et  a/., 
5  Ga.,  341. 

2d.  When  a  borrower  files  his  bill  in  equity  to  be  relieved 
against  a  usurious  contract,  the  Court  refuses  relief,  except 
upon  the  terms  of  his  paying  up  the  principal  sum  due  and 
legal  interest,  notwithstanding  the  law  may  have  declared  the 
contract  void:  10  Ga.,  389;  4  Ibid.y  221;  9  Ibid.,  148,  (5;) 
5  Johns.  Chancery  Reports,  137;  1  Fonb.,  (6)  1,  chap.  1,  sec, 
3;  4  Band.,  416. 

3d.  A  complainant  in  equity,  who  relies  for  relief  upon  a 
tender,  must  allege  all  the  facts  substantially  which  are  neces* 
sary  in  pleading  a  tender  at  law :  10  Ga,,  1 27 ;  34  Ibid.,  556. 

4th.  At  law,  a  party  must  allege  an  offer  to  pay,  uncondi- 
tionally; that  he  is  still  ready  to  pay,  and  has  always  been 
ready  to  pay,  and  must  do  this  in  equity :  10  Gra.,  127 ;  34 
Ibid.j  555;  24  Ibid.,  211,  475;  1  Selwyn's  Niai  Prim,  (4th 
ed.)  140 — and  must  be  paid  into  Court  when  demanded. 

5th.  The  true  rule  to  determine  whether  the  instrument  of 
writing  executed  by  Monroe  and  Foster  make  a  mortgage  or 
a  conditional  sale  is,  if  the  relation  of  debtor  and  creditor  re- 
main and  a  debt  still  subsists,  it  is  a  mortgage,  but  if  the  debt 
is  extinguished  by  the  agreement  of  the  parties,  or  the  money 
advanced  was  not  a  loan,  and  the  grantee  has  the  privilege  of 
refunding,  if  he  pleases,  by  a  pven  time,  and  thereby  entitling 
himself  to  a  conveyance,  it  is  a  conditional  sale:  Gait  vs. 
Jackson,  9  Ga.,  151 ;  4  Kent,  side  page,  145,  and  note,  and 
authorities  there  cited;  7  Cranch,  218;  U.  S.  Condensed  Re- 
ports, 479;  Con  ways,  ex'r,  t».  Alexander;  9  Ala.,  24;  8  Ibid,, 
807;  40  Ga.,  39;  32  Ibid.,  633;  30  Ibid.,  121 ;  8  Greenleaf's 
Reports,  246;  French  vs.  Sturdvant,  7  Conn.,  143;  Hill- 
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house  V8.  Duuningy  1  Hilliard  on  Mortgages,  63.  Suppose 
the  houses  had  been  destroyed,  thereby  greatly  reducing  the 
value  of  the  lots  below  the  money  advanced,  whose  loss  would 
it  have  been?  Foster  then  refusing  to  pay  the  money,  coald 
Monroe  have  enforced  a  demand  against  him?  Was  there  a 
subsisting  debt  due  by  Foster  to  Monroe,  that  he  could  have 
enforced? 

6th.  To  show  that  a  deed  absolute  in  form,  is  in  fact  a 
mortgage,  it  must  appear  that  all  the  parties  to  it  considered 
it  such,  and  it  is  not  sufficient  that  the  party  executing  it  con- 
sidered it  such:  9  Miss.^  201. 

7th.  To  constitute  a  mortgage  in  Greorgia,  certain  things 
are  absolutely  necessary.  It  must  clearly  indicate  the  creation 
of  a  lien,  specify  the  debt  to  secure  which  it  is  given,  and  the 
property  upon  which  it  is  to  take  effect:  Code,  sea  1945;  also 
see  decision  of  last  term.  These  requisites  arise  in  Greorgia 
because  of  our  statute,  that  a  mortgage  is  but  the  security  for 
a  debt.  Neither  the  papers  in  this  case  nor  the  evidence, 
clearly  indicate  the  creation  of  a  lien,  nor  specify  the  debt: 
Burnsides  vs.  Bird  Terry  et  a/.,  July  term,  1872.  If  the 
Court  thinks  substantial  justice  done^  we  ask  the  decree  be  so 
moulded  as  to  require  the  money  paid  into  Court  at  once,  or 
other  direction  that  will  secure  Monroe  in  his  money :  Borum 
vs.  Thweatt,  January  term,  1872. 

8th,  The  intention  of  parties  may  differ  among  themselves; 
in  such  case,  the  meaning  placed  on  the  contract  by  one  party 
and  known  to  be  thus  understood  by  the  other  party,  at  the 
time,  shall  be  held  as  the  true  meaning:  Code,  sec.  2714;  see, 
also,  2713  and  2715. 

WoBBiLL  &  Chastain,  for  defendant 

McCay,  Judge. 

We  recognize  fully  the  rule  that  if  there  be,  in  feet,  a  sale 
with  an  option  in  the  seller  to  rebuy  for  a  fixed  sum  at  a  fixed 
time,  the  transaction  is  a  conditional  sale  and  not  a  mortgage, 
and  there  is  no  equity  of  redemption  after  the  day  fixed  for 
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the  repurchase  has  passed.  See  the  case  of  Steadman  vs. 
Spence,  at  the  last  term  of  this  Court.  But  it  is  perfectly 
settled,  that  it  is  a  question  of  fact  for  the  Chancellor,  or,  in 
this  State,  for  a  jury  to  determine  what  was  the  true  intent  of 
the  parties,  and  that  no  mere  words,  whether  in  parol  or  in 
writing,  are  conclusive.  The  whole  transaction  is  to  be  looked 
to,  and  if,  upon  the  whole,  it  appear  that  the  loan  of  money 
and  security  for  its  repayment  was,  in  truth,  the  purpose  and 
intent  of  the  parties,  it  will  be  treated  as  such,  notwithstand- 
ing very  strong  language  may  be  used  at  the  time  to  give  it 
a  different  appearance. 

We  do  not  think  the  evidence  in  this  case  is  so  strong  in 
favor  of  a  conditional  sale,  as  to  make  the  verdict  illegal. 
True,  the  furnisher  of  the  money  did  say  he  would  not  loan 
money,  and  the  papers  are  careful  to  give  the  transaction  the 
appearance  of  a  sale.  But  if  all  the  circumstances  are  looked 
to,  it  will,  we  think,  be  ascertained  that  the  jury  have  found 
about  right.  It  seems  that  Foster  went  to  Monroe  for  money 
and  oflered  a  mortgage.  Monroe  replied  he  would  have  noth- 
ing to  do  with  mortgages,  but  Foster  could  get  the  money  if 
he  would  deed  him  his  land.  No  price  was  agreed  on,  no 
sale  was  negotiated.  A  deed  was  made  out  and  signed  and 
delivered,  and  a  bond  taken  not  to  make  titles,  but  to  redeliver 
the  deed  when  the  money  was  paid  With  the  rent.  The  deed 
was  not  recorded,  possession  was  not,  in  fact,  changed.  There 
seems  to  have  been  several  transactions  of  this  sort,  in  each  of 
which  Foster  paid  the  money  and  the  parties  stood  as  before. 

Again,  Foster  wants  money,  and  the  same  thing  is  done. 
He  fails  to  pay,  and  another  year  is  given.  It  appears,  too, 
that  the  property  is  or  was,  at  the  time,  worth  over  double 
the  amount  of  money  advanced.  Here  are  several  of  the 
marks  laid  down  in  the  books  by  which  to  distinguish  a  loan 
from  a  sale,  and  we  are  not  surprised  that  the  jury  considered 
the  transaction  a  loan,  and  the  papers  a  mere  scheme  to  hide 
the  usury  and  put  the  borrower  on  such  close  terms  as  that 
he  would  be  most  sure  to  pay.  True,  the  defendant  took  no 
note,  but  having  the  deed  and  the  other  only  his  bond  in 
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which  the  amount  was  fixed,  he  needed  none.  As  a  matter 
of  course,  if  it  was  a  loan  in  &ct^  Foster  owed  the  monqr, 
and  it  was  just  as  much  in  the  defendant's  power  to  explain 
and  insist  on  it,  as  a  debt,  as  in  Foster's.  If  it  was  a  debt  at 
the  call  of  Foster,  it  was  also  a  debt  at  the  call  of  Monroe. 
Were  it  Foster  denying  the  debt  and  insisting  on  the  s^e, 
there  would,  perhaps,  be  different  evidence.  Monroe  ooold 
doubtless  show  many  admi^iona  by  Foster  that  it  was  a  debt 

Upon  the  whole,  as  we  have  said,  we  do  not  feel  author- 
ized to  interfere  with  the  verdict.  There  is  enough  evidence 
to  justify  it,  and  in  such  cases,  where  the  intent  is  the  main 
issue,  the  verdict  of  a  jury  is  an  eminently  proper  finality  of  a 
dispute. 

Judgment  affirmed. 


GuERRY,  Oatis  &  Company  et  aL,  plaintiflfe  in  error,  v$, 
Mary  M.  Brown,  defendant  in  error* 

The  testimony  of  a  witness  was  taken  by  interrogatories.  When  the 
case  was  tried,  the  witness  being  present,  was  introduced  and  exam- 
ined  orally.  On  a  subsequent  trial  of  the  same  case,  the  witness  then 
being  absent,  his  depositions  were  read.  The  adverse  party  was  al- 
lowed to  prove,  by  way  of  impeachment,  that  the  evidence  of  the 
witness,  when  examined  in  Conrt  on  the  first  trial,  was  different  from 
his  testimony  as  it  appeared  in  the  interrogatories.  The  defendant,  in 
whose  behalf  the  interrogatories  were  read,  had  testified  on  the  trial 
that  ike  witness  had  stated  to  kirn  tokat  was  ntbstantiaify  the  same  as 
was  proven  by  the  impeaching  witness : 

ffeldf  That  the  admission  of  the  testimony  is  no  ground  for  a  new  trisL 

Evidence.  Impeachment  of  witness.  Before  Judge  Har- 
BEix.    Quitman  Superior  Court.    May  Term,  1872. 

Mary  M.  Brown  brought  complaint  against  Guerry,  Oatis 
&  Company,  and  Theodore  L.  Guerry  and  William  Harrison, 
as  executors  of  James  Harrison,  deceased,  upon  the  following 
note: 
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"$3,060  00.  One  month  after  date  we  promise  to  pay  Mrs. 
M.  M.  Brown,  or  bearer,  three  thousand  and  sixty  dollars, 
value  received.     29th  January,  1867. 

(Signed)  "  Guebry,  Oatis  &  Company, 

"  Jameb  Harbison." 

Credits.  "Received,  28th  October,  1867,  on  the  within 
note,  $500  00." 

"  Received  on  the  within  note  $134  69,  January  1st,  1868." 

The  pleas  and  evidence  are  necessary  to  an  understanding 
of  the  decision,  as  the  ground  of  error  appears  fully  in  the 
motion  for  a  new  trial. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  upon  the  following  ground,  to- wit: 

Because  the  Court  erred  in  allowing  the  plaintiff  to  intro- 
duce James  "W.  Mercer  to  show  that  Henry  J.  Oatis  had  been 
examined  as  a  witness  upon  a  former  trial  of  this  case  at  the 
November  term,  1871,  and  upon  that  examination  had  made 
certain  statements  contradictory  to  what  he  had  stated  in  his 
answers  to  a  set  of  interrogatories  read  upon  the  trial  just 
had,  before  the  plaintiff  had  laid  a  foundation  for  the  intro- 
duction of  such  testimony. 

The  bill  of  exceptions  discloses  the  fact  that  the  defendant, 
William  Harrison,  had  testified  on  the  trial  that  the  witness, 
Oatis,  had  stated  to  him  what  was  substantially  the  same  as 
was  proven  by  the  impeaching  witness. 

The  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ants excepted. 

B.  S.  WoRBiLL ;  James  Guerby  ;  J.  L.  Wimbebly,  for 
plaintiffs  in  error. 

John  T.  Clabke,  for  defendant. 


Vol.  xlix.  88. 
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Trippe,  Judge. 

When  the  witness  whose  testimony  was  sought  to  be  im- 
peached testifies,  on  the  stand,  on  the  first  trial,  he  stated  a 
fact,  as  substantially  being  a  conclusion  of  his  own  mind  from 
a  conversation  with  the  plaintiff,  to-wit:  what  he  considered 
to  be  the  fact  from  that  conversation.  In  his  interrogatories 
which  had  been  previously  executed,  and  which,  in  his  absence, 
were  read  on  the  second  trial,  the  same  matter  was  stated  more 
positively,  without  the  addition  as  to  what  he  considered  or 
concluded  the  agreement  to  be,  from  the  conversation.  A  wit- 
ness was  allowed  by  the  Court,  over  defendant's  (plaintiff  in 
error)  objection,  to  prove  what  the  first  witness  had  stated  on 
his  examination  at  the  first  trial,  to  show  the  qualifications  he 
then  put  on  his  statements.  The  interrogatories  of  the  de- 
ceased defendant  below,  William  Harrison,  were  introduced 
by  defendant.  His  evidence  showed  that  the  witness  whose 
testimony  was  sought  to  be  impeached,  had  stated  to  him  sub- 
stantially what  was  proven  by  the  impeaching  witness.  The 
impeached  witness,  so  to  call  him,  was  also  a  party,  a  co-de- 
fendant in  the  case  at  the  first  trial. 

We  recognize  the  rule  that  a  witness  who  is  sought  to  be 
impeached  should  have  opportunity  to  explain  to  protect  him- 
self, and  that  the  party  introducing  him  has  rights  dependent 
on  it  that  should  be  regarded.  But  in  this  case,  the  impeach- 
ment was  so  slight  and  the  defendant  Harrison,  who  was, 
through  his  representative,  the  only  defendant  at  this  trial, 
having  proven  the  same  .thing  which  was  testified  to  by  the 
impeaching  witness,  we  do  not  think  it  is  a  ground  for  a 
new  trial.  It  is  proper  also  to  add,  that  Oatis,  the  witness 
who  was  impeached,  was  not  a  party  to  this  trial.  Harrison 
was  the  security,  and  a  new  trial  from  the  former  verdict  had 
been  granted  only  to  him. 

Judgment  affirmed. 
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John  F.  Powell,  plaintiff  in  error,  vs.  Clarida  Quinn  et 

aL,  defendants  in  error, 

1.  Courts  of  equity  will  not  interfere  with  the  regular  course  of  an  admin- 
istration, by  appointing  a  receiver  to  take  the  assets  of  the  estate  out 
of  the  hands  of  the  administrator,  unless  the  danger  be  imminent,  and 
the  charges  in  the  bill  be  positive  and  specific. 

2.  The  process  of  injuivction  ought  not  to  be  used  to  restrain  one  from 
selling  property  to  which  he  has  apparent  title,  except  upon  positive 
charges  and  strong  grounds  to  believe  such  restraint  necessary  to  pre- 
vent wrong. 

Equity.  Injunction.  Administrators,  Receiver.  Title. 
Before  Judge  Pate,  Dooly  county.  At  Chambers.  Janu- 
ary 25th  1873. 

Clarida  Quinn  and  Elias  Godwin,  as  next  friend  of  Charlie 
Quinn,  an  infant,  filed  tlicir  bill  against  John  F.  Powell, 
making  substantially  the  following  case: 

Charles  M.  Quinn,  the  father  of  Charlie  Quinn,  was  the 
son  of  Clarida  Quinn,  and  brother-in-law  of  Elias  Godwin, 
Godwin  having  married  his  sister.  Charles  M.  Quinn  mar- 
ried Victoria  Chastain  on  the  14th  day  of  February,  1871, 
and  died  intestate  on  the  18th  day  of  October,  1871.  His 
widow  also  died  intestate,  on  the  4th  of  September,  1872, 
leaving  as  her  only  heir  and  the  only  heir  of  her  deceased 
husband,  the  infant  child  Charlie,  who  was  born  subsequent 
to  the  death  of  his  father.  The  complainants,  Mrs.  Clarida 
Quinn,  who  is  the  grandmother  of  the  infant  Charlie,  and 
Elias  Godwin,  who  is,  by  marriage,  his  uncle,  have  the  cus- 
tody of  said  infant  Charles  M.  died  possessed  of  valuable 
property,  consisting  of  personalty,  choses  in  action,  accounts 
and  notes  due  to  him  for  medical  services.  Victoria  died  pos- 
sessed of  valuable  property,  both  real  and  personal.  Victoria, 
prior  to  her  marriage,  was  an  orphan,  and  the  ward  of  one 
McXenzie,  who,  while  guardian  of  Victoria,  and  before  her 
marriage,  died  in  possession  of  her  estate,  and  at  his  death 
said  estate  passed  into  the  hands  of  his  administrator,  Wil- 
liam Hooks.  Complainants  have  no  means  of  ascertaining 
the  value  of  Victoria's  estate  while  in  possession  of  McKen- 
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zie^  and  which  passed  into  the  hands  of  his  administrator. 
Prior  to  the  marriage  of  Victoria,  the  defendant,  John  F. 
Powell,  her  half-brother,  was  appointed  her  guardian,  adcI 
that  to  him  her  whole  estate  was  turned  over  by  Hooks,  the 
administrator  of  McKenzie,  her  former  guardian. 

The  defendant,  under  a  pretended  settlement  with  his  ward, 
after  the  death  of  her  husband,  obtained  a  dismissal  fit)m  his 
guardianship  from  the  Ordinary  of  Dooly  county.     While 
guardian  of  Victoria,  he  purchased  with  her  money  the  lot 
of  land  on  which  he  now  resides,  for  $1,225  00,  and  took 
a  deed  thereto  in  his  own  name.     Defendant  had  great  in- 
fluence over  his  ward  and  could  control  her  by  persuasion 
and  entreaty,  or  by  threats  and  intimidation.     In  the  pret^Q- 
ded  settlement  with  his  ward,  he  made  and  delivered  to  her  a 
deed  to  two  hundred  acres  of  poor,  pine  land,  almost  worth- 
less.    Upon  the  death  of  Charles  M.,  defendant  took  posses- 
sion of  his  entire  estate,  and  upon  the  death  of  Victoria,  he 
took  possession  of  her  entire  estate,  and  now  has  it  in  his  pos- 
se&sion.     Defendant  obtained  the  guardianship  of  Victoria  by 
misrepresentations,  and  for  his  own  advantage.     His  fiulare 
to  settle  with  her  husband  was  ill^al  and  fraudulent,  and  for 
the  purpose  of  obtaining  advantage  of  his  ward.     His  preten- 
ded settlement  with  his  ward,  while  she  was  subject  to  his  in- 
fluence and  control  and  without  full  knowledge  of  her  rights 
was  wrongful,  fraudulent,  illegal  and  inequitable.     He,  as 
such  guardian,  has  never  made  a  full  and  complete  settlement, 
and  the  order  of  the  Ordinary  of  Dooly  county  dismissing 
him  from  his  guardianship  was  obtained  by  fraud  and  misrep- 
resentation, and  is,  therefore,  void.     The  purchase  of  the  lot 
of  land  from  Waters  by  defendant  with  the  money  of  his 
ward,  and  taking  the  deed  to  said  lot  in  his  own  name,  was  a 
fraudulent  conversion  of  his  ward's  estate.     The  defendant, 
before  becoming  guardian  of  Victoria,  was  worth  but  little, 
almost,  if  not  entirely,  insolvent.     Soon  after  the  purchase  of 
the  lot  of  land  from  Waters,  he  moved  thereon,  and  now  resides 
on  it.     Defendant,  having  absolute  control  over  his  ward, 
compelled  her  to  leave  her  own  home  and  remove  to  his^  im- 
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mediately  after  the  death  of  her  husband.  Defendant,  in  his 
settlement  with  his  ward,  by  giving  to  her  a  lot  of  land, 
poor  and  almost  worthless,  in  lieu  of  the  lot  of  land  purchased 
with  her  funds,  was  guilty  of  bad  faith,  and  violated  his  trust 
as  guardian.  The  defendant,  immediately  after  the  death  of 
Charles  M.,  having  taken  possession  of  his  estate,  proceeded 
to  collect  various  accounts  due  said  Charles  M.  for  medical 
services,  and  has  never,  in  good  faith,  accounted  therefor. 

Having  converted  the  estate  of  Charles  M.  to  his  own  use, 
defendant  induced  Victoria  to  take  out  letters  of  administra- 
tion upon  the  estate  of  her  deceased  husband,  Charles  M.  for 
the  purpose  of  obscuring  his  own  illegal  and  wrongful  acts. 
He  took  possession  of  Victoria's  estate  upon  her  death,  with- 
out right  or  authority  of  law  to  do  so.  He  lias  never  ap- 
plied for  letters  of  administration,  but  is  daily  using  said 
estate  for  his  own  benefit,  in  fraud  of  the  rights  of  the  in- 
fant Charlie,  and  is  under  no  bond  safely  to  keep  and  ac- 
count therefor.  He  is  proceeding  to  obtain  guardianship  of 
said  infant  Cliarlie,  and  is  not  competent  for  such  appoinment, 
because  he  is  indebted  to  said  child  as  herein  before  stated, 
and  because  he  is  greatly  involved,  having  but  little  property 
besides  the  lot  on  which  he  resides,  purchased  as  above  set 
forth.  He  is  daily  using  for  his  own  benefit  the  estate  of  said 
infant,  and  wasting  the  same;  he  is  wholly  unable  to  respond 
for  any  amount,  in  law  or  equity,  that  might  be  recovered 
against  him,  and  the  whole  of  said  estate  will  be  lost  to  said 
infant  unless  the  said  defendant  is  restrained  by  the  Court. 

Complainants  are  apprehensive  that  the  defendant,  after  he 
has  information  of  this  suit,  will  sell  and  convey,  or  encum- 
ber the  lot  on  which  he  resides,  and  the  other  property  of  said 
infant's  estate,  unless  restrained  by  the  Court.  Complainants 
pray, 

1st.  An  injunction  restraining  defendant  from  selling  the 
lot  on  which  he  resides. 

2d.  The  appointment  of  a  receiver  to  take  charge  of  all 
the  property  belonging  to  the  estate  of  Charles  M.  and  Vic- 
toria Quinn. 
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3d.  That  defendant  may  be  enjoined  from  further  iDter- 
ference  with  said  estate,  and  that  all  legal  proceedings  cod- 
oerning  said  estate  be  suspended  till  the  further  order  of  tlie 
Court. 

4th.  That  if  defendant  fails  or  refuses  to  deliver  to  the  re- 
ceiver all  the  property  of  said  estate,  they  pray  an  order  di- 
recting the  sheriff  to  seize  said  property  and  turn  over  the 
same  to  the  receiver. 

5th.  The  appointment  of  a  guardian  ad  litem  for  the  in- 
fant Charlie. 

6th.  That  defendant  may  be  compelled  to  make  a  full  and 
accurate  settlement  with  said  infant  child,  and  that  the  order 
of  the  Ordinary  of  Dooly  county,  dismissing  defendant  from 
his  guardianship  of  Victoria,  be  set  aside. 

7th.  That  the  land  and  other  property,  bought  with  tie 
money  of  defendant's  ward,  Victoria,  be  decreed  the  property 
of  her  heir,  the  said  infant. 

The  defendant  answered  substantially  as  follows:  Denies 
all  charges  of  fraud  and  mismanagement  contained  in  the  bill; 
admits  that  said  Charles  M.  had  some  property  at  the  time  of 
his  death,  and  that  his  widow  administered  upon  his  estate,  and 
says  that  at  her  instance  and  request,  he,  being  her  half  brother, 
acted  as  her  agent,  and  assisted  her  in  the  management  of  said 
estate,  and  that,  as  such  agent,  he  acted  faithfully  and  turned 
over  to  her  everything  that  came  into  his  hands;  states  that 
one  of  the  complainants,  Clarida  Quinn,  and  her  daughters, 
except  Mrs.  Sutton,  treated  Victoria  with  cruel  n^lect  and 
unkindness  from  the  time  of  her  marriage  to  Charles  M.; 
that  upon  the  death  of  Charles  M.,  Clarida  Quinn,  who,  till 
then,  had  lived  with  Charles  M.,  had  the  body  buried  with- 
out consulting  Victoria  as  to  the  place  of  burial ;  and  that 
on  the  next  day  thereafter,  during  the  absence  of  Victoria, 
and  without  her  consent,  she  procured  J.  R.  Holmes,  Solo- 
mon Zant  and  Edmond  McLendon  to  go  to  their  homes  and 
search  and  examine  the  books,  accounts,  etc.,  of  said  Charles 
M.  Quinn;  that  at  this  time  Victoria  was  in  delicate  health, 
and  soon  thereafter  gave  birth  to  the  infant  Charlie,  and 
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that  she  was  greatly  grieved  and  shocked  by  the  cruel  treat- 
ment of  the  said  Clarida,  who  entirely  ignored  her  rights  as 
the  wife  and  widow  of  Charles  M. ;  that  Charles  M.,  in  his 
lifetime  and  Mrs.  Clarida  together,  had  a  farm,  and  that  after 
his  deatli  said  Clarida  denied  to  Victoria,  who  had  become 
administratrix  of  Charles  M's  estate,  that  he,  Charles  M. 
ever  had  any  interest  in  said  farm ;  that  the  said  Clarida  had 
other  property  in  her  possession  which  belonged  to  Charles 
M.,  as  shown  by  tax  returns,  and  tliat  she  took  pos&session  of 
it  wrongfully  upon  his  death ;  that  Victoria,  unable  longer  to 
submit  to  the  cruel  and  harsh  treatment  of  Clarida,  left  her 
bouse  and  removed  to  the  home  of  defendant;  that  her  health 
continued  very  bad  for  four  or  five  months  thereaft;er  until  the 
birth  of  the  infant  Charlie,  and  afterwards  till  her  death ; 
that  during  all  this  time  the  said  Clarida,  though  living  only 
one  and  a  half  miles  distant,  never  went  to  see  Victoria  or  the 
child,  and  did  not  even  send  to  her  a  message ;  that  about  five 
months  after  the  birth  of  her  child,  Victoria  remov^  to  Spald- 
ing, Macon  county,  where  she  had  purchased  a  house  and  lot, 
where  she  died  on  September  4th,  1872;  defendant  immedi- 
ately removed  the  child  and  all  movable  property  on  the  place 
to  his  house,  where  said  property  has  been  safely  kept  and  is 
now  held ;  afterwards  the  said  Clarida  applied  to  the  Ordinary 
for  letters  of  guardianship  for  the  child,  which  were  refused, 
and  letters  granted  to  defendant,  at  the  November  term,  1872, 
together  with  letters  of  administration  on  the  estate  of  the 
said  Victoria.  Defendant  says  Victoria  was  left  an  orphan 
when  only  five  years  old,  and  that  she  was  raised  by  him  as 
his  own  child,  and  he  denies,  in  any  manner,  ever  having  de- 
frauded her,  and  that  it  does  not  become  complainant  Clarida, 
to  prefer,  in  behalf  of  said  orphan,  charges  of  fraud  against 
him ;  she  was  unrelentingly  cruel  towards  Victoria  during  her 
lingering  illness  and  until  her  untimely  death,  and  neglected 
her  orphan  until  its  property  made^t  an  object  of  interest  to 
her;  denies  that  the  land  on  which  he  lives  was  bought  with 
the  effects  of  the  said  Victoria;  he  bought  the  land  from  J.  D. 
Waters,  and  gave  for  it  certain  notes  on  John  A.  Ingram,  and 
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a  huggjj  which  were  accepted  by  said  Waters  in  fbll  payment 
for  said  land;  denies  that  the  land  tamed  over  by  him  to 
Victoria  is  almost  worthless^  but  says  it  is  fally  worth  all  the 
balance  dae  by  him,  at  that  time,  to  said  Victoria ;  states  that 
he  paid  for  it  aboat  $2,500  00,  and  that  his  said  settlemoit 
with  her  was  made  in  perfect  good  £dth,  and  diat  said  Yio- 
toria  was  not  induced  to  make  it  by  any  improper  influence; 
says  he  has  collected  only  $5  00  of  the  estate  of  Charles  H. 
since  the  death  of  Victoria;  he  denies  that  he  has  wasted  ac 
converted  to  his  own  use  one  cent  of  Victoria's  mlafce  before 
or  since  her  death. 

Conflicting  affidavits  were  read  as  to  whether  the  land  on 
which  defendant  was  residing  was  purchased  with  bis  own 
money,  or  with  that  of  his  ward,  and  also,  as  to  the  amount 
of  the  accounts  due  to  the  estate  of  Charles  M.  Quinn,  col* 
lected  by  the  defendant. 

Affidavits  were  introduced  showing  the  value  of  the  land 
turned  over  to  Victoria  Quinn  by  the  defendant,  in  settle- 
ment of  his  liability  as  her  guardian,  to  be  $2,000  00 ;  and 
also,  unkind  treatment  on  the  part  of  Clarida  Quinn  and  her 
daughters,  to  the  said  Victoria. 

The  Chancellor  granted  the  injunction  as  prayed  for,  and 
appointed  a  receiver.  To  which  judgment  the  defendant  ex- 
cepted. 

C.  T.  GooDE;  J.  L.  Toole,  by  Z.  D.  Habrisox,  for 
plaintifi*  in  error. 

The  plaintiff  in  error  (defendant  in  bill)  being  the  admin- 
istrator, with  good  bond^  and  no  danger  to  the  estate  or  par- 
ties in  interest,  appearing,  the  Court  should  not  appoint  a  re- 
ceiver. A  receiver  is  only  appointed  against  a  party  in  pos- 
session under  a*  legal  title,  in  cases  of  fraud  dearly  proved  and 
of  imminent  danger,  if  the  intermediate  possession  should  not 
be  taken  under  the  care  of  the  Court:  See  Edwards  on  Re- 
ceivers, 19  and  20;  19  Vesey,  50;  2  Young  &  Collins,  351 ; 
13  Vesey,  266;  2  Vesey,  Sr.,  360;  16  Vesey,  70;  3  Daniel's 
Chancery  Practice,  401,  2,  3,  4^  6, 7,  416, 422;  8  Paige's  Be- 
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ports,  476;  1  Jack.  &  WaL,  657;  10  Georgia,  288,  Jones  r«. 
Dougherty ;  23  Ibid.,  31,  Johns  va.  Johns  et  al. 

PoE,  Hall  &  Poe;  S.  R.  Goode,  for  defendant. 

McCay,  Judge. 

1.  It  ought  to  be  a  very  strong  case,  indeed,  to  justify  a 
Chancellor  in  appointing  a  receiver  and  taking  the  assets  of 
an  estate  out  of  the  hands  of  an  administrator  duly  appointed 
by  the  Court  of  Ordinary.  The  Ordinary  has  constitutional 
jurisdiction  over  the  subject  matter,  and  special  reasons  should 
appear  why  that  jurisdiction  does  not  answer  the  ends  of 
justice.  The  Ordinary  may  discharge  an  administrator  and 
appoint  another ;  he  may  require  new  security,  and  he  may 
compel  the  delinquent  administrator  to  account  and  deliver  up 
the  property  as  well  as  a  Court  of  chancery  can  do  it.  There 
18  no  charge  in  this  bill,  so  £ir  as  the  assets  of  Mrs.  Victoria 
Quinn's  estate  are  concerned,  that  shows  any  immediate  immi- 
nent danger  of  waste,  or  of  any  wrong  which  the  Ordinary 
may  not  effectually  grapple  with  and  prevent.  The  charges 
in  the  bill  are  wanting  in  certainty,  and  it  would  be  danger- 
ous to  use  the  extraordinary  power  of  appointing  a  receiver 
on  such  allegations.  Fraud  is  charged,  and  misrepresentation 
in  obtaining  the  letters,  but  no  specification  is  made,  no  facts 
detailed.     This  is  entirely  too  loose  and  indefinite. 

2.  Nor  do  we  see  any  necessity  for  the  injunction  against 
the  defendant  selling  the  land  he  lives  on.  It  appears  that 
he  made  a  settlement  with  Mrs.  Quinn  during  her  life,  and 
after  her  maturity.  Not  a  word  is  said  showing  that  settle* 
ment  to  be  unfair,  or  that  any  concealment  was  made.  Noth- 
ing is  charged  but  that  the  defendant  had  great  influence  over 
his  sister.  Perhaps  he  had ;  but  does  this  make  out  a  case  of 
an  improper  use  of  that  influence?  Why  should  there  be 
any  injunction?  The  filing  and  pendency  of  the  bill  will  be 
a  notice  of  lis  pendens,  and  any  purchaser  of  the  land  will 
take  it  subject  to  the  decree.  The  evidence,  too,  is  very  strong 
that  the  land  was,  in  fact,  bought  with  defendant's  own  means, 
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and  before  he  was  appointed  guardian  of  his  sister  or  got  any 
of  her  effects.  This  disposes  of  all  the  matters  in  the  judg- 
ment complained  of,  except  the  appointment  of  a  receiver  to 
take  possession  of  the  assets  of  Dr.  Quinn.  We  see  no  im- 
propriety in  that,  although,  perhaps,  the  Ordinary  was  the 
proper  tribunal  to  see  to  that.  But  as  the  parties  are  in  equity, 
we  see  no  objection  to  gathering  up  those  assets  by  a  receiver. 
The  infant  has  no  estate  that  does  not  come  from  either  its 
father  or  mother.  That  estate,  so  &r  as  it  comes  from  the 
mother,  is  protected  by  the  administration  bond.  If  that  k 
not  good,  the  Ordinary  can  make  it  so. 
Judgment  reversed. 


Benjamin  F.  Williams,  plaintiff  in  error,  vs.  Samuel  L 

Barlow,  defendant  in  error. 

1.  It  was  error  in  the  Conrt  to  charge  "that  upon  the  failure  of  tbe 
purchaser  at  sheriff* s  sale  to  comply  with  the  terms  of  the  sale,  the 
sheriff  might  lawfully  pat  ap  and  sell  the  property  at  a  subseqaeot  sale 
day,  without  readvertising  the  property,  and  that,  in  the  meantime,  he 
had  the  right  to  sell  and  convey  the  property  to  any  person  who  would 
come  forward  and  take  the  bid  off  the  delinquent  bidder^s  hands,  and 
pay  the  money,  particularly  if  it  was  acquiesced  in  by  the  delioqaeot 
bidder.'' 

2.  Where  property  was  advertised  for  December  sales,  bat  was  not  sold 
until  the  first  Tuesday  in  January,  and  then  without  any  new  adrer^ 
tisement,  and  the  purchaser  failed  to  comply  with  the  terms  of  the 
sale,  but  some  days  aflerwards  transferred  his  bid  to  another  who  did 
comply,  receiving  a  conveyance  from  the  sheriff: 

Held,  That  he  acquired  no  title. 

Judicial  sale.     Sheriff.     Title.     Before  Judge  Sbbsions, 
Ware  Superior  Court.     September  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

W.  B.  Flemming,  for  plaintiff  in  error. 

William  Williams,  by  Lesteb  &  Thomson,  for  de- 
fendant. 


I 
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Warner,  Chief  Justice. 

1 .  This  was  an  action  of  trover  brought  by  the  plaintiff 
against  the  defendant,  to  recover  the  value  of  a  steam  saw- 
mill, including  steam  engine,  boiler,  trucks,  chains,  saws,  and 
all  other  machinery  belonging  to  said  steam  saw-mill.  On 
the  trial  of  the  case,  the  jury  found  a  verdict  for  the  defend- 
ant. A  motion  was  made  for  a  new  trial,  which  was  granted 
by  the  Court,  and  the  defendant  excepted.  The  defendant 
claims  title  to  the  property  under  a  pretended  sheriff's  sale, 
by  virtue  of  a  certain  lien  Ji.  fa.  which  had  been  levied  there- 
on in  favor  of  Scarlett  vs.  Gordon  et  al.  The  Court  granted 
the  new  trial  on  the  ground  of  error  in  the  charge  of  the 
Court  to  the  jury,  "that  upon  the  failure  of  the  purchaser 
at  sheriff's  sale  to  comply  with  the  terms  of  the  sale,  that  the 
sheriff  might  lawfully  put  up  and  sell  the  property  at  a  sub- 
sequent sale  day  without  re-advertising  the  property,  and 
that,  in  the  meantime,  he  had  the  right  to  sell  and  convey  the 
property  to  any  person  who  would  come  forward  and  take 
the  bid  off  the  delinquent  bidder's  hands  and  pay  the  money, 
particularly  if  it  was  acquiesced  in  by  the  delinquent  bidder." 
The  new  trial  was  properly  granted  on  this  ground,  in  view 
of  the  evidence  contained  in  the  record. 

2.  The  property  had  been  advertised  to  be  sold  by  the 
sheriff  of  Camden  on  the  first  Tuesday  in  December,  1868, 
to  satisfy  a  fi.fa.  under  the  lien  law,  in  favor  of  Scarlett  vs. 
Gordon.  On  the  first  Tuesday  in  January,  1869,  the  prop- 
erty was  sold  by  the  sheriff  under  the  December  advertise- 
tuent,  and  the  sheriff  was  told  at  the  time  the  sale  was  not 
legal,  and  it  was  bid  off  for  the  sum  of  $405  00,  the  bidder 
not  complying  with  the  terms  of  the  sale,  but  some  days 
afterwards  transferred  his  bid  to  the  defendant,  who  was  not 
present  at  the  sale,  and  he  paid  the  amount  of  the  bid  to  the 
sheriff,  who  conveyed  to  him  a  title  to  the  property  for  that 
sum,  when  the  evidence  in  the  record  shows  the  property  was 
worth  §2,000  00  or  $2,500  00.  The  objection  is  that  the 
sale  on  the  first  Tuesday  in  January,  1869,  under  which  the 
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defendant  claims^  not  being  a  legal  sale^  and  known  not  to  be 
so  at  the  time,  tlie  property  did  not  bring  one-fourth  its  value 
at  that  sale.  It  is  asking  quite  too  much  of  this  Court  to 
control  the  discretion  of  the  Court  below  in  granting  a  new 
trial  on  the  statement  of  facts  disclosed  in  the  record  before 
us.  The  plaintiff  should  not  be  deprived  of  his  title  to  his 
property  under  the  mere  form  and  color  of  pretended  l^al 
proceedings,  and  we  are  here  to  see  to  it  that  he  shall  not  be. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


William  M.  Tennille,  plaintiff  in  error,  vs.  Lucy 
Phelps  d  ai.,  defendants  in  error. 

A  testatrix  made  her  will  in  1863  and  died.  By  one  item  of  her  will,  she 
directed  her  executors  to  keep  up  her  plaotation  in  Qaitman  couniy, 
and  work  her  slaves  thereon,  declaring  that  she  desired  this  to  be  doaa 
*^  for  the  purposes  hereinailer  to  be  mentioned."  In  the  same  item 
she  directed  her  executors,  in  case  the  plantation  should  be  unprofita- 
ble, or  there  should  be  danger  of  a  depreciation  or  loss  of  her  property, 
to  sell  the  same,  in  their  discretion,  and  invest  the  proceeds  in  interest 
bearing  securities.  In  the  next  item,  she  gave  certain  amounts  of 
money  to  her  nephews  and  nieces,  ''  to  be  paid  out  of  the  plantatioD, 
without  interest,  after  paying  all  expenses  arising  from  its  prudent  man- 
agement." In  another  item,  she  gave  all  the  use  of  her  estate  to  her 
son,  her  only  living  child,  appointing  her  husband  his  guardian,  and 
directing  that  her  husband  should  hold  the  property  as  trustee  for  her 
son,  and  receive  the  profits  in  trust  for  his  use  during  the  life  of  the 
husband,  but  without  accountability,  he  to  preserve  the  corpus  of  the 
estate  for  the  son.  She  appointed  her  husband  and  his  brother  her  ex- 
ecutors. The  testatrix  died  in  1864.  The  slaves  were  emancipated,' 
and  it  then  became  impracticable  to  carry  out  the  scheme  of  working 
the  plantation  with  the  slaves,  and  thus  raising  the  means  to  pay  these 
legacies : 

HM,  That,  taking  the  whole  will  together,  the  testatrix  intended  the 
legacies  to  her  nephews  and  nieces  to  be  paid  only  out  of  the  profits  to 
be  made  by  working  the  slaves  upon  the  land,  and  that,  as  this  becamo 
impossible  on  the  emancipation  of  the  slaves,  the  legacies  to  the 
nephews  and  nieces  fail  with  the  failure  of  the  fund,  and  the  corpus  of 
the  estate  went  to  the  son  free  from  any  charge  to  pay  the  legacies  to 
said  nephews  and  nieces. 
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Wills.  Legacies.  Before  Judge  Kidboo.  Quitman  Su- 
perior Court.    May  Term,  1873. 

Lucy  Phelps  and  Fannie  Phelps,  by  their  next  friend,  Da- 
vid Phelps,  Nathan  Belton,  Mary  F.  Howard,  formerly  Bel- 
ton,  and  Frank  Armstrong  and  Hewitt  Armstrong,  by  their 
next  friend,  S.  D.  Belton,  filed  their  bill  against  William  M. 
Tennille,  Delaware  Morris,  administrator,  cum  testamento  an-* 
nexOf  of  Lucy  M.  Tennille,  John  F.  Webb,  one  of  the  securi- 
ties of  the  administrator,  and  William  Harrison  and  Theodore 
L.  Guerry,  executors  of  James  Han'ison,  deceased,  the  other 
security,  making  substantially  the  following  case : 

Lucy  M.  Tennille  died  in  1864,  leaving  a  will,  the  only 
material  portions  of  which  are  as  follows : 

Item  1st.  Does  not  relate  to  property,  but  expresses  the 
christian  faith  and  hope  of  the  testatrix. 

Item  2d.  Directs  her  executors  to  pay  just  debts  and  de- 
mands, that  those  to  whom  she  may  be  indebted  shall  get  their 
own  as  soon  as  her  executors  shall  find  it  convenient ;  and  for 
this  purpose,  authorizes  them  to  use  any  funds  which  may  be 
on  hand  at  her  death,  or  which  may  come  to  their  hands  from 
collection,  or  which  may  accrue  by  virtue  of  any  of  the  pro- 
visions of  the  will. 

Item  3d.  Directs  the  sale  of  her  residence  in  Columbus, 
and  the  application  of  the  proceeds  to  the  payment  of  her 
debts,  the  improvement  of  her  plantation,  or  such  other  in- 
vestments as  the  executors,  in  their  judgment,  think  best. 

Item  4th.  "It  is  my  will,  and  I  hereby  direct  that  my  ex- 
ecutors shall  keep  my  plantation  in  the  county  of  Quitman^ 
in  this  State,  and  that  the  same  shall  be  cultivated,  with  my 
slaves  thereon,  for  the  purposes  hereinafter  mentioned;  unless, 
however,  my  slaves  be  dissatisfied,  and  from  any  cause  involv- 
ing or  threatening  a  great  depreciation  in  their  value  or  loss, 
or  if  my  said  fiirm  shall  become  unprofitable.  In  any  of 
these  events,  to  be  judged  of  by  my  executors,  they  are  hereby 
authorized  to  sell  and  dispose  of  the  whole  of  my  estate,  both 
real  and  personal,  in  such  way  and  manner  as  they  shall  judge 
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will  best  contribute  to  the  interests  of  my  estate,  and  my  ex- 
ecutors are  hereby  authorized  to  invest  the  money  arising  from 
said  sale  in  safe  and  interest-paying  securities.  I  further  di- 
rect that  my  executors,  if  it  is  practicable,  shall  permit  my 
slaves,  in  the  event  they  shall  make  sale,  to  select  their  owners, 
who  may  be  willing  to  pay  a  £iir  price  for  them,  and,  as  &r 
as  practicable,  to  sell  them  in  £imilies." 

Item  5th.  "  I  hereby  give  and  bequeath  to  Nathan  Belton, 
the  son  of  my  brother  Solomon  D.  Belton,  the  sum  of  §1,000  00, 
to  him  and  his  heirs  and  assigns  forever.  I  also  give  to  Mary 
Fannie,  the  daughter  of  my  said  brother,  the  sum  of  $1,000  00, 
to  have  and  to  hold  to  her  in  trust,  for  her  sole  use  and  ben- 
efit, as  her  sole  and  separate  estate,  for  and  during  her  natural 
life,  and  not  in  any  way  or  manner  to  be  made  liable  for  the 
debts  or  contracts  of  her  present,  or  of  any  future  husband, 
and  at  her  death  to  be  equally  divided  among  her  children, 
who  may  be  living  at  the  time  of  her  death,  lb  hold  to  them 
and  their  heirs  and  assigns  forever.  I  also  give  to  Fannie 
Phelps  and  Lucy  Phelps,  daughters  of  Laura  and  David 
Phelps,  the  sum  of  $1,000  00  each,  as  their  sole  and  separate 
estate,  for  their  sole  use  and  benefit  during  their  life,  and  at 
their  deaths  to  go  to  and  be  equally  divided  between  their 
children,  (each  family  for  itself,)  who  may  be  living  at  their 
death.  I  also  give  to  Hewitt  Armstrong  and  his  brothers, 
sons  of  Lucy  Armstrong,  the  sum  of  $600  00  each.  I  also 
give  a  child  named  Lucy  Tennille,  a  daughter  of  Nancy 
Smith,  of  Quitman  county,  and  who  is  a  daughter  of  Wil- 
liam Drake,  my  overseer,  the  sum  of  $300  00,  to  be  expended 
in  her  education.  It  is  my  wish,  and  I  hereby  direct,  that 
the  foregoing  bequests  in  these  items  made,  shall  be  paid  out 
of  the  property  and  income  of  my  plantation,  (without  in- 
terest) whenever  my  executors  shall  see  proper,  and  can  con- 
veniently spare  the  same,  after  paying  all  the  expenses  neces- 
sarily arising  from  a  prudent  management  of  said  plantation, 
and  in  the  event  of  the  death  of  any  of  the  aforesaid  females 
before  their  maturity,  or  having  no  child  or  children  at  the 
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time  of  their  death,  then  said  bequests  shall  go  to  their  broth- 
ers and  sisters  in  equal  shares." 

Item  6th.  Gives  to  Tennille  Patterson,  to  be  paid  as  soon 
as  the  condition  of  the  estate,  in  the  judgment  of  the  execu- 
tors, will  i)ermit,  $2,000  00. 

Item  7th.  Gives  certain  negroes  to  the  children  of  her 
brother  Solomon  D.  Belton,  and  certain  lands  in  Butler  coun- 
ty, Alabama,  already  in  his  possession,  with  directions. 

Item  8th.  Relates  to  an  afflicted  servant,  Dora,  and  her 
mother,  giving  directions,  ete. 

Item  9th.  "I  give  and  bequeath  to  my  beloved  son  Wil- 
liam Meiggs  Tennille,  all  the  rest  and  residue  of  my  estate 
of  whatsoever  character  the  same  may  be,  to  have  and  to 
hold  to  him,  his  heirs  and  assigns  forever,  subject,  however, 
to  the  following  incumbrances,  conditions  and  provisions,  to- 
wit:  that  my  beloved  husband  shall  have  the  control  and 
management  of  my  whole  estate,  for  and  during  his  life,  with 
the  power  and  authority  to  plant  and  gather  the  crops,  and 
control  the  slaves  and  other  property,  sell  and  dispose  of  the 
crops,  and  receive  the  proceeds  arising  from  the  sale  during 
his  life,  in  trust  for  my  said  son,  without  accountability  for 
the  nse  of  the  same,  so  that  no  unnecessary  waste  shall  be 
committed,  nor  shall  the  same  be  subject  to  be  taken  for  any 
debts  or  liabilities  against  him  at  the  date  hereof.  And  I  do 
hereby  appoint  him  as  my  testamentary  guardian  of  my  said 
son,  during  his  minority,  not  doubting  that  my  said  beloved 
husband,  from  his  age  and  experience,  will  manage  and  con- 
trol said  estate  for  the  best  interest  of  our  said  son,  before  and 
after  his  maturity,  for  and  during  the  life  of  may  said  hus- 
band. And  if  my  said  son  shall  die  before  his  said  father, 
my  said  husband,  he  shall  continue  to  manage  my  said  estate 
in  connection  with  my  other  executor,  Francis  A.  Tennille, 
iny  husband's  brother,  who  shall  manage  the  same  together  in 
the  same  way  and  manner  aforesaid.  Provided,  my  said  hus- 
band, from  his  age  or  debility,  shall  at  any  time  require  his 
said  brother's  assistance,  taking  and  receiving  to  himself,  how- 
ever, the  proceeds  arising  from  my  said  estate,  for  the  support 
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and  in  trust  for  my  said  son,  and  preserving  the  corpus  of 
the  property,  in  case  of  his,  my  son's  death,  for  the  benefit  of 
the  wife  and  children  of  my  said  son,  if  he  should  have  any 
at  his  death,  or  in  default  thereof,  for  the  benefit  of  the  be- 
quest hereinafter  made." 

Item  10th.  Provides  that  in  the  event  her  said  son  should 
die  without  wife,  child  or  children,  living  at  the  time  of  his 
death,  and  after  the  death  of  her  husband,  she  gives  as  follows: 
To  Hyacynth  Garrett  and  Grace  F.  Garrett,  of  Virginia,  each, 
$1,000  00 ;  to  the  Orphan  Asylum  of  Columbus,  $1,000  00; 
to  the  poor  of  the  Methodist  Church  at  Columbus,  $500  00, 
to  be  paid  in  annual  sums  of  $100  00 ;  to  Lucy  M.  Emory, 
of  Baldwin,  $1,000  00;  to  Miss  W.  Tison,  of  Griffin,  |500  00; 
to  the  Southern  Bible  Society  the  sum  of  $1,000  00 ;  to  the 
Tract  Society  of  which  the  Methodist  Episcopal  Church, 
South,  may  be  connected,  $1,000  00 ;  to  the  China  Mission 
of  said  Church,  $1,000  00;  John  Simmons,  California  Mis- 
sionary, $1,000  00;  Georgia  Conference,  for  negro  missions, 
$1,000  00 ;  to  the  wife  and  children  of  Rolla  Green,  $1 ,000  00 ; 
to  Lucy  Tennille  Vincen,  of  Columbus,  $1,000  00;  to  George 
Adams,  a  wounded  soldier,  $500  00.  All  these  sums  in  this 
item  mentioned  to  be  paid  in  the  manner  specified,  by  her  exe- 
cutor, or  the  legal  representative  having  her  estate  in  charge 
and  keeping,  after  the  emergency  may  occur  upon  which  said 
bequests  are  predicated — that  is  to  say,  upon  the  death  of  her 
son,  without  wife  or  child  or  children  living  at  the  time  of 
his  death,  and  after  the  death  of  her  said  husband.  And  in 
the  event  such  contingency  should  happen,  she  gives  and  be- 
queaths the  residue  of  her  estate  to  the  next  of  kin  of  her 
said  son,  to  have  and  to  hold  to  them,  their  heirs  and  assigns 
forever. 

Item  11th.  Gives  direction  as  to  the  instruction  and  man- 
agement of  the  slaves. 

Item  12th.  Appoints  her  husband,  William  A.  Tennille, 
and  his  brother,  Francis  A.  Tennille,  executors,  and  William 
A.  Tennille  testamentary  guardian  and  as  trustee  of  William 
M.  Tennille. 
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The  executors  appointed  by  the  will  failed  to  qualify,  and 
the  defendant,  Delaware  Morris,  was  appointed  administrator 
eum  testamento  annexoj  and  gave  bond  in  the  sum  of  $300,- 
000  00,  with  John  N.  Webb  and  James  Harrison  as  securi- 
ties, for  the  faithful  execution  of  the  trust.  James  Harrison 
has  since  died,  and  the  defendants,  William  Harrison  and 
Theodore  L.  Guerry,  have  qualified  as  his  executors. 

Complainants  claim  as  the  legatees  set  forth  in  the  fifth 
item  of  said  will.  The  administrator  received  sufficient  assets 
to  have  paid  to  them  said  absolute  legacies.  He  has  turned 
over  to  the  defendant,  William  M.  Tennille,  the  residuary 
l^tee,  a  plantation  of  the  value  of  $10,000  00,  said  legatee 
receiving  the  same,  though  well  aware  of  the  fact  that  com- 
plainants were  still  unpaid.  While  the  said  Lucy  and  Fan- 
nie Phelps,  and  the  said  Mary  F.  Howard  and  Nathan 
Belton  were  residents  of  the  State  of  Alabama,  and  the  said 
Hewitt  and  Frank  L.  Armstrong  were  residents  of  the  State 
of  Louisiana,  the  said  Mary  F.  being  a  feme  coverty  and  the 
said  Lucy,  Fannie,  Hewitt  and  Frank,  minors,  the  said  ad- 
ministrator applied  for,  and,  at  the  May  term,  1870,  of  the 
Court  of  Ordinary  of  Quitman  county,  obtained  letters  of 
dismission.  This  was  without  the  knowledge  or  consent  of 
complainants,  and  in  fraud  of  their  rights.  Said  adminis- 
trator is  insolvent,  and  beyond  the  aforesaid  plantation  there 
are  no  visible  assets  belonging  to  the  estate  of  testatrix.  Wil- 
liam A.  Tennille,  the  husband  of  testatrix,  died  in  the  latter 
part  of  1864. 

Waiving  all  discovery,  complainants  pray  that  they  may 
have  a  decree  against  said  administrator  and  his  securities  for 
the  several  legacies  mentioned  in  the  fifth  item  of  said  will, 
with  interest  on  the  same  from  such  time  as  it  may  appear  to 
the  Court  that  said  administrator  ought  to  have  paid  the  same. 
Pray  similar  decree  against  William  M.  Tennille,  the  residu- 
ary l^atee,  and  that  said  plantation  may  be  held  subject  to 
the  payment  of  said  decree,  and  that  he,  in  the  meantime,  be 
enjoined  from  disposing  of  the  same.  That  the  writ  of  sub- 
poena may  issue. 

Vol.  xijx.  84. 
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The  bill  was  filed  on  April  15th,  1872.  " 

The  answers  of  the  defendants  are  omitted  as  unnecessary 
to  an  understanding  of  the  decision. 

Pending  the  trial,  the  evidence  disclosed  the  fact  that  Maiy 
F.  Howard  and  Nathan  Belton  were  over  thirty  years  of  age 
at  the  time  of  the  discharge  of  Delaware  Morris,  administrator 
cum  testamerUo  annexo  as  aforesaid,  and  that  the  other  oom- 
plainants  were  minors.  Upon  motion  of  solicitors  for  com- 
plainant, the  bill  was  dismissed  as  to  the  said  Mary  F.  and 
Nathan. 

The  allegation  in  the  bill  that  the  discharge  aforesaid  was 
obtained  by  fraud,  was  abandoned.  It  was  shown  that  said 
administrator  and  said  William  M.  Tennille  knew  that  the 
legacies  to  complainants  had  not  been  paid  when  said  property 
was  turned  over  to  the  residuary  legatee;  that  the  question  of 
the  payment  of  said  legacies  was  discussed  with  the  Ordinaiy 
at  the  time  said  discharge  was  granted,  and  that  he  advised 
the  administrator  that  they  were  not  payable,  as  the  testamen- 
tary scheme  had  been  destroyed  by  the  emancipation  of  the 
slaves.  The  non-residence  of  John  N.  Webb,  security  on  the 
administrator's  bond,  and  the  non-residence  and  bankruptcy 
of  Delaware  Morris,  the  administrator,  were  shown;  also,  that 
William  M.  Tennille,  the  residuary  legatee,  had  become  of 
age  before  said  property  was  turned  over  to  him;  the  death 
of  the  testatrix  and  the  probate  of  the  will  in  the  year  I8W; 
the  death  of  the  husband  of  testatrix  in  the  latter  part  of 
the  same  year;  the  discharge  of  the  administrator  at  the  May 
term,  1870,  of  the  Court  of  Ordinary;  that  the  plantation 
before  referred  to  was  worth  more  than  the  legacies  in  con- 
troversy. 

The  following  receipt  was  also  placed  in  evidence: 

"Received,  Georgetown,  Georgia,  October  22d,  1869,  of 
T>elaware  Morris,  administrator  of  L.  M.  Tennille,  deceased, 
the  sum  of  twenty-two  thousand  dollars  in  full  and  complete 
settlement  of  all  acts  and  liabilities  in  said  estate,  and  guar- 
antee to  him  and  his  securities  full  and  perfect  discharge  from 
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the  same;  all  outstanding  liabilities  of  the  estate  to  be  settled 
by  myself.  (Signed) 

WILLIAM  M.  TEXNILLE." 

^'Signed  and  authorized  in  presence  of 
(Signed)  «J.  T.  Hill, 

"W.  J.  Jordan,  Ordinary." 

It  was  also  shown  that  a  part  of  the  $22,000  00  receipted 
for  was  personal  property  on  the  said  plantation. 

The  Court,  amongst  other  things,  charged  the  jury  as  fol- 
lows: "The  legacies  to  the  complainants  in  this  case,  in  the 
opinion  of  the  Court,  are  absolute  general  legacies,  directed 
to  be  paid  out  of  the  profits  and  income  of  the  plantation  of 
the  testatrix,  without  interest,  whenever  her  executors  shall 
see  proper,  or  when  a  reasonable  time  to  carry  out  these  pro- 
visions in  the  manner  pointed  out  had  elapsed.     But  if  you 
believe  from  the  evidence  that  the  administrator,  knowing  of 
the  claims  of  the  complainants,  did  turn  over  to  the  residuary 
legatee,  the  whole  estate  which  came  into  his  hands,  includ- 
ing the  plantation  described  in  the  fifth  item  of  the  will,  and 
had  not  paid  to  these  complainants  the  sums  bequeathed  to 
them,  then  he  committed  a  devastavit  in  so  doing,  and  he  and 
his  securities  would  be  liable  to  each  of  the  complainants  for 
the  amount  of  his  or  her  legacy,  with  interest  from  the  date 
he  so  turned  over  the  estate  to  the  residuary  legatee.     It  is, 
and  was  the  duty  of  the  administrator,  under  the  law,  to  carry 
out  the  provisions  of  the  will,  and  the  moment  he  turned  over 
said  plantation  and  thus  placed  it  out  of  his  power  to  receive 
any  profits  and  income  from  the  same,  he  became  liable  to  the 
complainants.     The  destruction  of  the  property  in  negroes 
who  were  expected  to  cultivate  the  plantation,  did  not,  of 
itself,  prevent  profits  and  income  arising  therefrom,  and  if  it 
became  unprofitable,  it  is  provided  by  the  fourth  item  of  the 
will  that  the  executor  Ls  authorized  to  sell  the  whole  estate 
and  invest  the  proceeds  in  safe  securities,  and  had  he  done  so 
these  legacies  could  have  been  paid  out  of  the  profits  and  in- 
come thereof,  and  they  should  have  been  before  the  property 
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was  turned  over  to  the  residuary  legatee.  The  administrator 
had  no  right  to  turn  it  over  until  complainants  had  been  paid 
from  the  profits  and  income^  and  he  and  his  securities  became 
liable  if  he  did  so.  If  William  M.  Tennille  had  full  knowl- 
edge of  the  claim  of  these  complainants  before  he  received 
the  plantation^  he  is  also  liable  to  them.'' 

The  jury  returned  a  verdict  for  the  complainants  against 
all  of  the  defendants  for  the  principal  amounts  of  their  re- 
spective legacies,  with  interest  thereon  from  October  22d, 
1869. 

The  defendants  moved  for  a  new  trial,  because  the  verdict 
was  contrary  to  the  evidence  and  to  equity,  and  because  of 
error  in  the  charge.  The  motion  was  overruled,  and  the  de- 
fendant, William  M.  Tennille,  excepted. 

Herbert  Fieij>er;  James  H.  Guerry,  for  plaintiff  in 
error. 

John  T.  Clarke,  for  defendants. 

McCay,  Judge. 

The  real  question  in  this  case  is,  what  is  the  meaning  of 
Mrs.  Tennille's  will,  as  respects  the  rights  of  the  legatees  61ing 
the  bill  ?  Were  the  legacies  given  to  them  money  l^cies? 
Were  the  directions  to  pay  them  out  of  the  profits  of  the 
plantation  only  directory  and  demonstrative?  Or  were  they, 
in  the  nature  of  specific  legacies,  not  payable  at  all  if  the  fand 
provided  should  fail?  The  Court  below  held  the  fimner. 
Was  that  error? 

In  the  construction  of  wills,  the  great  thing  to  be  sought 
for  is  the  intention  of  the  testator.  The  whole  will  is  to  be 
looked  to,  and  all  its  parts  to  be  harmonized,  if  possible.  The 
surroundings  of  the  testator  are  to  be  considered,  the  oljeds 
of  his  bounty,  his  family  relations,  the  nature  and  extent  of 
his  estate,  etc.  If  there  be  any  doubt  arising  fix)m  the  mere 
words  of  any  clause,  all  the  circumstances  alluded  to  may  be 
considered  in  resolving  it.     These  are  not  only  principles  wdl 
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settled  by  the  authorities^  but  are  the  positive  enactments  of 
our  own  Code :  Irwin^s  Code,  sees.  2420,  2421.  As  a  general 
rule,  it  is  true  that  a  gift  of  money,  to  be  paid  from  a  speci- 
fied fund  is,  nevertheless,  a  general  legacy,  and  a  failure  of 
the  fund  does  not  destroy  the  legacy :  Code,  sec.  2422.  But 
it  is  unquestionably  true  that  a  testator  may  so  charge  a  money 
legacy  upon  a  particular  fund  as  to  make  the  legacy  follow  the 
fate  of  the  fund.  To  say  the  contrary,  would  be  to  hold  that 
a  testator  has  not  a  right  to  make  such  a  disposition  of  his 
property  as  he  pleases ;  that  if  he  has  a  horse,  he  may  give  it 
to  A,  and  the  legacy  fails  if  the  horse  die  before  the  testator; 
but  if  he  have  a  particular  fund  and  give  that,  he  cannot  so 
give  it  as  that  if  the  iiind  fail,  the  legacy  also  fails. 

All  that  the  rule  means  is,  that  where  a  general  money  leg- 
acy is  given,  the  testator  is  not  to  be  presumed  to  have  inten- 
ded to  make  it  dependent  upon  the  existence  of  a  fund  merely 
because  he  has  indicated  that  it  is  to  be  paid  out  of  that  fund. 
On  the  contrary,  if  the  will  gives  a  money  legacy,  and  a  par- 
ticular fund  is  charged  with  the  payment  of  it,  the  presump- 
tion is  that  this  only  indicates  an  intention  to  furnish  an  addi- 
tional security  for  its  payment;  since,  if  the  fund  charged  is 
sufficient,  the  legacy  shall  not  abate,  though  the  condition  of 
the  estate  is  such  that  other  general  legacies  are  compelled  to 
abate :  3  Vesey,  Jr.,  640 ;  5  /6id.,  206,  But,  to  make  out  a 
case  of  this  kind,  the  will  must  show  that  the  testator  inten- 
ded a  general  money  legacy.  Nor  does  it  at  all  follow  be- 
cause a  legacy  is  expressed  in  dollars  that  it  is  a  general  legacy. 
As  if  a  l^acy  be  of  $1,000  00,  deposited  in  a  certain  chest, 
bag  or  purse,  or  in  the  hands  of  A:  1  Atkins,  508;  1  P.  W., 
540;  Pulsford  vs.  Hunter,  3  Brown's  Chan.  Cases,  416. 

The  whole  inquiry  is  simply  whether  the  testator  intended 
to  give  a  sum  of  money  generally,  referring  to  the  fund  merely 
as  a  mode  of  payment,  or  whether  he  intended  to  give  either 
the  whole  or  a  part  of  a  certain  specific  sum  or  fund. 

In  Page  vs,  Leapring,  18  Vesey,  463,  the  testator  directed 
certain  real  estates  to  be  sold  for  not  less  than  <£10,000.  He 
then  directed  that  out  of  the  money  arising  from  the  sale. 
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X3,000  should  be  expended  in  buying  a  benefice  for  his  god- 
son, that  <£4,000  should  be  expended  in  buying  certain  lands 
for  his  nephew.  He  also  gave  out  of  this  fund  £500  to  E., 
and  three  other  legacies  of  £100  to  three  other  persons,  and 
he  bequeathed  the  remainder  of  the  fund  to  F.  and  Gr.  The 
land  brought  only  £7,000,  and  Sir  W.  Grant  held  the  1^- 
cies  dependent  on  the  fund  and  not  a  charge  on  the  whole 
estate :  18  Vesey,  463.  So  in  Mayott  vs.  Mayott,  3  Brown's 
Chancery  Cases,  126. 

The  testator,  being  a  tenant  from  year  to  year  of  a  certain 
farm,  directed  B.  to  carry  on  the  farm  and  invest  the  net  pro- 
ceeds each  year  in  the  government  funds,  and  when  E.,  his 
nephew,  became  twenty-one,  £1,500  of  said  proceeds  and  of 
the  stock  and  crop,  were  given  to  E.  The  landlord  who  had 
given  the  lease,  refused  to  permit  B.  to  carry  on  the  farm,  and 
the  Court  held  the  legacy  failed  with  the  scheme. 

These  cases  go  upon  the  plain  common-sense  rule:  that  if 
the  testator  intend,  from  the  whole  will,  to  give  to  the  legatee 
a  sum  of  money,  it  is  a  general  legacy,  even  though  he  do 
point  out  a  specific  fund  out  of  which  it  shall  be  paid,  since 
it  is  obvious  that  he  may  point  out  this  fund,  only  because  he 
wishes  to  add  an  additional  security  for  the  payment,  a  secu- 
rity upon  which  the  legatee  has  a  specific  lien  if  the  general 
assets  fail  and  general  legacies  are  compelled  to  abate.  But 
if  the  testator,  by  his  whole  will,  show  that  his  intent  it  *• 
give  the  money  legacy  only  on  condition  that  the  funJ  will 
produce  it,  or  if  the  intent  be  clear  that  he  intends  to  give 
the  fund,  or  a  part  of  it,  and  that  his  mind  is  on  the  specific 
thing,  and  his  intent  is  to  dispose  of  that,  the  l^acy  is  specific. 

With  these  general  principles  to  guide  us,  let  us  now  con- 
sider the  will  of  Mrs.  Tennille.  She  was  an  old  lady  and  her 
husband  was  an  old  man.  They  had  but  one  living  child. 
Her  property  was  almost  wholly  in  land  and  slaves.  The 
bulk  of  it  was  a  plantation,  with  stock  and  slaves  upon  it,  in 
Quitman  county.  She  directs  her  house  in  Columbus  to  be 
sold  to  pay  her  debts.  She  then  directs  that  her  plantation  in 
Quitman  shall  be  kept  up  and  the  slaN^es  worked  thereon  by 
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her  executors,  "/or  the  purposes  hereincifter  mentionecV*  After 
thisy  she  gives  the  money  legacies  to  the  plaintiffs,  and  adds, 
immediately,  "it  is  my  desire,  and  I  direct  the  foregoing  be- 
quests in  this  item  mentioned  shall  be  paid  out  of  the  profits 
and  income  of  my  plantation,  without  irUerest,  whenever  my 
executors  shall  see  proper,  and  can  conveniently  spare  the 
same,  after  paying  all  expenses  necessarily  arising  from  a  pru- 
dent management  of  the  plantation.'' 

In  the  next  item,  she  gives  a  legacy  of  $2,000  00  to  an- 
other legatee,  without  qualification  and  without  any  direction 
as  to  how  it  shall  be  paid.  She  next  disposes  of  certain  lands 
and  personal  estate  in  Alabama,  giving  it  specifically  to  the 
legatees.  She  then  gives  all  the  remainder  of  her  estate, 
(which  is  the  plantation  and  slaves  directed  before  to  be  kept 
together  and  worked,)  to  her  son,  directing  that  her  husband, 
who,  with  his  brother,  she  appoints  her  executors,  shall  re- 
ceive the  anntud  profits  during  his  life,  in  trust,  without  ac- 
countability, for  her  son ;  and  she  directs  that  he  shall  preserve 
the  corpus  for  the  son. 

This  is  the  scheme  for  the  disposition  of  her  property.  She 
disposes  of  all  of  it  specifically  except  the  legacy  to  Tennille 
Patterson.  The  plantation  and  slaves  in  Quitman  she  de- 
signs for  her  son.  But  the  son  is  but  sixteen  years  old,  and 
she  wishes  to  provide  for  her  husband  and  the  present  plaintiffs 
out  of  this,  without  affecting  the  corpus  of  it,  and  how  does  she 
do  it?  She  first  directs  that  the  plantation  shall  be  kept  up, 
the  slaves  and  stock  worked  upon  it.  She  theUy  after  she  has 
provided  a  yearly  fund  for  the  purposes  indicated,  gives  them 
legacies,  and  directs  them  to  be  paid  out  of  this  fund.  She 
contemplates  that  it  may  take  some  time  for  the  fund  to  furn- 
ish the  money  to  pay;  she* remembers  that  there  will  be  ex- 
penses and  uncertainties  affecting  the  profits  made  on  the 
plantation,  and  she  directs  that  these  legacies,  if  delayed  in 
their  payment,  by  these  expenses  and  uncertainties,  shall  not 
draw  interest  Can  any  one  for  a  moment  fail  to  think  that 
if  the  scheme  could  have  been  carried  out — if  the  negroes 
and  stock  were  now  at  work   under  the  direction  of  the 
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executors^  these  l^acies  would  have  to  await  the  aocnmQla- 
tion  of  enough  to  pay  them  out  of  the  profits,  and  get  no  in- 
terest in  the  meantime?  If,  for  instance,  there  was  only  a 
yearly  profit  of  $1,000  00,  could  they  demand  in  any  year 
more  than  that?  Is  it  not  plain  that  it  was  the  intention  of 
the  testatrix  that  these  l^atees  were  not  to  be  permitted  to  de- 
mand the  sale  of  any  portion  of  the  corpus  of  her  estate?  If 
these  are  general  legacies,  the  legatees  would  have  a  right  to 
insist  upon  their  payment  as  soon  as  there  were  funds  in  hand, 
after  the  payment  of  the  debts,  to  pay  them.  Is  it  not  clear 
that  this  tfxis  not  the  intention  of  the  testatrix? 

Does  not  the  will  show  very  clearly  that  she  intended  to 
make  these  l^acies  dependent  upon  the  ability  of  this  fond 
to  discharge  them?  In  terms  she  makes  the  time  of  their 
payment  depend  upon  this.  She  contemplates  it  as  entirely 
within  the  range  of  probabilities,  that  the  profits  of  the  plan- 
tation wUl  not  pay  these  legacies  at  once,  and  she  directs  that 
they  shall  not  bear  interest  if  they  have  to  be  for  this  reason 
postponed. 

Taking  all  of  this  will  together,  we  are  of  opinion  that  the 
testatrix  intended  this  plantation  and  negroes  to  go  to  her  son 
bodily,  and  that  her  l^acies  to  the  persons  mentioned  in  this 
item  were  intended  to  be  specific  legacies  and  dependent  upon 
the  success  of  her  scheme  of  keeping  up  her  plantation  and 
working  the  negroes  thereon. 

This  scheme  has  &iled.  It  is  impossible  to  carry  it  oat 
We  think  the  legacies  fell  with  it.  We  think  it  waa  her  in- 
tent that  her  son  should  have  all  of  her  estate,  not  specifically 
bequeathed  away,  except  the  l^acy  to  Tennille  Patterson, 
though  she  intended  that  if  the  income  arising  from  the  work- 
ing of  the  slaves  on  the  plantation  should  be  sufficient  to  pay 
these  legacies  in  the  fifth  item,  they  should  be  so  paid,  but  not 
otherwise.  We  think  this  was  the  clear  intent  of  the  testa- 
trix, and  that  this  intent  is  not  only  such  as  subsequent  events 
have  shown  to  be  material,  but  that  such  intent  is  plainly  made 
known  by  the  words  of  her  will. 

Judgment  reversed. 
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RuFUS  King,  plaintiff  in  error,  vs.  E.  C.  Greer,  executor, 

et  al,,  defendants  in  error. 

On  tbe  heariDg  of  a  bill  filed  in  a  claim  case,  a  consent  decree  was  taken 
that  the  land  levied  on  should  be  sold  by  the  sheriff,  and  that  the  attor- 
ney for  plaintiff  in  execution  should  pay  out  of  the  proceeds  of  the 
sale  the  cost,  and  a  certain  amount  to  the  attorneys  of  claimants. 
Other  property  of  the  defendant  in  execution  was  subsequently  sold 
under  other  judgments  against  him.  On  a  motion  to  distribute  the 
money  arising  from  the  last  sale,  the  first  mentioned  judgment  being 
the  oldest  and  not  being  fully  paid  by  the  sale  of  the  land,  it  was  com- 
petent for  the  defendant  in  execution  and  plaintiffs  in  tbe  younger 
judgments  to  prove  by  parol  that  the  consent  decree  and  sale  under  it 
were  to  be  a  satisfaction  of  the  older  judgment. 

Money  rule.  Judgments.  Evidence.  Before  Judge  CiiARK. 
Webster  Superior  Court.     March  Term,  1873. 

An  execution  in  favor  of  E.  C.  Greer,  executor  of  Samuel 
Griswold,  deceased,  against  Robert  Parker,  based  upon  a  judg- 
ment rendered  in  Webster  Superior  Court  on  September  16th, 
1868,  brought  into  Court  $120  00.  This  fund  was  claimed 
by  an  execution  in  favor  of  Kufus  King  against  said  Parker, 
based  upon  a  judgment  of  the  Superior  Court  of  Webster 
county,  dated  September  14th,  1863;  also,  by  an  execution  in 
favor  of  James  P.  Walker,  based  upon  a  judgment  of  the 
Justice  Court  of  the  nine  hundred  and  seventy-eighth  district, 
rendered  on  August  8th,  1868.  Greer,  executor,  and  Walker, 
alleged  that  the  King  execution  was  satisfied.  This  question 
was  submitted  to  the  decision  of  the  Court  without  the  inter- 
vention of  a  jury. 

Greer,  executor,  and  Walker  introduced  in  evidence  the 
following  judgment : 

'•EuFus  King  vs.  Robert  Parker  and  Flora  Parker 

ei  al.j  claimants. 

"-FV.  /a.,  levy  and  clainiy  in  Webster  Superior  Court.  Levy  on  lots  two 
hundred  and  eleven  and  two  hundred  and  thirty-eight,  in  twe?Uy-J\fth 
district  of  Webster  county. 
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.^ 


executors,  these  l^acies  would  have  to  a''/  ' 

tion  of  enough  to  pay  them  out  of  the  •"  ♦  / 

terest  in  the  meantime?    If,  for  inr  '  /  '^ 

yearly  profit  of  01,000  00,  could    ,        "    .^  ^  ^^^  ^^^^^^ 

more  than  that?    Is  it  not  plair  ^1  and  adjudged  bv 

the  testatrix  that  these  legatees     •■         ^^.     ^^  i„„ ^^  ^^  J, 
mand  the  sale  of  any  portior      •     ^^^^     It  is  further  ordered 

these  are  general  legacies, '  '      ^           u     u       i    ^^u «« 

.    .               ,    .  ^  Guerry  be  charged  with  ap- 

insist  upon  their  paymer  ,     /•     •!     i   T        •     „n 

ft     f  li                     i*   1  i>rocee(is  of  said  sale  to  paying  all 

.    ™^  ooses.     It  is  further  ordered,  that  they 

that  this  toa«  no^  the  x    iir    a    tt     i  •        ^i.  r    t>,.u 

..      .iig  to  VV .  A.  Hawkins,  attorney  tor  Kob- 

I>oes  not  the  w-  ^^  ^^  ^g^^  ^  ^^^  ^^  ^^.^    ^^^^^^^   i^gg  ^he 

make  these  legp      x   •       •  i 

J.    ,         ^  v^^  ^'^  '^^^  cases, 
to  discharge    ^J  ,  j  ^  ^  j  g  (,    g  y^  (.." 

payment  dr  •^^  ^  ' 

within  th     y/iiwkins  testified,  that  at  the  September  term,  1872, 

tation  9    ,j^^^j.  Superior  Court,  when  the  above  judgment  was 

they  '   /^^  he  did  not  understand  that  it  was  to  be  a  settlement 

pos^    ><,  execution  to  which  it  related.     That  he  acted  for  the 

*^^^;ff  in  taking  this  judgment,  and  submitted  the  draft  of 

*      f  0  Willis  A,  Hawkins,  Esq.,  the  defendant's  attorney,  for 

a/5  approval,  before  it  was  signed  by  the  Court.     That,  prior 

0  Court,  negotiations  were  instituted  which  looked  to  closiog 

jip  the  whole  case,  but  resulted  in  nothing,  and  at  Court,  this 

consent  judgment  was  taken  expressing  the  intention  of  the 

parties. 

John  Terry  testified  to  substantially  the  same  facts. 
Robert  Parker,  the  defendant  in  execution,  testified  that  his 
understanding  of  the  consent  judgment  was,  that  it  was  to  be 
a  settlement  of  the  execution  in  favor  of  King;  that  he  re- 
ceived this  information  from  Willis  A.  Hawkins,  Esq.,  his 
attorney. 

Willis  A.  Hawkins,  Esq.,  testified,  that  the  execution  of 
King  against  Parker  was  levied  upon  two  lots  of  land  as  the 
property  of  Parker;  that  a  bill  was  filed  by  Mrs.  Parker  and 
her  children,  claiming  homestead  exemption  in  the  land;  that 
Parker,  since  the  purchase  of  these  lands  from  King,  had 
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greatly  improved  them;  that  Mrs.  Parker  and  her  children 
had  also  filed  a  claim  to  this  property ;  that,  under  these  cir- 
cumstances, the  said  consent  judgment  was  taken,  and  it  was 
understood  to  be  a  full  settlement  and  discharge  of  the  execu- 
tion in  favor  of  King. 

The  Court  held  the  King  execution  satisfied.  To  which 
ruling  Kufus  King  excepted,  upon  the  following  grounds,  to- 
wit: 

1st.  Because  the  Court  allowed,  over  the  objection  of  his 
counsel,  the  witnesses  to  state  their  understanding  of  the  con- 
sent judgment. 

2d.  Because  the  evidence  did  not  show  said  execution  to 
have  been  satisfied. 

Hawkins,  Guerry  &  Hollis,  for  plaintiff  in  error, 

^Y.  A.  Hawkins;  T.  H.  Pickett,  for  defendants. 

Trippe,  Judge. 

We  do  not  propose  to  do  violence  to  the  principle  of  law 
that  parol  evidence  cannot  be  received  to  add  to  or  alter  a 
written  contract.     We  do  not  think  this  is  such  a  case.    Plain- 
tiff  in  error  claimed  money  on  his  execution  arising  from  the 
sale  of  property  of  defendant  in  execution.     Other  holders  of 
Ji.  fas.  of  a  younger  date  against  the  same  defendant,  replied 
to  plaintiff's  claim,  that  his  fi.  fa.  was  satisfied.     It  appeared 
in  proof  that  plaintiff's  fi.  fa.  had  previously  been  levied  on 
defendant's  property,  from  which  sprang  litigation  and  a  bill 
enjoining  the  levy,  etc.,  was  filed.     In  the  progress  of  that  case, 
a  consent  decree  was  taken,  finding  the  land  subject  and  direct- 
ing its  sale  on  a  certain  day.     The  sale  did  not  satisfy  theft. 
fa.y  and  plaintiff  claims  this  fund  on  the  balance  due  on  his^. 
fa.     On  the  trial  the  other  contesting  creditors  proposed  to 
prove  that  the  consideration  that  induced  the  consent  to  the 
decree  was,  that  it  should  be  in  full  satisfaction  of  plaintiff's 
debt,  or,  in  other  words,  that  plaintiff  agreed  that  if  he  were 
permitted  to  take  the  decree,  it  should  be  as  a  payment  of  his 
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debt.  No  such  conditloa  was  expressed  in  the  decree.  Plain- 
tiff objected  to  the  admission  of  the  evidence  and  the  Court 
ruled  it  in. 

If  A  sued  B  on  a  debt  which  B  defended,  and  the  parties 
agreed  that  if  B  withdrew  his  defense  and  permitted  A  to  take 
judgment,  A  should  surrender  another  claim  which  he  held 
on  B,  could  not  B,  in  a  suit  by  A  against  him  on  the  last 
claim,  plead  payment  or  discharge?  It  would  neither  be  the 
adding  to  nor  varying  a  written  contract,  or  the  judgment 
So  if  a  debtor  yield  certain  property  to  his  creditor,  with  the 
power  to  sell  to  pay  his  debt,  and  it  was  agreed  that  it  should 
be  a  full  satisfaction  of  the  claim,  would  it  not  be  a  good  pay- 
ment, and  could  it  not  be  proven  by  parol,  although  the  debt 
is  in  writing?  In  this  case,  the  agreement  was  fully  executed. 
The  defendant  in  execution,  who  was  complainant  in  the  bill, 
together  with  his  wife  and  children,  consented  to  the  decree,  and 
surrendered  the  property ;  the  plaintiff  in  error  took  the  decree, 
had  the  property  sold  and  received  the  proceeds,  with  the  ex- 
ception of  a  portion  which  was  to  be  otherwise  appropriated  by 
the  terms  of  the  decree.  If  all  this  was  done  under  an  agree- 
ment that  the  plaintiff's  debt  was  to  be  thereby  fully  dis- 
charged, it  is  but  right  and  proper  that  on  a  money  rule,  which 
is  a  quasi  equitable  proceeding  as  between  rival  creditors,  the 
other  creditors  should  be  permitted  to  prove  it  without  being 
driven  to  the  delay  and  cost  of  filing  another  bill  for  them- 
selves and  the  debtor,  to  have  a  reformation,  correction,  review 
or  new  trial  on  the  first  bill. 

The  testimony  as  to  the  fact  of  sucii  an  agreement  having 
been  made  was  somewhat  conflicting;  but  the  whole  question 
was  left  to  the  Judge  to  decide,  and  we  see  no  reason  to  say 
he  decided  wrong  on  the  facts. 

Judgment  affirmed. 
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Thomson  C.  Brown,  plaintiff  in  error,  vs.  William  C. 

GrLL,  defendant  in  error. 

1.  An  affidavit  of  illegality  to  an  execntion  having  been  filed  on  the 
ground  of  want  of  service,  it  was  incumbent  on  the  defendant  to  have 
produced  the  record  of  the  suit  and  to  have  supported  the  allegations 
in  his  affidavit  by  evidence,  the  presumption  of  the  law  being  in  favor 
of  the  validity  of  the  judgment. 

2.  It  appearing  from  the  evidence  that  the  execution  had  been  assigned 
by  the  original  plaintiffi  in  whose  name  it  was  then  proceeding,  to 
another,  who  had  since  died,  there  being  no  written  evidence  thereof, 
it  was.^ot  error  in  the  Court  to  disallow  a  motion  to  suggest  the  death 
of  the  transferee  upon  the  record,  and  to  continue  the  case  until  his 
estate  was  represented. 

3.  Grounds  other  than  those  taken  in  the  affidavit  of  illegality,  cannot 
be  insisted  on  at  the  hearing. 

Illegality.  Judgment.  Execution.  Practice  in  the  Superior 
Court.  Before  Judge  Clark.  Lee  Suj^erior  Court.  March 
Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Vason  &  Davis  ;  Phil.  Cooke,  for  plaintiff  in  error. 

HiNES  &  HoBBs ;  W.  A.  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  aiBdavit  of  illegality  made  by  the  defendant  to 
an  execution  which  had  been  levied  on  his  property,  on  the 
ground  that  he  was  never  notified  or  knew  of  the  existence  of 
said  suit,  and  did  not  know  of  it  until  after  the  judgment  was 
obtained.  On  the  trial  of  the  issue  formed  on  this  affidavit, 
the  Court  charged  the  jury,  that  as  the  defendant  had  intro- 
duced no  evidence  to  show  that  he  was  not  served,  they  were 
bound  to  presume  in  fiivor  of  the  regularity  of  legal  proceed- 
ings, and  in  the  absence  of  any  proof  they  should  find  against 
the  defendant.  To  which  charge  the  defendant  excepted. 
We  find  no  error  in  this  charge  of  the  Court,  on  the  state- 
ment of  facts  contained  in  the  record.     It  was  incumbent  on 
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the  defendant  to  have  produced  the  record  of  the  suit  in 
which  the  judgment  was  obtained  in  order  to  have  supportetl 
his  allegation  in  his  affidavit  of  the  want  of  such  notice  and 
service  as  the  law  requires,  the  presumption  of  the  law  being 
in  favor  of  the  validity  of  the  judgment :  Code,  3700,  3705, 
3706.  On  the  trial  of  the  issue,  the  plaintiff,  in  whose  name 
the  judgment  was  obtained  and  the  execution  issued,  testified 
that  he  had  now  no  interest  in  the  judgment  debt,  that  be  had 
transferred  and  assigned  it  since  it  was  in  judgment,  to  Las- 
seter,  to  whom  he  was  indebted,  and  that  Lasseter  was  dead. 
The  defendant  then  made  a  motion  to  suggest  the  death  of 
Lasseter  upon  the  record,  and  to  have  the  case  continued  until 
the  estate  of  Lasseter  was  represented.  This  motion  the 
Court  overruled,  holding  that  the  case  could  well  proceed  in 
the  name  of  the  original  plaintiff  in  the  judgment  for  the  use 
of  the  estate  of  Lasseter,  to  which  ruling  the  defendant  ex- 
cepted. The  defendant,  in  his  affidavit  of  ill^ality,  did  not 
allege  as  one  of  his  grounds  of  illegality  to  the  execution, 
that  it  was  proceeding  against  him  in  the  name  of  an  im- 
proper party,  or  that  the  plaintiff  had  no  interest  in  it ;  nor 
did  he  propose  to  amend  his  affidavit  of  illegality  so  as  to  in- 
clude that  grcjund,  and  therefore  that  was  not  one  of  the 
questions  in  issue  and  on  trial,  and  the  evidence  as  to  that 
question  was  irrelevant  to  the  issue  made  by  the  defendant's 
affidavit  of  illegality  to  the  execution.  But,  in  our  opinion, 
the  original  plaintiff  in  the  judgment  in  this  case  could  col- 
lect the  same  from  the  defendant  therein,  and  when  paid  by 
him  such  payment  will  be  a  sufficient  protection  against  that 
judgment.  We  are  unable  to  see  what  interest  it  is  of  the 
defendant,  or  how  it  should  concern  him,  as  to  what  may  be 
the  rights  of  Lasseter's  estate  in  the  judgment  and  execution. 
When  the  defendant  pays  off  the  execution  to  the  sheriff  lie 
will  be  protected,  and  if  the  judgment  and  execution  was  the 
property  of  Lasseter  at  the  time  of  his  death,  then  the  plain- 
tiff therein,  if  he  receives  the  money,  will  hold  it  in  trust  for 
the  benefit  of  Lasseter's  legal  representatives ;  that,  howevar, 
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was  a  question  entirely  outside  of  the  issue  made  by  the  de- 
fendant's affidavit  of  illegality. 

The  legal  title  to  the  judgment  and  execution  being  in  the 
plaintiff  named  therein  (there  being  no  written  evidence  of 
any  assignment  thereof,)  when  the  defendant  shall  pay  the 
amount  due  thereon  to  the  sheriff,  with  ten  per  cent,  damages 
for  delay  in  bringing  the  case  to  this  Court,  he  need  not  give 
himself  any  further  trouble  about  the  claim  of  Lasseter's 
estate  to  the  judgment,  or  its  legal  representatives. 

Let  the  judgment  of  the  Court  below  be  affirmed,  with 
damages. 


William  M.  Peters,  plaintiff  in  error,  vs,  Jesse  J.  Brad- 
ford, sheriff,  defendant  in  error. 

A  sheriff  having  in  his  hands  an  execution  against  B.,  founded  on  a  debt 
contracted  since  2l8t  of  July,  1868,  sold  property  of  the  defendant  for 
about  $3,000  00.  P.  having  an  older  judgment,  obtained  in  1866,  for 
about  $1,000  00,  gave  the  aheriff  notice  and  claimed  that  much  of  the 
money.  The  sheriff  paid  to  the  younger  judgment  $2,000  00  of  the 
money,  and  retained  $1,000  00  in  hand  to  answer  the  judgment  of  P., 
and  P.  ruled  the  sheriff  for  the  amount  of  hid  judgment.  Pending 
this  rule,  the  defendant,  who  had  procured  this  money  to  be  set  apart 
as  an  exemption  by  the  Ordinary,  claimed  the  money : 

Heldf  That  it  is  error  in  the  Court  to  hold  that  the  defendant  was  enti- 
tled to  the  money  as  an  exemption  as  against  the  ft.  fa.  of  P.  P.  is 
not  estopped  from  insisting  on  bin  right  to  the  $1,000  00,  because  he 
baa  failed  to  require  the  sheriff  to  bring  into  Court  the  whole  amount 

raised  at  the  sale. 

. 

Judgment.  Execution. .  Homestead.  Sheriff.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  Octo- 
ber Term,  1872. 

Judgment  was  rendered  in  the  Inferior  Court  of  Muscogee 
county,  at  the  March  term,  1866,  in  favor  of  William  M. 
Peters,  against  one  James  F.  Winter,  for  $508  77,  principal, 
and  $190  05,  interest  to  date  of  judgment,  and  costs.     The 
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execution  issuing  therefrom  was  levied  on  November  4th, 
1868,  on  lot  one  hundred  and  ninety-six,  in  Columbus,  bat 
no  sale  was  made  thereunder.  At  the  May  term,  1870,  of 
Muscogee  Superior  Court,  judgment  was  rendered  in  favor  of 
F.  L.  Brockett  for  the  use  of  Mathews  against  said  Winter, 
for  $2,350  40  principal,  $449  29,  interest  and  costs.  The  ex- 
ecution issuing  therefrom  was  levied  on  March  4th,  1871,  on 
lots  one  hundred  and  ninety-six  and  two  hundred  and  eighty- 
two,  in  the  city  of  Columbus,  and  subsequently,  on  March 
27th,  1871,  on  certain  property  in  the  village  of  Wynnton. 

Lot  two  hundred  and  eighty-two  was  sold  at  April  sales, 
1871,  for  $1,000  00.  Lot  one  hundred  and  ninety-six,  and 
the  Wynnton  property  were  sold  at  May  sales,  to  Henry  L. 
Benning  and  E.  S.  Worrill,  Esqs.,  the  attorneys  for  Brockett, 
the  first  for  $1,400  00,  and  the  latter  for  $1,100  00.  Notice 
was  served  upon  Jesse  J.  Bradford,  the  sheriff,  of  the  claim 
of  any  moneys  that  might  come  into  his  hands  from  the  sale 
of  the  defendant's  property,  on  the  Peters'  execution.  Pay- 
ment of  said  execution  was  demanded  from  him  out  of  said 
moneys,  after  said  sales.  Upon  refusal,  he  was  served  with  a 
rule  nisiy  reciting  the  foregoing  facts,  and  requiring  him  to 
show  cause  why  he  should  not  satisfy  said  Ji.  fa,,  to  which  be 
answered  as  follows : 

On  the  26th  of  May,  1871,  he,  as  sheriff,  conveyed  said  lot 
number  one  hundred  and  ninty-six,  to  Henry  L.  Benning  and 

E.  H.  Worrill,  and,  also,  said  lot  in  Wynnton ;  that  they  were 
the  attorneys  for  the  plaintiff  in  Ji.  fa.,  Brockett  va.  Winter ; 
and  that  by  their  direction,  he  credited  the  amount  of  their 
bids,  viz:  $2,500  00  on  said  fi.  fa.;  that  said  fi,  fa,  is  still 
unsatisfied;  that  the  expenses  of  the  sale  was  $40  50,  which 
he  claims  shall  be  paid  out  of  the  money  in  his  hands,  raised 
from  the  sale  of  lot  number  two  hundred  and  eighty-two* 
He  has  in  his  hands  a  cost  fi.  fa.,  Officers  of  Court  vs.  James 

F.  Winter,  bearing  date  31st  July,  1869,  which  cost  ji  /a., 
by  consent  of  all  the  attorneys,  he  has  paid  out  of  the  monqr 
in  his  hands;  that  he  has  in  his  hands  $970  50,  part  of  tke 
$1,000  00,  for  which  he  sold  lot  number  two  hundred  and 
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eighty-two;  that  the  rest  of  that  sum  has  been  applied  by  him 
to  the  payment  of  advertising,  costs  and  oommissions  for  sell- 
ing the  lot  number  two  hundred  and  eighty-two.  He  further 
says  that  said  Benning  and  Worrill  claim  each  a  lien  on  said 
money  for  their  fees,  amounting  to  $300  00  each,  and  that  he 
has  paid  to  said  Worrill,  on  account  of  his  fees,  8150  00;  to 
said  Benning,  on  account  of  his  fees,  $100  00.  He  further  says 
that  the  Ordinary  of  Bibb  county  had  set  apart  as  exemption 
of  personalty,  for  the  said  J.  F.  Winter,  the  said  money  above 
mentioned,  so  in  the  hands  of  this  respondent,  and  had  order- 
ed him  to  hold  said  money  subject  to  the  order  of  said  Ordi- 
nary, to  be  invested  in  personal  property  on  account  of  said 
James  F.  Winter  and  family,  under  the  laws  of  this  State ;  that 
a  certified  copy  of  said  proceedings  is  herewith  shown  to  the 
Court,  and  the  said  Winter  claims  said  money  under  said  ex- 
emption. He  fiirther  says  that  the  said  Winter  has  given  no- 
tice to  this  respondent  not  to  pay  over  the  said  money  in  his 
hands  due  on  s&id  fi,  fa.  of  Peters,  because  the  said  fi.  fa,  is 
null  and  void.  He  further  says  that  there  was  a  rule  pending 
against  him,  in  favor  of  said  Brockett,  for  the  use,  etc.,  vs. 
said  Winter,  for  the  money;  and  that  the  said  Peters  made 
himself  a  party  to  said  rule;  and  that  the  question  was  deci- 
ded against  him  (said  Peters)  in  this  Court,  and  was  then 
carried  by  him  to  the  Supreme  Court;  and  that  the  decision 
of  this  Court  was  reversed,  and  the  case  sent  back  here;  and 
that  the  same  was  withdrawn  by  plaintiff  at  the  last  term. 
He  further  says,  that  at  the  time  when  said  Peters  made  him- 
self a  party  to  said  rule,  and  when  the  same  was  decided,  he 
claimed  only  the  money  received  from  the  sale  of  lot  number 
two  hundred  and  eighty-two,  though  he  had  previously  noti- 
fied this  respondent  to  hold  the  other  money,  and  set  up  no 
claim  to  the  money  raised  from  the  other  two  lots;  and  that 
he  in  consequence  settled  with  said  Brockett's  attorneys,  and 
credited  the  fi.  fa.  with  the  amount  for  which  said  two  lots 
sold ;  and  that  this  rule  of  Peters  against  him  was  not  taken 
until  long  after  said  settlement. 

Peters  traversed  the  answer  of  the  sheriff.    The  issue  thus 
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formed  was  submitted  to  the  Court  without  the  interveotion 
of  a  jury. 

L.  T.  Downing,  in  behalf  of  Peters,  testified,  that  as  at- 
torney of  plaintiff,  he  had  never  relinquished  the  claim  of 
his  client  to  be  paid  his  execution  against  James  F.  Winter 
out  of  any  and  all  moneys  received  by  said  sheriff  from  sale 
of  property  of  said  "Winter,  on  and  after  April  4th,  1871 ; 
that  not  until  after  it  was  done,  did  he  know  anything  of  the 
payment  by  the  sheriff  to  the  attorneys  of  the  Brockett  fi.  /a., 
against  said  Winter,  of  the  proceeds  of  sale  of  lot  number  one 
hundred  and  ninety-six,  and  of  the  Wynnton  property,  (|2,- 
451  75;)  that  he  did  not  consent  to  it  when  it  was  done,  nor  at 
any  time  afterwards;  that  when,  in  June,  1871,  Brockett,  by 
his  attorney,  moved  his  rule  against  the  sheriff  for  proceeds  of 
sale  of  city  lot  two  hundred  and  eighty-two,  plaintiff,  (Peters) 
by  witness,  was  made  a  party  to  said  rule  and  contested  with 
Brockett  for  the  money  in  controversy  under  said  rule;  he  did 
not  then  set  up  a  claim  to  be  paid  in  behalf  of  his  client  out 
of  the  other  moneys  raised  from  Winter's  property  by  the 
sheriff,  because  the  money  then  in  controversy  under  said  rule 
was  suflBcient  to  satisfy  the  execution  of  his  client,  but  never 
intended,  by  so  making  his  client  party  to  said  Brockett  rule, 
to  waive  his  client's  lien  or  give  up  his  right  to  claim  payment 
out  of  the  other  money  received  by  the  sheriff,  and  which  he 
then  was  advised  had  been  paid  over  to  the  Brockett  JL  fa., 
nor  did  he  intend  by  so  making  his  client  party  to  said  Brock- 
ett rule,  to  consent,  in  any  way,  or  be  considered  as  consent- 
ing to  said  payment  of  $2,451  75,  or  to  sanction  the  same; 
that,  at  the  time  he  made  his  client  a  party  to  said  Brock- 
ett rule,  he  knew,  from  the  entries  on  the  Brockett  fi.  /a.,  of 
said  payment  of  $2,451  75;  that  he  was  willing  to  prosecute 
the  rights  of  his  client  to  the  proceeds  of  sale  of  lot  number 
two  hundred  and  eighty- two,  under  said  Brockett  rule,  and 
not  to  press  his  client's  lien  upon  the  proceeds  of  the  other 
property,  believing  that  the  money  then  in  controversy  was 
enough  to  satisfy  plaintiff's  fi.  fa.,  and  so  was  willing  not  to 
move,  and  did  not  move,  for  satisfaction  out  of  the  proceeds 
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of  the  other  property  of  AViuter  raised  by  the  sheriff.  At  the 
June  term  of  the  Court,  1872,  after  the  case  had  come  back 
from  tlie  Supreme  Court,  was  desu'ous  of  prosecuting,  and  did 
move  to  prosecute,  the  rights  of  his  client  under  the  said 
Brockett  rule,  when,  on  the  case  being  called,  Brockett,  by 
his  attorney,  withdrew  said  rule,  whereupon,  he  moved  the 
present  rule;  that,  after  having  made  his  client  a  party  to  said 
Brockett  rule,  the  sheriff  made  application  to  him  in  behalf 
of  Mr.  Bcnning  to  consent  to  his  letting  Mr.  Benning  have 
$100  00  of  the  money  in  controversy  under  said  rule,  on  ac- 
count of  fees;  that  he  consented  to  this  with  the  express  under- 
standing that  if  said  $100  00,  or  any  part  of  it,  should  be 
needed  to  satisfy  tlie  judgment  in  favor  of  his  client,  it  must 
be  refundeil;  that,  afterwards,  Mr,  Worrill  made  personal  ap- 
plication to  witness  to  consent  for  the  sheriff  to  let  him  have 
$150  00  out  of  said  money,  to  which  he  consented,  with  the 
same  stipulation  as  that  relating  to  the  money  obtained  by 
Mr.  Benning. 

Said  Petei*s  and  said  Brockett  ^./<:w.,  with  entries  thereon, 
were  considered  in  evidence. 

PTenry  L.  Benning  testified  that  he  had  received  from  said 
sheriff,  on  account  of  fees,  $100  00,  and  had  no  knowledge  of 
the  stipulation  about  refunding  it  referred  to  by  Mr.  Down- 
ing, He  put  in  evidence  said  fi,  /a.  in  favor  of  Brockett, 
with  the  entries  thereon,  and  also  the  said  rule  brought  by 
Brockett  against  said  sheriff,  at  May  term,  1871.  He  said 
that  he  claimed  out  of  said  money  $300  00  as  fees  for  him- 
self, $300  00  for  Mr.  Worrill,  less  the  sums  above  named, 
and  that  he  thought  the  fees  reasonable. 

The  certificate  of  exemption  referred  to  in  the  answer  of 
the  sheriff  was  considered  in  evidence. 

The  Court  held  that  Peters  had  abandoned  his  lien  on  said 
$2,451  75,  and  was  therefore  postponed  to  the  Brockett  Ji.fa, 
as  to  said  money ;  that  the  $1,000  00,  or  proceeds  of  sale  of 
lot  two  hundred  and  eighty-two  should  be  paid  over  to  Win- 
ter as  his  exemption  ;  and  that  the  rule  against  the  sheriff  be 
discharged.     To  this  decision  Peters  excepted. 
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L.  T.  Downing,  for  plaintiff  in  error. 

Henry  L.  Benning  ;  Peabody  &  Brannon,  for  de- 
fendant. 

McCay,  Judge. 

As  against  Peters,  the  defendant  in  the  Ji,  fa.  was  not,  un- 
der the  decision  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Gunn  vs.  Barry,  entitled  to  this  money.  Peters' 
debt  was  contracted  before  the  21st  day  of  July,  1868.  The 
record  does  not  show  when  the  debts,  on  which  the  other 
(Brockett's)  judgment  was  founded,  was  contracted.  But  we 
do  not  think  that  material.  There  is  nothing  in  the  record 
to  show  any  such  affirmative  waiver  by  Peters  of  his  right  to 
be  paid  out  of  the  money  raised  at  the  second  sale,  as  charges 
him  with  laches,  and  as  estops  him  from  insisting  on  his  1^1 
right  to  the  money  actually  in  hand.  When  he  moved  his 
rule  he  had  no  call  to  go  upon  the  sheriff  for  any  more  of  the 
fund  than  would  pay  him.  Perhaps,  if  defendant  in  the  judg- 
ment had  interfered  before  the  money  was  paid  out  to  Brock- 
ett's  fi,  fa.,  and  insisted  that  Peters  should  go  on  that  fund, 
because  he,  Peters,  had  two  and  Winter  but  one,  he  might 
have  been  compelled  to  do  so.  But  Winter  is  just  as  much  in 
fault  in  not  stopping  the  sheriff  as  Peters  is,  and  and  we  can 
see  nothing  to  justify  setting  Peters,  who  has  a  superior  lien, 
aside  for  Winter.  Had  Winter's  claim  been  superior  to  Pe- 
ters', we  are  not  so  sure  that  the  sheriff  would  be  liable  to 
Peters.  He  kept  enough  in  hand  to  pay  Peters ;  but  that  is 
not  in  the  case  as  it  now  stands. 

Nor  do  we  decide  anything  as  to  the  amount  of  money  now 
in  hand.  The  Judge  did  not,  as  we  understand  the  reoord, 
settle  the  question  as  to  whether  the  money  paid  to  General 
Benning  and  Judge  Worrill  was  by  consent  of  Mr.  Downing^ 
so  as  to  lessen  the  fund  for  which  the  sheriff  is  liable;  that  is  a 
question  of  fact  turning  on  the  evidence.  The  rule  ought  not 
to  have  been  discharged.     It  is,  in  our  judgment,  slill  o\ 


ATLANTA,  JULY  TERM,  1873.  557 


Skinner  et  cU.  vs,  Allen,  Freer  k  Ilges. 


If  Mr.  Downing  only  consented  on  condition  that  the  fund 
was  not  reduced  below  the  amount  of  his  claim,  the  sheriff 
who  had  the  money  in  hand  and  knew  the  amount,  or  was 
bound  to  know  the  amount  of  the  fi.  fa.,  ought  not  to  have 
paid  it,  or  paid  it  on  condition  that  it  should  be  returned, 
if  needed,  to  pay  Peters. 
Judgment  reversed. 


W.  R.  Skinner  et  aL,  plaintiffs  in  error,  vs.  Allen,  Freer 

&  IixjES,  defendants  in  error. 

The  evidence  being  conflicting  and  the  Judge  trying  the  case  having  re- 
fused a  new  trial,  thia  Court  will  not  interfere,  as  there  is  sufficient 
evidence  to  support  the  verdict. 

New  trial.     Before  Judge  James   Johnson.     Muscogee 
Superior  Court.     November  Term,  1872. 

Allen,  Freer  &  Ilges,  brought  assumpsit  against  W.  R. 
Skinner  and  L.  Skinner,  upon  the  following  account: 

W.  R.  Skinkbr  and  L.  Skinner, 

1869.  In  account  with  Allex,  Freer  &  Tloes  : 

June  18th.  To  discount  your  note  (draft)  due  18th  October,  $434  00 
July  8th.  **  »*  "  "  "  Ist  November,  108  60 
July  19th.  '*  *»  "  **  «*  Ist  November,  342  29 
October  22d.     Paid  your  bill  with  Freer  &  Ilges 217  86 

$1,102  72 
Cr. 

October  27th.      By  cash  through  Mr.  C.   Gachet,  to  pay  your 

drafts,  dated  June  18th,  and  July  19th 777  29 

$326  43 

The  defendants  pleaded  the  general  issue,  set-off  and  pay- 
ment. The  evidence  as  to  whether  the  account  had  been  paid 
was  conflicting  in  the  extreme.  The  plaintiffs  made  out  a 
prima  facie  case  by  swearing  to  its  correctness.  A  draft  was 
presented  to  Mr.  Allen  by  defendants,  dated  June  10th,  1 869, 
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signed  by  W.  R.  Skinner  and  L.  Skinner,  addressed  to  the 
plaintiffs,  payable  four  months  after  date,  for  §325  50.  Tpo^ 
this  paper  the  entire  controversy  turnal.     Mr.  Allen  testified 
that  it  was  sent  to  plaintiffs  by  W.  R.  Skinner,  as  collateral  se- 
curity for  the  payment  of  goods  to  be  furnished  defendants ;  that 
the  gO(Kls  were  sent  and  are  embraced  in  the  account  against 
Mre.  L.  Skinner,  dated  July  30th,  1869,  for  ?217  83,  in  ftvor 
of  Freer,  Ilges  &  Company,  which  ^vas  paid  by  plaintiffs;  that 
he  cannot  tell  how  this  draft  came  into  the  ix)ssession  of  the 
defendant.     On  the  other  hand,  W.  R.  Skinner  testified  posi- 
tively that  this  draft  was  sent  to  the  plaintiffs  and  they  ^ere 
to  return  goods,  but  that  the  goods  embraced  in  the  bill  to 
Freer  &  Ilges,  referred  to  in  the  account  sued  on,  are  all  that 
were  ever  received  by  defendants;  that  he  paid  this  draft  to 
Mr.  Allen  himself;  that  the  balance  of  his  indebtedness  was 
paid  by  Mr.  Guchet;  that  there  is  now  nothing  due  to  the 
plaintiffs.     Other  testimony  was  introduced  unnecessary  to  be 
set  forth. 

The  jury  found  for  the  plaintiffs.  The  defendants  movcu 
for  a  new  trial  because  the  verdict  was  contrary  to  the  evi- 
dence. The  motion  was  overruled  and  the  defendants  ex- 
cepted. 

Feabody  &  Brannon,  for  plaintiffs  in  error. 
Ingram  &  Crawford,  for  defendants. 

Trippe,  Judge. 

The  draft,  which  was  the  matter  of  contest,  was  drawn 
by  the  husband  and  wife  since  the  Act  of  December,  1866. 
It  did  not  appear  that  the  wife  executed  the  paper  as  security 
for  her  husband,  or  that  it  was  drawn  to  pay  liis  debte.  1" 
fact  it  appeared  that  she  was  the  beneficiary  of  some  of  the 
transactions  of  which  this  draft  formed  a  part.  Tlie  w*^ 
should  l>e  protected  against  any  control  or  power  that  the 
husband  may  wrongfully  exercise  over  her  that  involves  her 
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separate  estate,  especially  if  known  to  the  creditor.  But 
nothing  of  this  sort  is  charged  in  this  case. 

The  evidence  was  conflicting  on  the  question  of  payment. 
There  was  testimony  to  support  the  verdict  had  it  been  either 
for  plaintiffs  or  defendants.  The  jury  has  passed  upon  it,  and 
the  Judge  trying  the  case  refused  to  interfere,  and  though  the 
testimony  of  the  defendant  himself  is  somewhat  more  positive 
in  its  terms  than  that  of  plaintiff,  yet,  upon  the  whole,  we  do 
not  feel  constrained  to  set  the  verdict  aside. 

Judgment  affirmed. 


Pleasant  H.  Whitaker,  plaintiff  in  error,  vs.  William 

J.  David,  defendant  in  error. 

Tbe  Act  of  1871,  Code  of  1873,  section  8741,  authorizing  the  plaintiff 
in  execution,  where  a  ^'claimant**  has  withdrawn  his  claim,  to  go  to 
the  jury  and  recover  damages,  '*  in  case  it  is  made  to  appear  that  the 
claim  was  interposed  for  delay  only,"  is  not  retroactive,  so  as  to  apply 
to  claim  cases  then  pending,  it  not  appearing  that  any  previous  claim 
of  the  same  property  had  been  put  in  and  withdrawn  by  the  claimant. 

^    Claim.    Damages.    Before  Judge  James  Johnson.    Har- 
ris Superior  Court.     April  Term,  1873. 

An  execution  in  favor  of  Grief  W.  Epps  against  John  M. 
Granberry,  principal,  and  Tomlinson  F.  Brewster,  security, 
which  had  been  transferred  to  William  J.  David,  was  levied 
on  May  1st,  1867,  on  five  hundred  and  twenty  acres  of  land, 
situate  in  the  county  of  Harris.  This  property  was  claimed 
by  Pleasant  H.  Whitaker  on  June  4th,  1867.  The  issue 
thus  formed  came  on  for  trial  at  the  April  term,  1873,  when, 
after  the  evidence  had  been  introduced  and  the  jury  charged, 
the  claimant  withdrew  his  claim.  The  plaintiff  in  execution 
insisted  on  proceeding  for  damages.  The  claimant  objected. 
The  objection  was  overruled  and  the  claimant  excepted. 
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The  Court  then  charged  the  jury,  ''that  they  should  deter- 
mine from  the  evidence  whether  the  claim  had  been  inter- 
posed frivolously  and  for  delay  only,  and  that  in  coDoection 
with  the  testimony  they  might  take  into  consideration  in  de- 
termining the  question  of  fact  that  the  claimant  bad  with- 
drawn his  claim/'    To  which  charge  the  claimant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  in  executioa 
for  $222  63  damages. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exceptions. 

James  M.  Mobley;  Blandfobd  &  Crawford,  for 
plaintiff  in  error. 

Ingram  &  Crawford,  for  defendant. 

McCay,  Judge. 

The  Act  of  1871,  giving  to  the  plaintiff  in  execution  the 
right,  when  a  claim  is  withdrawn,  to  go  to  a  jury  on  an  issue 
that  the  claim  was  interposed  for  delay,  and  seek  the  damages 
provided  in  such  cases  by  the  claim  laws,  is  not,  in  its  terms, 
retroactive,  so  as  to  apply  to  claims  then  pending.  True,  the 
language  is  broad  enough  to  cover  such  cases;  but  the  rule  is 
well  settled  that  we  are  not  to  give  a  retroactive  operation  to  an 
act,  unless  that  is  the  plain  intent.  This  is  especially  the  case 
when  to  give  it  that  construction  would  be  to  make  it  divest 
a  vested  right,  or  to  operate  so  as  to  impose  a  penalfy  for  an 
act  already  done.  We  think  this  act  would  so  operate,  if  it 
is  to  be  taken  as  applying  to  claims  then  pending. 

The  damages  authorized  to  be  given  in  a  claim  case  are 
penaliiea.  They  do  not  turn  on  the  actual  damage  received 
by  the  plaintiff.  They  miMt  be  ten  per  cent.,  and,  may  hh, 
such  other  higher  per  cent,  as  to  the  jury  may  seem  reasona- 
ble and  just.  It  may  be  that  the  plaintiff  is  not,  in  &cty 
damaged.  The  property  may  still  pay  his  debt^  with  the  in* 
terest,  during  the  pendency  of  the  claim.  The  real  damage 
in  such  a  case  is  to  the  defendant  in  execution.    But  the  law 
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declares  that  if  a  claim  is  interposed  for  delay  only,  it  shall  be 
the  duty  of  the  jury  to  punish  the  claimant,  at  any  rate,  by  ten 
per  cent.,  and  by  more,  at  its  discretion.  And  this  is  plainly 
entirely  independent  of  whether  the  delay  has  been,  in  fact,  a 
greater  damage  than  is  compensated  by  the  interest. 

If  the  Act  of  1871  is  only  to  be  understood  as  authorizing 
the  plaintiff  to  go  to  the  jury  and  recover  his  actual  damage, 
the  objection  would  not  apply,  since  that  would  only  be  giv- 
ing him  a  new  remedy  for  a  right  he  already  had.  But  the 
Act  of  1871  evidently  intends  the  damages,  penalties,  allowed 
against  a  claimant  who  has  put  in  a  claim  "for  delay  only/' 
which  damages  turn,  as  we  have  said,  not  upon  the  actual 
hurt  the  plaintiff  has  suffered,  but  on  the  good  faith  of  the 
claimant 

When  this  claim  was  put  in,  the  plaintiff  was  not  liable  to 
this  penalty.  He  was  only  liable  to  a  suit  for  the  actual  dam- 
age,  and  this  is  sometimes  great.  I  have  known  a  wagon  and 
team  worn  out  during  the  pendency  of  a  claim,  and  the  de- 
fendant insolvent.  The  effect  of  the  Act  of  1871  is  to  impose 
a  penalty,  not  simply  a  new  remedy  for  actual  damage,  and  it 
cannot  have  a  retrospective  operation.  To  so  construe  it, 
would  make  it  a  technical  ex  post  facto  law,  prohibited  both 
by  the  State  Constitution  and  the  Constitution  of  the  United 
States. 

Judgment  reversed. 


Seaborn  Wadford,  plaintiff  in  error,  vs.  Robert  Rhodes, 

defendant  in  error. 

The  evidence  being  conflicting,  and  inasmach  as  the  Court  refused  to 
allow  the  defendant  to  be  recalled  to  prove  a  fact  inadvertently  omitted, 
the  discretion  of  the  Court  below  in  granting  a  new  trial  will  not  be 
controlled. 

New  trial.    Practice.    Before  Judge  Gould.    City  Court 
of  Augusta.    February  Term,  1873. 
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Wadford  brought  complaint  against  Bhodes  for  $720  00, 
the  balance  due  upon  an  account  for  cantaloupes  sold,  after 
allowing  credit  of  §100  00.  The  defendant  pleaded  the  gen- 
eral issue.  The  real  defense  relied  upon  was  that  the  defend- 
ant purchased  the  cantaloupes  for  a  man  by  the  name  of 
Biyant,  disclosing  the  name  of  his  principal  at  the  time  of 
the  contract.  Upon  tliis  point  the  testimony  was  exceediDglj 
conflicting. 

It  appeared  that  on  the  day  of  the  last  shipment  of  canta- 
loupes, $100  00  was  paid  to  plaintiff  on  the  account,  bat 
whether  by  defendant  or  Bryant  the  evidence  is  again  ood- 
flicting.  The  plaintiff  testifies  that  the  payment  was  made 
by  defendant,  but  Bryant  states  that  the  money,  though  taken 
from  defendant's  drawer  in  his  office,  belonged  to  him,  Birant 

Pending  the  concluding  argument  of  plaintiff's  attoruev, 
a  controversy  having  arisen  as  to  the  proof  upon  the  point  as 
to  in  whose  money  the  above  payment  was  made,  counsel  pro- 
posed to  recall  defendant  to  show  by  him  that  it  was  Bryant's 
money,  stating  that  he  had  been  of  the  opinion  that  sodi 
proof  had  been  made,  and  that  his  failure  to  interrogate  the 
defendant  upon  this  point  was  an  inadvertent  omission.  This 
the  Court  refused  to  permit,  and  defendant  excepted* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $545  68. 
The  defendant  moved  for  a  new  trial  on  the  ground  of  the 
above  exception,  and  because  the  verdict  was  contrary  to  the 
law  and  the  evidence.  The  motion  was  sustained,  and  a  new 
trial  ordered;  whereupon  the  plaintiff  excepted. 

John  T.  Shewmake,  for  plaintiff  in  error. 
Hook  &  Gabdner,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  value  of  a  lot  of  cantaloupe  melons.  On 
the  trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintifll 
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A  motion  was  made  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  charge  of  the  Court,  contrary  to 
the  weight  of  the  evidence,  and  because  the  Court  refused  to 
allow  the  defendant  to  be  recalled  during  the  argument  of  the 
case  to  prove  whose  money  the  $100  00  was  in  the  drawer, 
given  in  part  payment  for  the  melons,  the  defendant's  counsel 
stating  that  he  thought  he  had  proved  that  fact,  but  as  it 
seemed  he  had  not,  the  omission  was  inadvertent,  and  he  de- 
sired then  to  be  permitted  to  make  the  proof.  The  Court 
granted  the  new  trial;  whereupon  the  plaintiff  excepted. 

The  main  question  in  the  case,  was  whether  the  plaintiff 
sold  the  melons  to  the  defendant  on  his  own  account  or  as  the 
agent  of  another  party,  and  whether  the  name  of  the  other 
party  was  disclosed  to  the  plaintiff  by  the  defendant  at  the 
time  of  the  sale.  On  this  point  the  evidence  was  conflicting. 
In  view  of  the  evidence  disclosed  in  the  record,  and  inasmuch 
as  the  Court  refused  to  allow  the  defendant  to  be  recalled  to 
prove  the  fact  inadvertently  omitted,  as  before  stated,  we  will 
not  control  the  discretion  of  the  Court  below  in  granting  the 
new  trial  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


The  Underwriters'  Agency,  plaintiff  in  error,  vs.  Ed- 
ward Seabrook,  administrator,  defendant  in  error. 

Where  a  bill  was  filed  against  an  insurance  company  to  make  tbem  liable 
for  certain  cotton  lost  by  the  sinking  of  a  steamboati  on  the  ground 
that  their  agent  had  fraudulently  misled  the  owners,  so  as  to  induce 
them  to  believe  that  the  cotton  was  insured  by  the  company ;  and  the 
evidence  showed  that  the  agent,  for  whose  act  the  company  was  sought 
to  be  charged,  was  the  agent  of  several  other  insurance  companies  en- 
gaged in  the  same  business  at  the  same  place,  and  there  was  nothing 
in  the  proof  to  show  for  which  of  the  companies  the  agent  was  acting 
at  the  time  he  did  the  acts  from  which  the  fraud  was  sought  to  be  in- 
ferred : 

Meld,  That  a  verdict  against  the  company  was  illegal,  and  without  evi- 
dence to  support  it,  and  it  was  error  in  the  Court  to  refuse  a  new  trial. 
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Insurance.  Principal  and  agent.  Before  Judge  James 
Johnson.    Muscogee  Superior  Court.    October  Term,  1872. 

In  February,  1866,  Lloyd  G.  Bowers,  in  behalf  of  Edward 
Seabrook,  administrator  upon  the  estate  of  Greoige  O.  Dawson, 
deceased,  applied  to  DeWitt  F.  Wilcox,  in  Columbus,  Geor- 
gia, the  agent  of  the  Underwriters'  Agency,  for  insurance  on 
one  hundred  and  ten  bales  of  cotton,  which  risk,  in  behalf  of 
the  Underwriters'  Agency,  Wilcox  refused  to  take. 

Bowers  then  wrote  a  letter  to  Y.  G.  Bust,  as  follows : 

"Columbus,  February  6, 1866. 
"  Y.  G.  Rust,  Esq.— Dear  Sir:  Will  you  please  find  Mr. 
Oliver  Cromwell  and  get  particulars  of  him  how  he  ships  two 
lots  of  cotton  to  Apalachicola,  (one  of  fifty  bales,  the  other  of 
sixty  bales,)  and  insure  them  to  Apalachicola.  Send  bills  to 
me  and  I  will  remit  by  express.  Mr.  W.  Cromwell  expected 
me  to  insure,  but  found  out,  after  his  son  had  left,  I  could 
not.    Your  prompt  attention  will  oblige 

"  Yours,  L.  G.  Bowebs. 

"How  is  your  cotton  market?  Market  dull  here.  Mid- 
dlings, thirty-eight  cents.     Is  there  much  in  your  section?" 

To  which  Rust  responded  as  follows : 

"Albany,  February  9, 1866. 
"L.  G.  Bowers,  Esq.,  Columbus — Dear  Sir:  Your  fiivor 
of  the  6th  instant  is  received.  Mr.  Cromwell  is  now  shipping 
sixty  bales  of  cotton  by  steamer  '  White  Rose,'  now  loading 
at  this  place.  The  other  fifty  bales  he  will  not  be  able  to  get 
off  in  time  for  the  boat,  but  will  ship  next  week.  The  treas- 
ury agents  have  seized  one  bale  of  his  cotton,  the  producer 
being  a  subscriber  to  the  cotton  loan.  Middling  cotton  worth, 
to-day,  thirty-five  cents.  Yours  truly, 

«  Y.  G.  Rust." 

The  steamer  White  Rose  sunk  on  the  19th  Februarv.  Oli- 
ver  Cromwell,  on  the  21st  February,  called  on  Y.  G.  Rust 
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"  to  make  arrangements  about  collecting  the  insurance  or  to 
take  initiatory  steps  thereto."  Rust  remarked,  "why  your 
cotton  is  not  insured/'  etc.  Bowers  and  Rust  were  insurance 
agents,  Bowers  in  Columbus  and  Rust  in  Albany,  of  the 
-^tna  and  Home.  Wilcox  in  Columbus,  and  Rust  in  Albany, 
represented  the  Underwriters'  Agency.  After  this  Seabrook, 
administrator  as  aforesaid,  through  his  agents,  took  charge  of 
the  cotton,  shipped  it  to  Apalachicola,  sold  part  as  damaged, 
shipped  |>art  to  Liverpool,  received  proceeds  of  sale  on  5th 
April,  1866,  and  on  the  13th  April,  186§,  filed  a  bill  vei'svs 
Y.  G.  Rust  and  the  Underwriters'  Agency,  charging  the  lat- 
ter with  constructive  fraud  in  inducing  him,  Seabrook,  to  be- 
lieve his  cotton  was  insured  in  that  company,  in  consequence 
of  which  he  fiiiled  to  take  out  other  insurance.  The  charges 
in  his  bill  are : 

1st.  That  he  applied  through  his  agent,  Warham  Crom- 
well of  Columbus,  to  Lloyd  G.  Bowers  of  the  same  city,  to 
insure  said  (one  hundred  and  ten  bales)  cotton  ;  that  Bowers 
replied  he  could  not  take  the  risk  himself  as  the  cotton  was 
not  in  his  district,  but  that  he  would  get  it  taken  by  Yewell 
G.  Rust,  of  Albany,  the  agent  of  the  Underwriters^  Agency; 
that  Bowers  wrote  the  letter  before  set  out  to  Rust  and  re- 
ceived the  reply  hereinbefore  set  forth,  which  Bowers  con- 
sidered as  an  insurance  of  the  cotton,  and  so  informed  com- 
plainant, who  rested  satisfied  that  his  cotton  was  insured. 

2d.  That  he,  Rust,  afterwards  acted  on  this  letter  in  respect 
to  the  lot  of  fifty  bales,  which  he  not  only  did  insure  as  agent 
of  Underwriters'  Agency,  but  made  out  all  of  his  charges, 
including  the  prettiium  of  insurance  against  Bowers, 

3d.  That  complainant,  for  these  reasons,  reposed  full  confi- 
dence in  Rust,  as  agent  of  the  Underwriters'  Agency,  that  he 
would  insure  said  cotton,  and  that  his  omission  or  neglect  to 
do  so  was  contrary  to  the  legal  and  equitable  duty  of  said  ' 
company,  and  caused  to  complainant  the  loss  of  his  cotton. 

In  addition  to  the  letters  at  the  trial,  complainant  intro- 
duced L.  G.  Bowers,  who  testified,  that  he  did  not  write  the 
letter  to  Rust  as  agent  of  the  Underwriters'  Agency;  that  he 


668  SUPREME  COURT  OF  GEORGIA. 

The  Underwriters'  Agency  v$,  Seabrook. 

did  not  have  said  office,  or  any  other,  in  his  mind ;  that  he 
merely  wrote  to  Rust  because  he  knew  that  he  was  the  agent  of 
several  companies;  supposed  that  Oliver  Cromwell  would  at- 
tend to  getting  certificates  of  insurance;  that  he  should  have 
called  on  Rust  for  that  purpose. 

Warham  Cromwell,  agent  of  complainant,  testified :  Bowers 
said  he  could  not  insure  the  cotton  in  Albany,  as  Rust  rep- 
resented at  that  point  the  companies  represented  in  Columbus 
by  him,  Bowers;  that  he  would  see  Wilcox,  the  agent  of  the 
Underwritei's',  and  endeavor  to  get  insurance;  if  he  failed, 
that  he  would  write  to  Rust  and  instruct  him  to  insure;  that 
he  did  apply  to  Wilcox,  agent  of  Underwriters,  who  declined 
the  risk,  and  he  had  w^rittcn  to  Rust,  by  mail  and  express,  in- 
structing him  to  insure  the  cotton;  witness  saw  the  letter  >vrit- 
ten  by  Rust  to  Bowers,  and  was  fully  and  entirely  satisfied 
the  cotton  was  insured  and  so  informed  complainant. 

Oliver  Cromwell  testified,  that  all  that  occurred  between 
him  and  Rust  in  regard  to  the  sixty  bales  was  that  Rust 
showed  him  Bowers'  letter,  and  he  told  Rust  how  he  was 
shipping;  did  not  request  insurance  in  any  particular  com- 
pany. 

Y.  G.  Rust  testified,  that  he  did  not  represent  any  insurance 
company  when  he  had  read  the  letter  to  Cromwell,  or  when 
he  wrote  the  reply;  that  he  was  agent,  at  the  time,  for  the 
^tna,  the  Home  and  the  Underwriters'  Agency,  and  as  Crom- 
well neither  advised  him  of  the  marks,  values  or  ooraplete- 
ment  of  the  shipment,  he  did  not  even  know  what  cottons 
were  shipped  on  the  "White  Rose,"  or  that  he  was  looked  to 
for  insurance  until  after  the  wreck. 

Both  Rust  and  Cromwell  testified  that  the  fifty  bales  were 
insured  on  a  special  and  separate  application  by  Oliver  Crom- 
well for  insurance  in  the  Underwriters'  Agency;  tliat  the  pre- 
mium, $217  00,  was  paid  in  cash  at  the  time,  and  certificates 
of  insurance  delivered. 

The  Underwriters'  Agency  introduced  no  evidence. 

Before  charging  the  jury,  the  Court  inquired  of  complain- 
ant's counsel  if  he  sought  to  have  a  decree  against  defendant. 
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Rust.  lie  replied  that  he  did  not.  This  occurred  in  presence 
of  the  jury.     The  Court  then  charged: 

1st.  Tliat  in  this  proceeiling  no  decree  could  be  rendered 
against  Rust. 

2d.  That  if  the  defendant,  by  its  agent,  induced  the  plain- 
tiff or  liis  agent  to  believe  that  his  cotton  had  been  insured, 
when,  in  fact,  it  had  not,  and  if  so  l>elieving,  the  plaintiff  had 
not  insuretl,  and  the  cotton  vvjis  lost,  as  alleged  by  plaintiff, 
said  defendant  became  liable  to  plaintiff,  and  the  measure  of 
the  liability  was  the  value  of  the  cotton  believed  to  be  insured 
at  the  time  the  same  was  lost,  with  interest  thereon  to  the  time 
of  the  trial. 

To  which  charge  defendant  excepted. 

The  Court,  at  the  request  of  defendant,  charged  the  jury: 

"If  Rust  was  agent  of  other  companies  as  well  as  defend- 
ant's, and  the  proof  does  not  show  that  Rust  was  dealing  with 
complainant  as  agent  of  defendant,  complainant  cannot  select 
out  of  the  several  companies  represented  by  Rust  the  Under- 
writers' Agency,  and  so  fix  the  liability  on  it,  rather  than  some 
other  company  which  Rust  represented." 

Upon  these  charges  and  evidence  a  verdict  was  rendered 
against  the  Underwriters'  Agency  for  $13,015  00. 

Defendant  moved  for  a  new  trial,  because  the  Court  erred 
in  its  charge,  because  the  venlict  was  contrary  to  the  law,  as 
given  in  charge,  and  without  evidence  to  su[)port  it.  A  new 
trial  was  refused,  and  defendant  excepted. 

R.  J.  Moses,  for  plaintiff  in  error. 
Henry  L.  Benxing,  for  defendant. 

McCay,  Judge. 

It  must  be  remembered  that  the  complainant's  case  in  this 
bill  cannot  stand  upon  any  contract  to  insure.  Contracts  of 
insurance  must  be  in  writing:  Code  of  1873,  section  2794.  To 
justify  a  verdict  for  the  complainant,  it  must  appear  that  by 
the  conduct  of  the  company's  agent  it  has  been  put  in  such  a 
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situation  as  that  it  is  liable  for  damages  for  his  act,  or  for  his 
failure  to  act.  It  is  not  sufficient  that  the  agent,  as  an  indi- 
vidua],  has  done  something  for  which  he  would  be  liable;  the 
act  proven  must  be  some  act  of  the  agent  representing  the 
company.  If,  for  instonoe,  the  evidence  shows  that  Bowers 
wrote  to  Rust,  as  a  friendy  asking  him  to  see  Cromwell,  gel 
the  marks  and  the  mode  of  shipment  of  the  cotton,  cause  it 
to  be  insured  and  draw  on  him  for  the  premium,  and  if  Bast 
undertook  to  do  so  and  failed,  and  so  misled  the  complainant 
as  to  prevent  him  insuring,  in  fact,  then,  however,  Rust  might 
be  chargeable,  the  company  would  not  be.  The  basis  of  the 
right  to  recover  is,  that  the  acts  which  misled,  if  there  were 
such  acts,  must  be  Rust's  acts  as  the  agent  of  the  Undencrir 
tet^a*  Company,  As  the  case  went  to  the  jury — ^there  being  a 
disclaimer  of  any  verdict  against  Rust — ^to  justify  the  verdict 
it  must  have  been  shown  that  Rust  did  certain  acts  as  the 
agent  of  the  defendant;  that  those  acts  were  of  a  nature  cal- 
culated to  lead  them  to  believe  the  sixty  bales  of  cotton  were 
insured  by  Rust,  as  the  agent  of  the  defendantj  and  that  they 
did  so  believe,  and  failed  to  insure  in  fact. 

We  do  not  think  there  is  any  evidence  in  the  record  to  jus- 
tify the  verdict,  to  make  out  these  necessary  ingredients  of  a 
case  for  the  plaintiff.  It  appears  that  Rust  was  the  agent^ 
taking  river  insurance  for  three  companies,  and  that  he  was 
also  a  warehouseman,  having  cotton  in  store  for  tins  very 
plaintiff.  Two  of  these  companies  were  represented  at  Al- 
bany by  Rust,  and  at  Columbus  by  Bowers.  The  Under- 
writers' was  represented  at  Columbus  not  by  Bowers  but  by 
Wilcox.  The  plaintiff  applies  to  Bowers  (not  the  agent  of 
defendant.)  Bowers  declined,  because,  to  take  the  insurance 
would  be  to  interfere  with  the  Albany  agency  of  those  com- 
panies which  he  represented  at  Columbus,  and  Rust,  at  Alba- 
ny. As  the  plaintiff  was  an  old  customer  and  friend,  he,  how- 
ever, made  himself  busy  to  get  the  cotton  insured*  He  ap* 
plied  to  Wilcox,  the  defendant's  agent  at  Columbus.  Wiloox 
declined.  He  had  told  the  plaintiff  that  if  he  fi&iled  with 
Wilcox  he  would  instruct  Rust  to  insure;  and  he  wrote  to 
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Rust  the  letter  of  the  6th  of  February.  Naturally  one  would 
suppose,  as  this  was  a  letter  from  one  agent  of  these  compa- 
nies to  another  agent  of  the  same  companies,  that  if  Bowers 
was  writing  to  Rust  as  an  insurance  agent  at  all  it  was  as 
agent  of  his  own  companies.  But  he  does  not,  in  terms,  ad- 
dress Rust  as  an  insurance  agent  at  all,  nor  does  he  write  as 
an  agent.  His  letter  is  to  Rust  as  an  individual,  and  he  signs 
it  as  an  individual,  and  he  testifies  that  he  did  not  have  any 
particular  company  in  his  mind  when  he  wrote ;  and,  doubt- 
less, that  was  the  fact.  He  intended  to  ask  Rust  to  insure  in 
any  company  he  might  see  fit,  and  Rust  would  have  fully 
complied  with  his  request  as  well  as  with  the  intimation  con- 
tained in  his  reply  to  that  request,  if  he  had  insured  in  any 
of  the  companies  he  represented,  or  in  any  other  good  com- 
pany represented  by  some  other  person  at  Albany.  Nor  is 
there  in  Rust's  reply  anything  to  show  that  he  was  acting  as 
agent  of  the  defendant.  He  writes  as  an  individual.  He 
signs  his  name  Y.  G.  Rust,  with  no  affix  of  agent  for  any- 
boiy.  It  is  giving,  too,  a  very  large  effect  to  Rust's  letter  to 
infer  from  it  that  he  promises  to  insure  at  all.  He  acknowl- 
edges the  receipt  of  Bowers'  letter,  and  says  that  Mr.  Crom- 
well is  shipping  sixty  bales  by  the  steamboat,  and  will  ship 
the  balance  in  a  short  time,  but  he  does  not  say  he  will  insure 
as  Bowers  had  requested.  It  is  very  probable  that  Bowers 
did  think  from  this  that  Rust  would  do  as  he  requested  him. 
But  this  thought  is  not  founded  on  any  promise  in  the  letter, 
bat  is  only  an  inference  founded  in  the  relations  between  him 
and  Rust  as  friends,  knowing  each  other  and  having  confi- 
dence in  each  other.  Certainly  there  is  nothing  in  the  letter 
of  Rust  to  justify  an  inference  that  Rust  would  insure  as 
agent  of  the  Undermriters^  Agency,  So  much  for  the  letters 
of  Bowers  and  of  Rust.  Rust  showed  Cromwell  Bowers' 
letter,  and  Cromwell  gave  to  Rust  the  marks  of  the  cotton, 
sixty  bales,  and  informed  him  that  they  were  on  board  the 
ateamboat. 

We  think  it  very  probable  that  Cromwell  supposed  Rust 

i^ould  insure  them  from  this  act,  though  it  would  be  going 
Vol.  xlix.  86. 
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very  far  to  hold  Rust  bound,  even  as  an  individaal,  for  dam- 
ages for  not  insuring.  He  was  under  no  obligation  to  do  it 
His  undertaking,  if  he  did  undertake,  was  gratuitous,  and  if 
he  is  liable  at  all,  it  is  only  because  Cromwell,  trusting  to  thi^ 
took  no  further  steps.  Can  any  one  think,  if  Cromwell  had 
been  instructed  by  his  fiither  to  insure,  (he  says  he  was  not,) 
that  he  would  have  been  satisfied  as  the  matter  stood. 

But  there  was  nothing  said  by  Rust  to  Cromwell,  nor  by 
Cromwell  to  him,  to  indicate  that  Rust,  in  showing  Bowers' 
letter  and  in  getting  the  marks  of  the  cotton,  was  acting  as 
the  agent  of  the  Underwriters'  Agency.  Cromwell  says  dis- 
tinctly that  nothing  of  the  kind  occurred.  It  is  true  that  in 
one  of  his  answers  he  does  say  that  no  other  company  was 
mentioned  but  the  Underwriters'  Agency.  But  it  is  plain 
that,  in  this,  he  is  referring  to  the  fifty  bales  insured  in  that 
company,  in  March,  since  he  says  several  times  that  at  the  in- 
terview in  February,  when  Rust  showed  him  Bowers'  letter, 
and  he  gave  the  marks  of  the  cotton,  nothing  was  said  as  to 
what  company  it  was  to  be  insured  in.  Is  not  the  presump- 
tion  just  as  strong  that  it  was  to  be  insured  in  the  Home  or 
^tna  as  in  the  Underwriters'?  Nay,  is  not  the  inference  just 
as  strong  that,  in  getting  these  marks.  Rust  was  not  acting  as 
the  agent  of  any  of  the  insurance  companies,  but  as  a  ware- 
houseman, and  as  the  agent  of  the  plaintiff*? 

We  do  not  think  the  fact  that  the  fifty  bales  was,  after  the 
first  lot  was  lost,  (aft;er  Rust  had  refused  to  recognize  it  as  in* 
sured,  and  repudiated  the  inference  they  sought  to  draw  from 
his  letter  of  the  6th  of  February,  and  his  conversation  on 
that  day  with  Cromwell,  taking  the  marks,  etc.,)  has  any  thing 
to  do  with  this  suit.     It  seems  to  us  absurd  to  say  that  be- 
cause Rust,  in  March,  on  the  special  application  of  Cromwell, 
to  insure  the  fift;y  bales  in  the  Underwriters',  did  so  in-  sure 
it,  receiving  from  him  the  premium  in  cash,  is  to  be  held  as 
acting  as  the  Underwriters'  Agency,  in  his  letter  of  the  6th  of 
February,  and  in  his  acts  of  that  date,  as  testified  to  by  Crom- 
well.    Had  he,  on  the  application  of  Cromwell,  insured  this 
fifty  bales  in  the  Home  or  J£tna,  would  that  have  shown  he 
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was,  on  the  6th  of  February,  acting  for  the  Home  or  JEtna? 
The  only  use  that  can  be  made  of  this  insurance  in  March  is, 
to  show  that  Rust,  in  agreeing  to  look  to  Bowers  for  his 
storage,  did  so  in  view  of  Bowers'  first  letter.  But  this  does 
not  throw  any  light  on  the  question  as  to  whether  Rust  was 
acting  for  the  Underwriters'  when  he  spoke  to  Cromwell  on 
the  6th  of  February,  and  when  he  wrote  the  letter  of  that 
date  to  Bowers.  If  it  indicates  anything  it  is  that  Rust  was 
acting  as  a  warehouseman,  because,  in  insuring  the  fifty  bales, 
he  gets  and  credits  the  cash  for  the  insurance,  and  charges 
Bowers  with  the  storage. 

It  is  undoubtedly  true  that  Mr.  Rust's  conduct  and  his  tes- 
timony does  not,  in  view  of  what  the  other  witnesses  say,  ap- 
pear to  be  quite  free  from  blame.  We  are  not  prepared  to 
say  that  the  evidence,  taken  altogether,  does  not  show  that 
when  he  spoke  to  Cromwell,  and  when  he  wrote  the  letter  of 
the  6th,  he  did  intend  to  insure  both  lots  of  cotton;  but  we 
are  very  clear  that  the  evidence  does  not  show  that,  as  agent 
of  the  defendant,  he  undertook  to  do  so.  Had  he  insured 
both  lota  in  the  Home  or  iEtna,  or  had  he  gone  to  some  other 
insurance  agent  and  insured  them  in  some  company  he  did 
not  have  anything  to  do  with,  he  would  have  done  everything 
Bowers  requested  him  to  do,  everything  Cromwell  thought  he 
was  about  to  do,  and  everything  Bowers  supposed,  from  his 
letter  of  the  6  th,  he  had  done.  Under  such  a  state  of  facts, 
it  seems  to  us  that  it  is  entirely  gratuitous  to  charge  the  Un- 
derwriters' with  the  damages  flowing  from  Rust's  failure  to 
comply  with  Bowers'  request. 

Had  Bowers  written  to  Rust  as  agent  of  the  Underwriters', 

and  Rust  showed  Cromwell  such  a  letter — had  Rust  replied 

sua  such  agent — had  Rust  been  the  representative  of  no  other 

oorapany  doing  that  kind  of  business — the  verdict  might  have 

l>een  sustainable,  though,  even  then,  it  would  have  been  an 

o-xtrerae  case. 

If,  when  the  law  requires  a  contract  to  be  in  writing — men 
ti-nst  to  mere  words — it  ought  to  be  a  strong  case  to  make  a 
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principal  liable  for  the  act  of  his  agent  in  promising,  by  parol, 
to  do  that  which,  when  done,  must  be  done  by  writing. 
Judgment  reversed. 


Henderson  Taylor,  plaintiff  in  error,  r«.  James  R.  Mar- 
tin, defendant  in  error. 

There  was  no  abuse  of  the  discretion  of  the  Court  in  refusing  to  grant  a 
new  trial  in  this  case. 

New  trial.    Evidence.    Before  Judge  Robinson.    Morgan 
Superior  Court.    November  Term,  1872. 

Martin  brought  case  against  Taylor  for  malicious  prose- 
cution, claiming  $2,000  00  damages.    The  defendant  pleaded 
not  guilty.     Plaintiff  introduced  an  indictment  charging  him 
with  having  enticed  away  laborers  in  the  employment  of  de- 
fendant, upon  which  appeared  his  name  as  prosecutor.    J.  T. 
Patterson,  one  of  the  grand  jury  who  found  the  true  bill, 
testified  that  the  defendant  was  examined  before  said  juiy  as 
the  prosecutor..    It  was  shown  by  the  subpoena  docket  that 
the  defendant  had  caused  subpoenas  to  be  issued  for  the  prcs- 
ecution.     It  was  admitted  that  he  employed  counsel  to  repre- 
sent the  State,  and  that  the  plaintiff  was  tried  on  said  indict- 
ment and  acquitted.     The  Solicitor  General,  Mr.  Jordan, 
testified  that  the  defendant  was  present,  counseling  and  ad- 
vising at  the  trial.     The  plaintiff  testified  that  he  did  not 
entice  away  the  servants  named  in  the  indictment  (Jerry 
Allen  and  Nat  Allen)  from  the  employment  of  the  defendant. 
That  defendant  told  him,  in  the  latter  part  of  December, 
1870,  afler  inquiring  what  rates  Poulaine  was  paying  for 
hands,  that  he  would  pay  no  such  rates ;  that  he  would  suffer 
his  land  to  grow  up  in  briars  first     That  plaintiff  was  em- 
ployed as  agent  by  Poulaine  for  1871,  to  attend  to  his  planta- 
tion, and  was  not  employing  hands  for  his  own  use.     That 
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he  was  authorized  to  and  did  look  up  hands  for  his  employer. 
That  he  did  not  tell  James  Almond,  in  January  or  February, 
1871,  at  plaintifF's  house,  on  Poulaine's  plantation,  that  the 
negroes  named  in  the  indictment  had  told  him  before  he  em- 
ployed them  that  they  were  under  a  verbal  contract  to  live 
with  the  defendant  for  the  year  1871,  and  that  they  did  not 
wish  defendant  to  know  that  they  were  going  to  leave,  for  if 
he  did  he  would  not  settle  with  them.  Did  not  tell  Almond 
that  he,  plaintiff,  had  hired  or  contracted  with  the  negro 
bands;  but  did  tell  him,  in  May,  1871,  that  said  negroes 
told  him  that  they  had  had  a  contract  with  the  defendant, 
and  that  he  would  not  settle  if  he  kfiew  they  were  going  to 
leave.  Plaintiff  and  his  family  are  dependent  upon  his. labor 
for  a  support ;  he  has  not  been  discharged  by  Poulaine,  but 
is  still  living  with  him  in  same  capacity  as  in  1871.  His 
counsel  charged  him  $25  00  for  defending  him  upon  the 
criminal  trial. 

Antoine  Poulaine  testified,  that  he  hired  the  negroes  named 
in  the  indictment  about  Christmas,  1870,  or  early  in  January, 
1871.  That  plaintiff,  as  his  agent,  was  looking  up  hands 
for  him  before  and  about  that  time.  That  he  told  the  de- 
fendant, who  came  to  his  house  in  February,  about  the  ne- 
groes, that  he  had  hired  them  by  written  contract,  and  did 
not  want  him  to  come  there  bothering  about  his  hands ;  but 
that  if  he,  defendant,  would  satisfy  him,  witness,  that  he  had 
a  contract  with  the  negroes  before  his,  witness',  was  made,  he 
would  discharge  them.  That  he  told  Peterson  Taylor,  in 
February,  1871,  before  the  indictment  was  found,  that  he 
had  the  negroes,  and  thinks  he  so  testified  on  the  trial  upon 
the  indictment. 

G.  Almond  testified,  that  the  defendant  told  him  in  July, 
1871,  that  the  prosecution  against  plaintiff  grew  out  of  bad 
feeling  between  his  son  P.  Taylor  and  the  plaintiff;  that  it 
ought  not  to  be  in  Court;  that  P.  Taylor,  agent  for  the  defend- 
ant, told  him  that  he  had  made  no  contract  with  the  negroes 
named  in  the  indictment,  and  did  not  want  any  as  he  had 
tbem  where  he  wanted  them. 
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James  Brack  testified,  that  he  was  present  when  the  plain- 
tiiF  Was  tried  on  the  indictment;  that  on  said  trial  Reuben 
Almond,  since  deceased,  testified  that  P.  Taylor  told  him  that 
he  did  not  have^  and  did  not  want  any  contract  with  the  ne- 
groes named;  that  he  had  them  where  be  wanted  them. 

Henderson  Taylor,  the  defendant,  testified  that  the  negroes 
named  in  the  indictment,  had  lived  on  his  place  in  Morgan 
county,  which  his  son  Peterson  Taylor  managed  as  his  agent, 
in  1870;  that  his  son  had  informed  him  that  he  had  con- 
tracted with  said  negroes  to  work  on  the  same  place  for  the 
year  1871 ;  that  some  time  in  January,  1871,  the  n^oes  left 
his  place  and  went  to  JVIr.  Poulaine's,  on  which  the  plaintiff 
lived  ,as  agent;  that  not  long  after  they  left,  James  Almond 
told  defendant  that  the  plaintiff  had  told  him  that  he  had 
hired  said  negroes  when  he  knew  they  were  under  a  verbal 
contract  to  work  for  tlie  defendant  for  the  year  1871,  but  not 
being  in  writing  it  was  worthless;  that  said  n^roes  had  told 
him  these  things,  and  also,  tliat  they  did  not  wish  the  defend- 
ant to  know  that  they  were  about  to  leave,  for  if  he  did  he 
would  not  settle  with  them;  that  he  knew  the  negroes  were 
working  on  Poulaine's  place;  that  he  never  spoke  to  the 
plaintiff  about  hiring  them;  that  he  had  never  told  plaintiff 
that  he  had  hired  no  hands  for  the  year  1871. 

Peterson  Taylor  testified  that  as  agent  for  his  fiitber,  the 
defendant,  he  did  mslke  a  verbal  contract  with  the  negroes 
named  in  the  indictment,  for  the  year  1871,  and  that  he  so 
told  the  defendant  before  said  negroes  left  the  place^  and  be- 
fore the  indictment  was  found ;  that  he  may  have  had  a  con- 
versation with  Mr.  Poulaine  as  testified  to  by  him,  but  is  pos- 
itive that  he  never  reported  that  conversation  to  his  father; 
that  he  did  not  say  to  George  Almond,  Reuben  E.  Almond, 
deceased,  or  to  any  one  else,  that  he  had  not  made  a  contract 
with  the  negroes  mentioned,  for  the  year  1871. 

James  Almond  testified,  that  in  the  latter  part  of  January 
or  first  of  February,  1871,  the  plaintiff  told  him,  at  his  house 
on  Ponlaine's  plantation,  that  he  hired  the  negroes  named  for 
Poulaine;  that  they  told  him  before  he  hired  them  that  they 
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were  under  a  verbal  contract  to  live  with  the  defendant  for 
the  year  1871,  and  that  they  did  not  want  the  defendant  to 
know  that  they  were  going  to  leave,  for  if  he  did,  he  would 
not  settle  with  them ;  that  the  plaintiff  also  said  that  the  con- 
tract was  of  no  account,  as  it  was  not  in  writing;  that  witness 
told  the  defendant  of  this  conversation  before  the  prosecution 
was  commenced;  that  the  conversation  took  place  in  the  pres- 
ence of  the  plaintiff's  wife. 

Louis  Stepney,  colored,  testified,  that  he  lived  on  Mr.  Pou- 
laine's  land  when  the  plaintiff  was  agent  or  overseer  on  the 
place;  that  some  time  in  January,  1871,  the  plaintiff  said  to 
witness  that  he  had  some  hands,  naming  those  mentioned  in 
the  indictment,  whom  he  wished  to  put  in  his  (witness')  squad; 
that  he  stated,  at  the  same  time,  that  the  hands  were  under 
verbal  contract  for  the  year  1871,  but  as  it  was  not  in  writing, 
it  was  no  account;  that  he  heard  of  the  negroes  coming  to  live 
with  and  work  for  Mr.  Poulaine  long  before  he  ever  saw  the 
plaintiff. 

The  jury  found  $100  00  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  upon  the  following  grounds,  to- wit: 

1st.  Because  the  verdict  was  contrary  to  law,  equity  and 
evidence. 

2d.  Because  the  Court  erred  in  admitting,  over  the  objec- 
tion of  defendant's  counsel,  evidence  of  a  conversation  be- 
tween Peterson  Taylor  and  Antoine  Poulaine,  both  of  them 
being  witnesses,  in  the  absence  of  the  defendant. 

The  motion  was  overruled|  and  the  defendant  excepted. 

BiLLUPS  &  Bbobston,  by  W.  A.  Lofton,  for  plaintiff  in 
error. 

McHenry  &  McHenry,  by  brief,  for  defendant. 

Trippe,  Judge. 

This  was  a  case  which,  under  the  evidence,  was  one  exclu- 
sively for  the  jury.  No  exception  was  taken  to  the  action  of 
the  Judge,  the  one  alleged  in  the  bill  of  exceptions  being 
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withdrawn.  Whether  the  statement  of  the  witness,  Poalaine, 
that  "he  told  Peterson  Taylor,  in  February,  1871,  before  the 
indictment,  that  he  (witness)  hired  the  negroes,'^  was  or  was 
not  admissible,  its  admission  could  not  have  damaged  the  de- 
fendant below.  The  witness  had  already  testified  that  he  told 
the  same  thing  to  the  defendant  in  the  same  month.  What- 
ever force  was  in  the  fact  that  Mr.  Poulaine  had  hired  the 
negroes,  and  that  defendant  was  informed  of  it  in  February, 
it  was  distinctly  stated  by  him,  as  a  fact,  that  he  bad  hired 
them,  and  had  so  notified  the  defendant.  That  he  also  so  told 
the  son  of  defendant,  was  an  immaterial  question  as  to  the 
issue  upon  trial. 

The  Court  did  not  abuse  its  discretion  in  refusing  to  grant 
the  new  trial. 

Judgment  affirmed. 


Elizabeth  Hatcher,  executrix,  plaintiff  in  error,  v».  A. 
Gammell  &  Company,  defendants  in  error. 

An  entry  by  a  sheriflf  on  an  ezecation  as  follows :  '^  Received  this  JL  fa. 
of  L.  T.  Downing  for  collection,  Augast  16, 1869/'  signed  by  theaber- 
iff,  is  a  sufficient  '^  entry  "  by  an  officer  authorized  to  ezecate  and  re- 
turn the  ft,  fa,  to  prevent  the  dormancy  of  the  judgment. 

Dormant  judgment.  Execution.  Entry.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  May  Term, 
1873. 

Judgment  was  rendered  in  favor  of  plaintiff  against  de- 
fendants in  the  Inferior  Court  of  Muscogee  county,  at  the 
September  term  thereof,  1862,  to-wit:  on  the  3d  day  of  Sep- 
tember, 1862,  for  $350  00,  principal,  besides  interest  and 
cost.  Execution  was  issued  thereon  on  the  16th  day  of  the 
same  month,  which  went  into  the  hands  of  James  6.  Cook, 
sheriff  of  said  county,  who,  on  the  20th  day  of  November, 
1862,  entered  on  said  Ji,  fa,  his  receipt  to  the  defendant,  A. 
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Gammelly  for  $14  25,  the  cost  thereof.  On  the  28th  day  of 
said  November,  an  entry  was  made  on  said  fi,  fa.  by  the  clerk, 
A.  P.  Jones,  acknowledging  the  receipt,  from  she'rifT  Cook,  of 
J7  45,  his  cost  in  said  case.  Afterwards,  L.  T.  Downing,  at- 
torney for  plaintiff,  delivered  said  fi.  fa.  to  J.  J.  Bradford, 
the  deputy  of  John  R.  Ivey,  who  was  then  the  sheriff  of  said 
county;  and,  thereupon,  said  Bradford  made  the  following 
entry  on  the  same: 

"Received  this  fi.  fa.  of  L.  T.  Downing  for  collection. 

"JOHN  R.  IVEY,  sheriff. 
"  Per  J.  J.  Bradford,  deputy  sheriff. 
"August  16, 1869.'' 

On  November  4th,  1872,  said  Bradford,  who  had  then  be- 
come sheriff  of  said  county,  entered  on  said  fi.  fa.  sundry 
levies  on  the  property  of  the  defendants  therein,  and,  there- 
upon, said  Grammell  interposed  his  affidavit,  allying,  amongst 
other  things,  that  said  fi.  fa.  was  proceeding  illegally  in  this, 
because  the  execution  was  issued  from  Muscogee  Inferior 
Court  on  the  16th  day  of  September,  1862,  the  levy  dated  the 
4th  of  November,  1872,  and  no  return  was  made  on  the  exe- 
cution for  seven  years  prior  to  the  levy.  The  execution  and 
affidavit  were  returned  by  the  sheriff  to  the  Superior  Court 
of  said  county.  Upon  the  hearing  of  the  illegality,  the  exe- 
cution and  the  entries  thereon  were  submitted  in  evidence, 
and  the  Court  held  the  judgment  on  which  said  execution  is- 
sued, dormant. 

To  this  ruling  of  the  Court,  exception  was  taken,  and  error 
assigned  thereon. 

L.  T.  Downing,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendants. 

McCay,  Judge. 

The  Code,  (Irwin's)  section  2863,  makes  a  judgment  dor- 
mant if  no  "entry"  be  made  upon  it  by  an  officer  authorized 
to  execute  and  return  it  for  seven  years.    There  is  an  entry 
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here  by  the  sheriff,  who  is  such  an  officer.  Is  it  such  an  entry 
as  is  contemplated  by  the  statute  ?  We  think  it  is.  What  is 
it?  A  statement,  signed  by  the  sheriff  and  dated^  that  the 
execution  is  placed  in  his  hands  with  orders  to  make  the 
money.  Section  397  of  the  Code  makes  it  the  duty  of  the 
sheriff  to  keep  a  docket  of  executions  placed  in  his  hands,  the 
date  of  their  delivery,  and  his  actings  and  doings  thereon,  and 
have  the  same  ready  for  use  in  any  Court  of  the  county.  An 
entry  of  the  date  of  the  receipt  of  a  fi.  fa.  is,  therefore,  proper 
matter  for  a  return.  It  charges  the  sheriff;  it  is  an  official 
act.  If  transferred  upon  his  book,  it  is  notice  to  all  that  the 
plaintiff  claims  his  execution  to  be  a  subsisting  one:  See  Bat- 
tle V8.  Shivers,  39  Georgia,  415.  It  is  not  necessary  that  the 
entry  shall  be  of  some  action  on  the  fi,  fa.  It  may  be  of 
some  new  action — ^anything  that  is  properly  a  part  of  a  re- 
turn— everything  that  may  charge  or  discharge  him.  Any- 
thing that,  transferred  upon  the  docket,  will  show  the  execu- 
tion to  be  a  living,  acting  thing. 
Judgment  reversed. 


Jacx)b  L.  Cobb,  plaintiff  in  error,  vs.  A.  J.  Pitmak,  de- 
fendant in  error. 

An  affidavit  of  illegality  to  an  execution  from  Whitfield  Superior  Court, 
in  which  the  defendant  alleged  that  he  was  never  served  with  any  pro- 
cess  and  copy  of  the  declaration  in  the  suit  upon  which  said  judgment 
was  rendered ;  that  he  was,  at  the  time  said  action  was  commenced  and 
up  to  the  date  of  the  judgment,  a  resident  of  the  county  of  Randolph 
and  not  of  the  county  of  Whitfield,  was  properly  dismissed  on  demur- 
rer, as  it  failed  to  disclose  that  he  had  not  acknowledged  service  of 
the  declaration  and  process,  and  that  he  had  not  appeared  and  pleaded 
to  the  merits. 

Illegality.  Service.  Judgment.  Before  Judge  McCuTCHEy, 
Whitfield  Superior  Court.     April  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 
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D.  A.  Walker,  by  brief,  for  plaintiff  in  error. 
J.  A.  R.  Hanks,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  affidavit  of  illegality  to  an  execution,  the  de- 
fendant alleging  therein  that  he  was  never  served  with  any  pro- 
cess and  copy  of  the  declaration  in  said  case,  that  he  was  at  the 
time  said  suit  was  brought  and  up  to  the  time  the  judgment  is 
claimed  to  have  been  rendered,  a  citizen  of  Georgia,  residing 
in  the  county  of  Randolph,  in  said  State,  and  not  in  the 
county  of  Whitfield,  and  the  Superior  Court  of  the  county  of 
Whitfield  had  no  authority  to  render  such  a  judgment  against 
him.  The  plaintiff  demurred  to  the  affidavit,  which  demur- 
rer was  sustained  by  the  Court,  and  the  defendant  excepted. 
The  3621st  section  of  the  Code  declares  that,  if  the  defendant 
has  not  been  served  and  does  not  appear,  he  may  take  advan- 
tage of  the  defect  by  affidavit  of  illegality,  but  if  he  has  had 
his  day  in  Court,  he  cannot  go  behind  the  judgment  by  an 
affidavit  of  illegality.  To  enable  the  defendant,  by  an  affi- 
davit of  illegality,  to  go  behind  the  judgment  under  this  pro- 
vision of  the  Code,  he  should  not  only  swear  that  he  was  not 
8er\'ed  with  a  copy  of  the  declaration  and  process  in  the  case, 
but  should  also  swear  that  he  did  not  appear  in  the  case  and 
have  his  day  in  Court  before  the  rendition  of  the  judgment 
against  him.  Although  he  may  not  have  been  served  with  a 
copy  of  the  declaration  and  process,  still,  he  may  have  waived 
the  same  by  an  acknowledgment  of  service,  or  he  may  have 
appeared  and  pleaded  to  the  merits  of  the  case,  as  provided 
by  the  3409th  section  of  the  Code,  and  thus  have  had  his  day 
in  Court.  Besides,  the  defendant  might  have  been  sued  in 
the  county  of  Whitfield,  notwithstanding  he  resided  in  the 
county  of  Randolph,  if  he  was  a  oo-partner,  or  joint  obligor, 
or  joint  promisor,  with  one  who  did  reside  in  the  former 
county,  or  if  he  was  an  indorser  of  a  promissory  note,  the 
maker  of  which  resided  in  Whitfield  county,  and  if  so  sued 
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in  Whitfield  county^  and  pending  the  suit  the  other  party  had 
died,  the  plaintiff  suggesting  his  death  on  the  record,  might 
have  obtained  the  judgment  against  the  defendant  as  provided 
by  the  3396th  section  of  the  Code. 

The  allegation  that  the  Superior  Court  of  the  county  of 
Whitfield  had  no  authority  to  render  a  judgment  s^ainst  him, 
was  a  conclusion  of  law,  which  it  was  not  competent  for  the 
defendant  to  decide  for  himself.  When  a  judgment  is  ren- 
dered by  a  Court  of  competent  jurisdiction,  the  presumption 
of  the  law  is  that  it  was  rightfully  rendered,  unless  the  con- 
trary appears  on  the  &ce  thereof.  When  a  defendant  seeks, 
by  an  affidavit  of  ill^ality,  to  go  behind  the  judgment,  and 
attack  it  on  the  ground  that  he  has  not  had  his  day  in  Court, 
or  that  the  Court  in  rendering  the  judgment  had  no  jurisdic- 
tion of  his  person  for  that  purpose,  as  prescribed  by  law,  he 
should  clearly  and  fully  comply  with  the  provisions  of  that 
section  of  the  Code  which  authorizes  him  to  do  so.  In  our 
judgment,  there  was  no  error  in  sustaining  the  demurrer  to 
the  defendant's  affidavit  of  ill^ality  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  Babron,  plaintiff  in  error,  tw.  WiLUS  Collins, 

defendant  in  error. 

When  a  declaration  alleging  that  A.  having,  on  the  Ist  of  December,  1871, 
contracted  with  one  Charles  Barron,  that  he,  the  said  Charles,  should 
furnish  himself  and  his  two  daughters  and  one  George  Barron  to  work 
as  laborers  on  plaintiff's  land,  during  the  year  1872,  the  plaintiff  to 
furnish  the  land  and  mules,  and  the  said  Charles  to  receive  one-third 
and  plaintiff  two-thirds  of  the  crop,  and  that  the  defendant,  knowing 
the  said  contract  had  not  been  abandoned,  but  still  existed,  did,  on 
the  25th  of  December,  1871,  employ  the  said  Charles,  his  two  daugh* 
ters,  and  the  said  George,  to  work  for  him  for  1872,  and  that  at  the 
time  of  the  bringing  of  the  suit,  to-wit :  February,  1872,  the  said 
Charles  et  a/.,  were  working  for  the  defendant  to  plaintiff's  damage^ 
$500  00: 

JIdd,  That  no  good  cause  of  action  is  set  forth  in  the  plaintiff's  writ. 
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Contracts.  Master  and  servant.  Before  Judge  James  John- 
son.   Talbot  Superior  Court.     March  Term,  1873. 

This  case  is  sufficiently  reported  in  the  head-note. 

J.  M.  Matthews,  by  brief,  for  plaintiff  in  error. 

Willis  &  Willis,  by  Henry  L.  Benning,  for  defendant. 

McCay,  Judge. 

The  demurrer  to  this  declaration  was  properly  sustained. 
The  contract  set  out  between  the  plaintiff  and  Charles  Barron 
is  not  a  contract  of  service.  It  does  not  appear  that  the  labor 
of  Charles  Barron's  two  daughters,  and  of  George  Barron, 
belonged  to  Charles.  As  the  contract  stands,  it  is  a  contract 
of  Charles  Barron  to  furnish  himself  and  three  others,  to 
crop  with  the  plaintiff;  he,  Charles,  not  the  laborers,  to  get 
one-third  and  plaintiff  two-thirds  of  the  crop.  This  did  not 
make  Charles  and  the  hands  he  furnished,  the  servants  of 
the  plaintiff.  As  the  contract  is  set  forth,  Charles  is  a  crop- 
per, the  control  of  the  labor  is  with  him.  It  is  the  ordinary 
case  of  a  man  agreeing  on  his  part  to  furnish  the  labor  and 
another  the  land  and  stock.  The  laborers  are  the  servants  of 
Charles  and  not  of  the  owner  of  the  land.  Charles  is  a  con- 
tractor, not  a  servant.  We  think,  too,  the  declaration  is 
defective  in  not  setting  forth  the  nature  of  the  damages. 
What  was  the  damage?  How  did  it  accrue?  Was  the 
plaintiff  at  other  expense  in  getting  labor  to  work  his  land  ? 
Did  his  land  go  unworked  ?  In  what  way  did  the  interfer- 
ence of  the  defendant  damage  him  ?  It  does  not  follow  that 
damage  came  simply  because  defendant  hired  the  laborers 
which  plaintiff  supposed  were  to  work  his  land. 

We  are  not  clear  either  that  an  action  lies  until  the  service 
has  in  fact  commenced.  The  gist  of  the  action  is,  enticing 
away  the  plaintiff's  servants.  Is  one  a  servant  of  another 
for  this  purpose  until  he  has  actually  entered  into  his  ser- 
vice?   Perhaps  the  contract  was  not  binding;  it  does  not 


582  SUPREME  COURT  OF  GEORGIA. 

Singleton  et  aL  vs.  Ho  AT. 

appear  to  have  been  written,  and  it  was  not  to  be  performed 
within  a  year.  Nor  does  it  appear  that  Charles  was  author- 
ized to  contract  for  the  service  of  the  others.  We  think^  for 
these  reasons,  the  Court  was  right  in  sustaining  the  demurrer. 
Judgment  affirmed. 


Ellen  Singleton  d  al.,  plaintiffs  in  error,  vs.  William  A. 

Huff,  defendant  in  error. 

Where,  in  March,  1872,  a  homestead  in  the  realty  and  personalty  of  tbe 
hnsband  was  set  apart  to  the  wife,  and  a  levy  of  an  execation  immedi- 
ately aflerwards  made  on  the  balance  of  the  land,  and  the  hasband 
died  in  April,  1872,  pending  the  levy,  the  wife  is  not  entitled  to  twelve 
months*  support  out  of  the  proceeds  of  the  sale  of  such  balance.  If 
there  be  special  grounds  set  up  by  the  wife,  such  as  that  the  homestead 
exemption  is  not  of  the  value  of  the  twelve  months'  assignment,  she 
should  show  that  fact. 

Homestead.  Year's  support.  Administrators  and  execu- 
tors. Before  Judge  Robinson.  Jones  Superior  Court.  Oc- 
tober Adjourned  Term,  1872. 

This  case  arose  upon  a  rule  against  R.  P.  Cook,  sheriff  of 
Jones  county,  issued  at  the  instance  of  William  A.  Huff,  re- 
quiring said  officer  to  show  cause  why  he  should  not  pay  over 
to  said  Huff  the  principal,  interest  and  costs  due  upon  an  ex- 
ecution in  favor  of  said  movant  against  one  Leroy  Singleton. 
The  answer  of  the  sheriff  set  up  substantially  the  following 
facts: 

The  execution  was  levied  upon  two  hundred  and  fifty  acres 
of  land,  and  pending  the  advertisement,  the  defendant  died. 
On  the  first  Tuesday  in  May,  1872,  said  property  was  sold  for 
the  net  amount  of  $443  33,  which  he  has  retained  in  his 
hands  under  a  notice  from  Ellen  Singleton,  the  widow  of  the 
deceased,  claiming  tjie  same  as  a  year's  support  allowed  her 
under  the  statute  in  such  cases  made  and  provided.  The 
aforesaid  land  was  all  the  property  of  which  said  defendant 


ATLANTA,  JULY  TERM,  1873.  583 

Singleton  et  aL  vs.  Huff. 

died  seized  and  possessed.  The  appraisers  appointed  by  the 
Court  of  Ordinary  awarded  to  said  Ellen  Singleton  the  sum 
of  $500  00  as  a  year's  support,  to  be  paid  out  of  the  assets  of 
said  estiite.  The  award  has  been  excepted  to  by  Hufl^  and 
the  issue  thus  formed  is  still  pending,  undetermined,  before 
the  Court  of  Ordinary.  Prays  that  the  rule  may  be  dis- 
charged. 

The  case  was  submitted  to  the  Court  upon  the  answer  of 
the  sheriff  and  the  following  additional  facts :  That  previous 
to  the  death  of  Leroy  Singleton,  Ellen  Singleton,  his  w^ife, 
applied  for  and  had  set  apart  to  her  a  homestead  of  realty  and 
personalty,  according  to  the  Constitution  and  Act  of  1868; 
that  this  homestead  was  allowed  her  in  March,  1872,  and  that 
the  defendant,  Leroy  Singleton,  her  husband,  died  in  April, 
1872;  that  said  Leroy  Singleton  died  pending  the  advertise- 
ment, and  before  the  sale  of  the  land  levied  upon,  but  after 
the  levy  and  seizure  by  the  sheriff;  that,  at  the  time  of  the 
sale,  there  had  been  no  administration  upon  his  estate. 

Pending  the  litigation,  Ellen  Singleton  was  made  a  party. 

The  Court  ordered  the  rule  made  absolute  against  the  sher- 
iff.    To  this  decision  Ellen  Singleton  and  the  sheriff  excepted, 

Lyon  &  Irvin,  by  W.  A.  Lofton,  for  plaintiffs  in  error. 

Blount  &  Hardeman,  for  defendant. 

Trippe,  Judge. 

The  wife  of  Leroy  Singleton,  in  March,  1872,  applied  for 
and  had  set  apart  for  her  a  homestead  in  the  realty  and  the 
personal  property  of  her  husband.  The  sheriff  then  levied 
the  execution  of  defendant  in  error  upon  the  balance  of  the 
land  of  the  husband.  Before  the  sale,  in  May  ensuing,  the 
husband  died,  to-wit :  in  April,  1872.  The  land  brought  less 
than  $500  00,  and  the  widow  sets  up  her  right  to  twelve 
months'  support,  etc.,  and  that  it  should  be  paid  out  of  the 
proceeds  of  the  sale.  Thus  the  wife  had  assigned  to  her  of 
land  of  the  value  of  $2,000  00  in  specie,  a  few  weeks  before 
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her  hasband's  death.  For  it  is  to  be  presumed  that  she  got 
the  full  valuation  allowed  bj  law^  as  there  was  a  portion  of 
the  land  left  unassigned.  It  may  be  assumed^  also^  that  she 
has  the  $1^000  00  in  personalty,  else  the  contrary  should  have 
been  shown  by  her.  She  now,  with  that  in  possession,  aab 
the  balance  of  the  estate  as  a  twelve  months'  support. 

In  Roffj  Simms  &  Ckympany  vs.  Johnson^  40  Georgia^  555, 
it  was  held  that,  ^Hhe  homestead  is  subject  to  the  dower,  and 
so,  too,  is  the  exemption  of  personalty  subject  to  the  year's 
support,  whatever  of  the  year's  support  has  been  received  is 
to  be  deducted  from  the  amount  of  the  01,000  00."  The  con- 
verse of  this  proposition  must  be  equally  true,  to-wit :  whalr 
ever  of  the  $1,000  00  has  been  received,  is  to  be  deducted 
from  the  year's  support,  especially  if  it  be  in  possession  of  the 
wife  at  the  death  of  the  husband.  Here  it  was  assigned  only 
a  very  short  time  before  she  became  a  widow,  and  if  she  rested 
her  claim  on  any  special  fact,  such  as  the  loss,  destruction  or 
consumption  of  it  during  the  life  of  her  husband,  and  that 
there  was  nothing  for  her  support,  she  should  have  shown 
that  fact. 

It  certainly  would  be  going  too  far  to  construe  these  dif- 
ferent provisions  so  that  the  wife  could  take  the  full  home- 
stead, should  have  and  keep  the  same  after  her  husband's 
death,  and  then  claim  the  twelve  months'  support  from  the 
balance  of  his  estate;  and  that,  too,  when  the  support  is  much 
less  than  either  the  homestead  in  the  realty  or  the  personalty. 

In  Rof,  Simms  &  Company  vs.  Johnson,  it  was  further  said: 
''  These  several  acts  are  to  be  taken  together.  Their  common 
purpose  is  to  provide  for  the  family  of  a  debtor,  whose  estate 
is  about  to  be  swept  away  for  the  payment  of  his  debts,  and 
we  think  it  is  doing  no  violence  to  the  intention  of  the  L^ 
islature  to  hold  that  the  family  of  a  deceased  debtor  cannot 
take  them  all." 

The  Court  did  not  err  in  adjudging  the  money  arising  firom 
the  balance  of  the  land  to  the  execution. 

Judgment  affirmed. 
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Joshua  Harris  d  cd.,  plaintiffs  in  error,  vs.  James  M.  Gray, 

executor,  defendant  in  error. 

The  Limitation  Act  of  March  16,  1869,  applies  as  well  to  debts,  the 
consideration  of  which  was  slaves  or  the  hire  thereof,  as  to  other  debts. 
That  part  of  the  Constitution  of  18G8,  denying  jurisdiction  to  the 
Courts  of  suits  on  such  debts  having  been  declared  void  by  the  Su- 
preme Court,  there  was  in  fact  no  prohibition  of  such  suits. 

Statute  of  limitations.  Before  Judge  Robinson.  Jones 
Superior  Court     October  Adjourned  Term,  1872. 

Gray,  as*  executor  of  Nancy  T.  Parrish,  deceased,  brought 
complaint  to  the  April  term,  1872,  of  Jones  Superior  Court, 
against  Joshua  Harris  and  Arthur  Harris,  on  a  note  made  by 
said  defendants  on  December  2d,  1862,  whereby  they  prom- 
ised to  pay  to  the  plaintiff,  on  December  1st,  1864,  $1,445  00, 
with  interest  from  date. 

The  defendants  moved  to  dismiss  the  suit  on  the  following 
grounds :  That  an  action  upon  said  note  was  first  brought  to 
the  April  term,  1870,  of  said  Court,  and  dismissed,  as  appears 
from  the  entry  made  by  the  presiding  Judge  upon  his  docket, 
"for  want  of  jurisdiction."  That  a  second  suit  was  brought 
to  the  October  term,  1871,  which  was  again  dismissed  at  the 
April  term,  1872,  by  the  following  order : 

"It  appearing  to  the  Court  that  the  note  sued  upon  in  this 
action  was  given  for  the  purchase  of  slaves;  that  it  was  given 
in  1862,  and  that  this  action  has  been  brought  since  the  adop- 
tion of  the  Constitution  of  1868 ;  it  is,  on  motion  of  de- 
fendant's counsel,  ordered,  that  said  cause  be  dismissed  upon 
the  ground  that  this  Court  has  no  jurisdiction  thereof." 

It  was  admitted  by  plaintiff's  counsel  that  these  facts  were 
true,  and  that  no  exceptions  had  ever  been  filed  to  the  de- 
cisions of  the  presiding  Judge  in  dismissing  the  two  suits 
aforesaid. 

Under  this  statement  of  &cts  the  defendants  contended 

that  this  suit  was  barred  by  the  Act  of  March  16th,  1869. 

The  motion  was  overruled,  and  the  defendants  excepted. 
Vou  xMx.  37. 
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Lyons  &  Irvin  ;  W.  A,  Lofton,  for  pIaiotifi&  in  error. 
Blount  &  Hardeman,  for  defendant 

McCay,  Judge. 

This  was  a  motion  to  dismiss  the  plaintiff's  suit,  because, 
upon  the  face  of  his  writ,  it  appeared  that  the  debt  was  barred 
by  the  Limitation  Act  of  March,  1869.  The  debt  was  dae 
before  the  1st  of  June,  1865,  and  this  suit  not  brought  until 
after  January  Ist,  1870.  The  reply  to  the  motion  was,  first, 
that  suit  had  been  brought  before  the  1st  of  January,  1870; 
that  at  the  October  term,  1870,  said  suit  was  dismissed;  that 
another  suit  had  been  brought  within  six  months,  which  ako 
was  dismissed,  and  that  the  present  suit  was  within  six  months 
of  the  dismissal  of  the  second  suit.  It  was  stated,  also,  and 
does  not  seem  to  have  been  denied,  that  the  note  sued  on  was 
given  for  negroes.  The  present  suit  should  have  been  brought 
by  the  Ist  of  January,  1870.  Even  if  section  2972  of  the 
Code  should  be  held  to  be  of  force  as  to  the  Act  of  1869, 
the  present  suit  is  not  brought  within  six  months  from  the  dis- 
missal of  the  first  suit,  and  by  the  express  terms  of  the  Code, 
this  privilege  of  suing  again  in  six  months  can  only  be  exer- 
cised once,  if  the  debt  be  otherwise  barred. 

But  it  is  said  that  as  this  was  a  n^ro  debt,  the  plaintiff 
was  prohibited  from  suing  by  the  Constitution  of  1868,  and 
that  the  Act  of  1869  cannot  apply  to  his  case.  Aaraming 
that  the  Act  of  1869  does  not  apply  to  a  case  where  plaintiff 
was  prohibited  by  law  from  suing,  the  inquiry  is,  was  he  so 
prevented  in  this  case?  That  part  of  the  Constitution  of 
1868  which  prevented  him  irom  suing,  was  void,  as  declared 
by  the  Supreme  Court  of  the  United  States.  He  was  not 
l^ally  prohibited  from  suing.  It  is  said,  however,  that 
practically  he  was  prohibited;  that  the  highest  tribunal  of  ibe 
State  so  held.  But  a  void  law  is  no  law  ;  the  plaintiff  had 
a  plain  remedy.  If  the  Judge  of  the  Superior  Court  dis- 
missed his  suit  he  should  have  appealed  to  this  Court,  and  if 
this  Court  refused  him  his  rights,  he  had  the  right^  and  it  was 
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his  duty,  to  resort  to  the  Supreme  Court  of  the  United  States. 
On  the  question  involved,  an  appeal  would  lie  by  writ  of  error. 
It  is  not  true,  therefore,  that  he  was  prohibited  from  suing. 
He  ought  not  to  have  submitted  to  the  dismissal  of  his  suit 
in  1870.  It  is  no  reply  to  sjiy  Aat  the  Supreme  Court  of  the 
State  agreed  with  the  Circuit  Judge.  In  all  cases  where  there 
is  an  apj)ellate  tribunal  the  legal  question  in  dispute  is  not 
finally  decided  until  the  final  tribunal  has  passed  upon  it. 
One  might  just  as  well  siiy  he  acted  on  the  opinion  of  a  Jus- 
tice of  the  Peace,  or  a  Judge  of  a  County  Court,  or  the  Judge 
of  the  Superior  Court.  From  eacli  of  these  there  is  an  ap- 
peal finally  to  this  Court,  and  on  certain  questions  from  this 
Court  to  the  Supreme  Court  of  the  United  States,  We  know 
of  no  justification  for  stopping  at  one  point  in  the  series  rather 
than  another.  It  will  occur  that  Justices,  Superior  Court 
Judges,  and  Supreme  Court  Judges,  will  err.  In  such  cis  s 
the  only  remedy  is  to  api>eal,  and  until  the  appellate  tribunal 
has  passed  on  the  question  no  person  has  a  right  to  consider 
it  settled. 

Every  man  must  see  to  his  own  rights.  If  a  Judge  or  a 
Court,  even  the  highest  Court  of  a  State,  decides  one  man's 
oase,  and  he  submit  to  the  decision,  and  another  man,  whose 
case  is  decided  on  the  the  same  principle,  appeals  and  has  the 
decision  reversed,  the  party  who  failed  to  appeal  gets  noth- 
ing by  the  superior  pluck  or  perseverance  of  the  appellant. 
Nor  can  he  complain.  He  could  have  got  the  same  result  by 
the  same  process. 

We  conclude,  therefore,  that  the  plaintiff  was  not  prevented. 
True,  the  Judge  so  held,  but  the  Judge  was  wrong;  there  was 
no  valid  law  proliibitiug  suit.  That  part  of  the  Constitution 
of  the  State  is  either  good  or  bad.  If  it  is  good,  the  plain- 
tiff's suit  falls  by  it.  If  it  is  bad  and  allows  him  to  sue  now, 
it  was  always  bad,  and  he  could  always  have  sued. 

Judgment  reversed. 
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Sams  &  Arthur,  plaintiffs  in  error,  vs.  Tbacey,  Irwin  & 

Company,  defendants  in  error. 

The  verdict  in  this  case  being  strongly  and  decidedly  againet  the  weight 
of  the  evidence,  the  discretion  ^f  the  Court  below  in  granting  a  new 
trial  will  not  be  controlled. 

New  trial.  Before  Judge  Harvey.  Gordon  Superior 
Court.     February  Adjourned  Term,  1 873. 

To  give  a  detailed  report  of  this  case  would  illustrate  uo 
principle  of  law.  The  facta  are  sufficiently  set  fortli  in  the 
decision.  The  evidence  strongly  preponderated  against  the 
defense  sought  to  be  sustained. 

W.  II.  Dabney,  for  plaintiffs  in  error. 

Alexander  &  Wright,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  an  action  against  the  defendants  on 
a  promissory  note  for  $314  97,  and  on  an  account  for  goods 
sold,  for  the  sum  of  $161  70.  The  defense  set  up  \*'as  that 
the  defendants  directed  the  goods  mentioned  in  the  accouDt, 
and  the  goods  for  which  the  note  was  given,  to  be  sent  by  the 
plaintiffs  to  them  from  New  York  by  the  inland  express  route, 
whereas,  the  plaintiffs  sent  the  goods  by  the  ocean  express 
route,  and  were  lost.  On  the  trial  of  the  case,  the  jury  found 
a  verdict  for  the  defendants.  The  plaintifi^  made  a  motion 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  charge  of  the  Court,  contrary  to  law,  contrarj'  to  the 
evidence,  and  without  evidence  to  support  it.  The  Court  sus- 
tained the  motion  and  granted  a  new  trial,  whereu|)on  the 
defendants  excepted. 

In  considering  the  evidence  contained  in  the  record,  and 
the  law  applicable  thereto,  we  find  no  error  in  the  judgment 
of  the  Court  granting  the  new  trial,  which  will  authorize  this 
Court  to  interfere  and  control  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


ATLANTA,  JULY  TERM,  1873.  589 

Shaffer  vs.  Huff". 

Andrew  J.  Shaffer,  plaintiff  in  error,  vs.  John  A.  Huff, 

defendant  in  error. 

1.  Where  H.  is  indebted  to  S.,  and  to  secure  him  for  the  debt  due,  and 
for  a  further  advance  of  money  made  by  him  to  H.,  H.  and  his  wife, 
with  the  approval  of  the  Ordinary,  convey  the  homestead  which  had 
been  set  apart  for  the  benefit  of  the  family  of  H.  to  the  creditor,  and 
he,  at  the  same  time,  takes  the  notes  of  the  husband  for  the  debt,  and 
executes  a  bond  to  make  titles  to  him  for  the  same  land,  upon  the  pay- 
ment of  the  notes : 

ffeldj  That  the  whole  transaction  constitutes  nothing  more  than  a  mort- 
gage, and  the  rights  of  the  beneficiaries  of  the  homestead  arising  out 
of  these  facts  can  be  set  up  by  the  husband  in  an  action  against  him 
by  the  creditor  to  recover  the  land. 

2.  The  fact  that  the  creditor  and  the  husband,  on  the  maturity  of  the 
notes,  agree  between  themselves,  without  the  consent  or  approval  of 
the  wife  or  the  Ordinary,  to  cancel  the  bond  and  the  notes,  does  not 
deprive  the  wife  and  children  of  their  rights  under  the  agreement. 

Equitable  mortgage.  Ejectment.  Husband  and  wife. 
Homestead.  Before  Judge  Rice.  Gwinnett  Superior  Court. 
March  Term,  1873. 

Sliaffer  brought  complaint  against  Huff  for  two  hundred 
and  sixty  acres  of  land,  lying  in  the  seventh  district  of  the 
county  of  Gwinnett.     The  defendant  pleaded  as  follows : 

1st.  The  general  issue.  2d.  That  he  holds  plaintiff's  bond, 
conditioned  to  make  titles  to  the  land  upon  the  payment  of 
two  promissory  notes;  that  said  notes  have  been  discharged 
and  taken  up.  3d.  That  the  deed  under  which  the  plaintiff 
claims  was  made  and  intended  to  be  used  simply  as  a  security 
for  the  loan  of  money  made  by  plaintiff  to  defendant,  the 
amount  not  being  more  than  one-third  the  value  of  the  land, 
4th.  That  the  land  in  controversy  was  set  apart,  under  the 
homestead  laws,  to  the  defendant  as  head  of  a  family,  and 
thereby  vested  in  his  wife  and  children,  and  as  no  part  of  the 
consideration  of  the  deed  was  the  debt  of  the  wife,  the  deed 
is  void. 

The  evidence  made  the  following  case  :  On  December  3d, 
1868,  the  land  in  controversy  was  set  apart  to  defendant  as  a 
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hoinestead  for  himself  and  family.     On  February  16th,  1870, 
the  defendant  and  his  wife,  with  the  consent  and  approval  of 
tlie  Ordinary,  for  the  alleged  consideration  of  $415  22,  con- 
veyed said  property  to  the  plaintiff.     On  the  same  day  the 
plaintiff  executed  a  lx)nd  conditioned  to  reconvey  said  land  to 
defendant  upon  the  payment  of  two  promissory  notes,  one 
for  $212  92,  and  the  other  for  ?202  30,  both  to  become  due 
on  December  1st,  1870.     At  the  date  of  the  deed  the  de- 
fendant was  indebted  to  the  plaintiff  the  amount  of  the  con- 
sideration, less  $100  00,  according  to  defendant's  evidence,  and 
less  $200  00,  according  to  plaintiff's  statement.     This  addi- 
tional advance  was  made  in  consideration  of  the  deed.     The 
plaintiff  swears  that  the  conveyance  was  absolute,  the  defend- 
ant asserts  to  the  contrary,  and  alleges  that  the  deed  and  bond 
for  titles  together   constitute  an   equitable   mortgage.     On 
February  17th,  1871,  the  defendant  executed  an  instrument 
releasing  the  plaintiff  fix>m  any  obligation  on  said  bond,  can- 
celing the  same,  and  agreeing  to  deliver  it  up  on  demand. 
The  alleged  consideration  of  thLs  document  is  the  failure  to 
meet  the  notes  at  maturitv,  and  their  deliverv  to  the  defend- 
ant.     The  defendant  testifies  that  he  signed  this  relinquish- 
ment under  an  agreement  that  one  Vaughan  was  to  pay  to 
the  plaintiff  the  amoimt  of  his  indebtedness,  and  the  latter 
was  to  convey  the  title  to  the  former,  that  Vaughan  was  then 
to  give  to  the  defendant  his  bond  for  titles,  conditioned  U]XM[| 
the  repayment  of  the  money  paid  to  the  plaintiff;  t\mt  at  the 
time  of  signing  said  instrument  and  of  receiving  said  notes^ 
he  supposed  this  arrangement  had  been  perfected,  and  that 
nothing  remained  to  be  done  but  the  execution  by  Vaughan 
of  said  bond ;  that  be  refused  to  |)art  with  plaintiff's  bond 
until  that  of  Vaughan  was  substituted,  and  consequently  yet 
has  it. 

Joseph  P.  Brandon  testified,  that  in  January,  1870,  plain- 
tiff and  defendant  called  on  him  for  the  purpose  of  borrowing 
money,  and  proposed  to  give  a  lien  on  the  land  in  dispute  to 
secure  the  repayment  of  the  same;  that  he  did  not  recollect 
who  the  money  was  to  be  borrowed  for;  that  not  having  the 
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funds  to  lend  no  contract  was  entered  into;  that  plaintiff  pro- 
posed to  give  the  lien,  as  he  claimed  to  hold  the  title. 

Mach  conflicting  evidence  was  introduced  upon  the  above 
points  unnecessary  here  to  be  set  forth. 

Under  the  charge  of  the  Court,  the  jury  returned  a  verdict 
for  the  defendant.  The  plainliff  moved  for  a  new  trial  upon 
the  following  grounds,  to-wit : 

1st  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "A  sale  of  property  by  one  person  to  another,  and  an 
obligation  by  the  latter  to  reconvey  the  same  on  certain  con- 
ditions, when  the  ti*ansaction  creates  or  recognizes  as  existing 
the  relation  of  debtor  and  creditor  between  the  parties  is  a 
mortgage.  A  mortgage  is  only  a  security  for  debt  and 
passes  no  title." 

2d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: "If  the  relation  of  debtor  and  creditor  existed  between 
the  parties  at  the  time  of  the  transaction  in  which  the  deed 
and  bond  for  titles  were  executed,  and  the  object  of  the  trans- 
action was  to  secure  the  payment  of  the  debt,  then  the  deed 
and  bond  for  titles  created  only  a  mortgage  and  passed  no 
title.  In  such  case  the  deed  and  bond  for  titles  constitute 
but  one  instrument,  and  must  be  construed  together,  and  the 
defendant  and  his  wife,  both  being  parties  to  the  transaction, 
the  delivering  up  and  cancellation  of  the  bond  for  titles  by 
the  husband,  did  not  change  or  destroy  the  character  of  the 
transaction,  'once  a  mortgage  always  a  mortgage.' '' 

3d«  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  ''  If  the  deed  of  the  husband  and  wife,  though  made 
under  the  approval  of  the  Ordinary,  and  the  bond  for  titles 
to  the  husband  created  a  mortgage,  then  the  cancellation  or 
relinquishment  by  the  husband,  of  the  bond,  did  not  change 
the  character  of  the  transaction ;  and  the  instrument  being 
only  a  mortgage,  the  homestead  vesting  the  title,  or  rather 
the  beneficial  use  of  the  property  in  the  wife  for  her  use  and 
that  of  her  children,  prevails  over  the  mortgage,  and  the 
plaintiff  has  '  no  title  in  himself  on  which  he  can  recover  as 
against  the  homestead  set  apart  for  the  use  of  the  defendant 


592         SUPREME  COURT  OF  GEORGIA. 

Shaffer  vs.  Huff. 

and  his  family/  The  defendant  can  set  up  the  homestead  set 
apart  for  his  family  as  a  defense  to  plaintiff's  action  ;  and  if 
the  deed  on  which  plaintiff  relies^  taken  in  connection  with 
the  bond,  was  only  a  mortgage,  plaintiff  cannot  recover." 

4th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  plaintiff's  counsel,  in  writing,  "That  the  rights  of 
the  wife  under  the  homestead,  or  under  section  1773  of  the 
Code,  are  not  in  controversy  in  this  case.  This  is  an  action 
of  ejectment  when  the  legal  title  to  the  land  in  dispute  is  the 
only  question,  and  must  prevail ;  and  if  the  l^al  title  was  in 
the  plaintiff  at  the  time  the  suit  was  instituted,  he  is  entitled 
to  recover." 

5th.  Because  the  verdict  is  contrary  to  the  law  and  to  the 
evidence. 

A  new  trial  was  refused,  and  the  plaintiff  excepted. 

N.  L.  HuTCHiNS ;  J.  N.  Glenn,  for  plaintiff  in  error. 
F.  F.  JuHAN ;  Clark  &  Pace,  for  defendant. 

McCay,  Judge. 

1.  There  can  be  no  question  that  the  first  transaction  (the 
advancement  of  the  money,  the  taking  of  the  deed,  and  the 
,  giving  of  the  bond,)  was,  whatever  may  have  been  the  words 
used  by  the  parties,  only  intended  to  be  the  securing  of  Mr. 
Shaffer  for  the  money  he  had  due  him  from  Mr.  Huff,  and 
the  additional  advance  made  by  him  at  the  time.  It  is  true 
that  the  plaintiff  says  it  was  intended  to  be  an  absolute  deed, 
but  the  defendant  says  just  the  contrary,  and  the  transaction 
has  all  the  marks  by  which  Courts  usually  determine  such  in* 
struments  to  be  not  deeds,  but  mortgages.  The  land  is  worth 
more  than  the  amount;  the  notes  given  for  the  repurchase  are 
the  same  as  the  amount  due,  and  the  grantor  remained  in  pcft* 
session.  The  testimony  of  Mr.  Brandon  is  also  in  fiivor  of 
this  view.  At  any  rate,  the  evidence  is  sufficient,  abundantly, 
to  justify  the  verdict  of  the  jury  on  this  point.  Nor  does 
the  fiict  that  the  bond  for  titles  was  to  the  husband,  and  not 


ATLANTA,  JULY  TERM,  187^. 


to  the  husband  and  wife,  in  terms,  alter  the  matter.  Tlje 
husband,  is  the  trustee  of  the  \vife  for  any  separate  estate  she 
may  have,  which  he  gets  into  possession  if  she  have  no  trus- 
tee, and  when  he  took  the  bond  lie  was  only  a  trustee  for  lier. 
Had  he  paid  the  notes,  it  wiil  hardly  be  contended  he  would 
uot  have  taken  the  land  for  the  use  of  his  wife  and  children 
just  as  it  was  before  it  was  deeded  to  the  plaintiff.  If  the 
transaction  was,  aa  seems  pretty  clear  from  the  evidence,  a 
mere  arrangement  to  secure  the  plaintiff  in  the  money  the 
husband  owed  him,  and  which  he  advanced,  tlien,  whatever 
the  terms  of  the  bond,  on  the  payment  of  the  money,  the  title 
would,  by  operation  of  law,  be  i^in  what  it  was  before,  to- 
wit:  a  homestead  for  the  wife  and  ciiildren. 

2.  Nor  could  the  plaintiff  and  the  husband,  by  any  arrange- 
ments between  themselves  for  the  cancellation  of  the  bond, 
affect  the  wife's  rights.  The  plaintiff  had  full  notice  of  her 
rights,  and  when  he  took  up  bis  bond  he  well  knew  that  she 
was  the  true  beneficiary  of  the  land.  If  the  homestead  pro- 
vision of  the  law  is  to  have  any  sacredness  at  all,  such  a  trans- 
action as  this  record  discloses  should  be  looked  at  with  great 
suspicion,  and  we  are  not  disposed  to  be  astute  in  finding  ob- 
jections to  a  verdict  of  this  kind.  The  most  that  can  be  said 
for  the  plaintiOj  under  the  f.icts,  is  that  he  has  a  lien  on  the 
land  for  his  money.  If  the  land  were  not  a  homestead,  this 
would  be  clearly  so.  But  we  see  serious  difficulties  in  the 
way  of  making  the  transaction  good,  even  as  a  mortgage,  on 
the  homestead.  The  Ordinary  has  not  approved  the  deed  as 
a  mortgage.  Perhaps  he  would  not  have  approved  it  had  he 
known  the  facts,  to-wit :  that  the  object  was  not  in  fact  to 
sell  and  buy  another  homestead,  but  to  pledge  the  homestead 
for  money  borrowed,  and  already  due  by  the  husband.  The 
law  only  authorizes  an  alienation  with  the  approval  of  thr 
Ordinary,  For  myself,  I  am  of  opinion  that  the  Ordinarj 
ought  in  BO  case  to  consent,  until  he  is  perfectly  satisfied  tha 
the  funds  produced  by  the  sale  will  he  promptly  reinvested  it 
another  homestead.  The  object  of  the  law  is  to  provide  f 
home  for  the  fiimily  against  the  improvidence' of  the  luisband 
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This  object  is  bat  poorly  attained,  if  the  parties  pmj  sell 
and  waste  the  proceeds.  It  is  the  duty  of  the  Ordinary  to 
see  to  the  object  of  the  parties  and  not  to  approve  unless  be 
is  satisfied  the  true  objects  of  the  statute  will  be  carried  out. 
Judgment  affirmed.  * 


Joel  J.  Mobino,  plaintiff  in  error,  vs.  A.  C.  Flanders,  ad- 
ministrator, defendant  in  error. 

A  factor  or  merchant  holding  a  lien  ander  section  1977,  Irwin*s  Betised 
Code,  when  the  maker  thereof  is  dead,  may,  in  order  to  preserve  hU 
lien  and  sach  priority  as  he  may  be  entitled  to,  if  any,  in  the  distriba- 
tion  of  his  debtor's  estate,  make  the  affidavit  required  by  law  for  its 
enforcement  within  twelve  months  afler  the  qualification  of  the  repre- 
sentative of  the  estate,  but  there  can  be  no  levy  of  the  execution  issued 
thereon  until  after  the  expiration  of  the  period  of  exemption  from  suit, 
allowed  executors  and  administrators. 

Administrators.  Factor's  Hen.  Illegality.  Before  Judge 
Herschel  V.  Johnson.  Emanuel  .Superior  Court  April 
Term,  1873. 

Moring  foreclosed  a  factor's  lien,  existing  onlj  in  parol, 
against  Flanders,  as  the  administrator  of  John  K.  Prescott, 
deceased,  for  $288  00.  The  defendant  filed  an  affidavit  of 
illegality  thereto.  The  issue  thus  formed  was  submitted  to 
the  Court  upon  the  following  agreed  statement  of  facts: 

''  Plaintiff  filed  his  affidavit  before  John  C.  Coleman,  Ordi- 
nary of  said  county  of  Emanuel,  on  January  6th,  1872,  set- 
ting forth  facts  sufficient  to  create  a  lien,  under  section  1977 
of  Irwin's  Revised  Code.  Said  Ordinary  issued  an  order 
directed  to  the  clerk  of  the  Superior  Court  of  said  county, 
ordering  him  to  issue  a  fi.  fa,  for  the  amount  of  the  plain- 
tiff's debt.  On  the  same  day,  the  clerk  issued  an  execution 
which  was  levied  by  the  sheriff  of  said  county  on  certain 
property  belonging  to  the  defendant's  intestate.  Letters  of 
administration  were  issued  to  the  defendant  on  January  1st, 
1872." 
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Defendant  moved,  under  the  above  statement  of  facts,  that 
the  affidavit  and  levy  be  dismissed,  upon  the  following  ground : 
Because  the  proceeding  was  a  suit  for  the  recovery  of  a  debt 
due  by  the  decedent  anterior  to  his  decease,  and  was  com- 
menced against  the  administrator  before  the  expiration  of 
twelve  months  from  the  date  of  his  letters  of  administration. 

The  motion  was  sustained,  and  the  plaintiff  excepted. 

JasEPHus  Camp;  John  M,  Stubbs,  by  Peeples  &  How- 
ell, for  plaintiff  in  error. 

Ward  &  Cain,  by  Z,  D.  Harrison,  for  defendant. 

Trippe,  Judge. 

The  lien  claimed  by  the  plaintiff  existed  in  parol.  We 
cannot  see  that  any  damage  could  result  in  permitting  him  to 
make  the  affidavit,  and  thus  have  the  claim  put  that  far  in 
such  a  form  as  would  enable  him  to  assert  whatever  priority 
he  might  have,  if  any,  in  the  distribution  of  the  assets  of  his 
deceased  debtor.  If  he  has  none,  no  hurt  is  done,  and  he  has 
his  cost  to  pay.  If  the  claim  is  paid  by  the  administrator,  he 
can  have  a  voucher  in  a  more  satisfactory  form — the  very  form, 
probably,  that  he  should  require  in  just  such  a  case  as  this, 
where  it  was  a  verbal  contract.  The  administrator  thus  pay- 
ing it,  if  he  did  so  in  proper  time,  should  not  be  taxed  with 
any  cost. 

We  think  to  allow  this  is  not  in  violation  of  the  law  ex- 
empting administrators  from  suit  for  twelve  months.  The 
affidavit,  without  process  to  enforce  it,  is  not  a  suit.  But  no 
levy  could  be  made  by  virtue  of  any  execution  iasued  on  such 
affidavit  within  the  period  of  the  twelve  months  exemption. 
That  would  be  a  clear  violation  of  the  rights  of  the  adminis- 
trator. He  has  the  right  to  contest  the  claim,  and  should 
have  due  time  therefor.  No  judgment  has  been  obtained 
against  the  intestate  in  his  lifetime,  and  no  opportunity  for 
any  one  to  be  heard.     The  representative  of  the  estate  can- 
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not  at  once  be  thus  forced  into  litigation.  Besides,  he  has  the 
time  allowed  him,  so  that  he  niaj  inquire  into  the  condition 
of  the  estate,  the  amount  of  assete  and  the  liabilities.  Many 
of  the  debts  or  liabilities  may  have  preference  over  this.  Ex- 
penses of  administration,  funeral  expenses,  etc.,  stand  on  a 
footing  that  entitle  the  administrator  to  time  for  investigation 
into  the  condition  of  the  estate,  so  as  to  ascertain  what  the 
priorities  may  be  as  between  creditors,  including  the  widow 
and  the  minor  children. 

The  Court  was  not  in  error  in  dismissing  the  levy.  The 
affidavit  should  have  been  permitted  to  stand.  There  was  no 
necessity  to  vacate  it. 

Judgment  reversed,  in  so  far  as  the  affidavit  was  dismissed. 


HARDiaiAN  &  Sparks,  plaintifis  in  error,  t».  J.  E.  De- 
Vaughn,  defendant  in  error. 

1.  When  a  commission  merchant  and  factor  advanced  money  to  a  planter 
to  purchase  supplies,  the  planter  agreeing,  in  writing,  to  deliver  to  the 
factor,  at  his  own  house,  in  Macon,  enough  of  the  crop  upon  which 
the  money  was  thus  advanced  to  pay  for  the  said  advance,  and  the 
planter  accordingly  did  deliver  at  the  depot  of  the  Southwestern  Rail- 
road at  Montezuma,  such  cotton,  consigned  to  the  factor,  at  Macooi 
and  after  snch  delivery  the  cotton  was  seized  to  satisfy  a  lien  under 
the  Act  of  1866,  given  to  a  third  person  and  prior  to  the  factor*s  ad* 
vance,  but  not  foreclosed  until  after  the  delivery  of  the  cotton  at  the 
depot,  BO  consigned  to  the  factor : 

Held,  That  the  delivery  at  the  depot  of  the  cotton  consigned  to  the  fae* 
tor,  was,  for  the  purpose  of  the  lien,  a  delivery  to  the  factor,  and  hia 
special  property  thereupon  attached,  even  against  other  liens  under 
the  Act  of  1866,  given  prior  to  the  factor's  advance,  if  the  factor  had 
no  notice  of  said  liens  prior  to  his  advance,  and  there  was  no  fore* 
closure  of  the  prior  lien  before  the  delivery  at  the  depot,  as  described. 

2.  If  an  issue  be  made  upon  a  lien  foreclosed  under  the  steamboat  lien 
law  by  affidavit,  or  if  there  be  a  claim  to  the  propeKy,  the  papers  are 
to  be  returned  and  the  issue  tried  in  the  county  of  the  residence  of  the 
defendant. 
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Factor's  lien.  Delivery,  Stearalx)at  lien.  Venue.  Before 
Judge  Clark.     Macon  Superior  Court.    May  Term,  1873. 

J.  E.  De Vaughn  levied  an  execution,  based  on  a  factor's 
lien  for  supplies  furnished  to  R.  D.  Brown,  with  which  to 
make  a  crop  for  1872,  dated  on  the  17th  of  February  of  that 
year,  amounting  to  $180  00,  and  $20  00  for  counsel  fees,  on 
three  bales  of  cotton.  The  cotton  was  claimed  by  Hardeman 
&  Sparks. 

The  plaintiff  introduced  in  evidence  the  proceedings  upon 
which  his  execution  was  based,  the  execution  and  the  levy.  He 
testified  that  the  cotton  when  levied  on,  was  on  the  platform 
of  the  depot  of  the  Southwestern  Railroad,  at  Montezuma; 
that  Brown,  the  defendant  in  Ji.  fa,,  then  told  him  that  the 
cotton  belonged  to  him,  was  raised  on  his  place,  and  was 
brought  to  the  depot  on  his  wagon. 

Claimants  introduced  the  deposition  of  Brown  to  the  fol- 
lowing effect: 

Witness  executed  the  following  instrument: 

''  $500  00.  March  5th,  1872. 

"  To  Hardeman  &  Sparks  : — Eight  months  after  date, 
please  pay  to  the  order  of  myself  $500  00,  for  value  received, 
as  an  advance  on  my  growing  crop  of  cotton  for  the  year  1872, 
for  provisons  and  commercial  manures  furnished  to  enable  me 
to  make  said  crop.  In  order  to  secure  said  advance  I  hereby 
give  you  a  lien  on  my  said  growing  crop  of  cotton  as  well  as 
on  my  growing  crop  of  corn,  and  I  agree  to  deliver  to  you  at 
your  warehouse,  enough  of  said  cotton  crop  to  pay  this  draft  at 
maturitv.  In  order  further  to  secure  said  advance  and  the 
payment  of  all  costs  and  counsel  fees,  of  ten  per  cent,  incur- 
i-ed  in  the  premises,  I  hereby  mortgage  to  you  and  your  assigns 
my  stock  of  all  kinds  on  the  plantation  cultivated  by  me  in 
Houston  county,  to-wit:  four  mules.  And  I  hereby  give 
you  full  and  legal  control  of  said  crop  and  of  said  mortgaged 
stock,  waiving  all  right  of  homestead  exemption  therein,  with 
power  to  transfer  this  lieu.    And  if  not  paid  at  maturity  to 
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bear  interest  at  the  rate  of  ten  per  cent,  per  annum  from  date 
hereof. 

"Witness  my  hand  and  seal. 

(Signed)        R.  D.  BROWN,  [l.  s.] 

"Executed  in  presence  of 

"(Signed)        George  W.  Killen. 
"Accepted.         (Signed)        Harbeman  &  Sparks. 
"  Indorsed.  (Signed)        R.  D.  Brown." 

The  consideration  of  said  instrument  was  advances  in  sop- 
plies  made  by  claimants  to  enable  witness  to  make  a  crop  for 
the  year  1872.  The  cotton,  at  the  time  of  the  levy,  was  in 
the  possession  of  the  Southwestern  Railroad  Company,  to  be 
delivered  to  claimants  to  satisfy  their  claim  for  supplies,  etc. 
Claimants  are  factors  and  commission  merchants.  The  cot- 
ton was  not  levied  on  before  any  shipping  order  was  given  by 
witness  to  the  railroad  company. 

The  claimants  introduced  the  above  instrument  executed  by 
Brown  in  their  favor. 

Thomas  H.  Marshall  testified  for  the  claimants  substantially 
as  follows:  The  cotton,  at  the  time  of  the  levy,  was  in  the 
possession  of  the  Southwestern  Railroad  Company,  having 
been  delivered  to  it  to  be  shipped  to  claimants.  At  the  time 
the  cotton  was  delivered  to  the  railroad  company  by  Brown, 
he  gave  a  shipping  order  for  it  to  be  shipped  to  claimants. 
The  shipping  order  was  delivered  several  hours  before  the 
levy.  Witness  was  the  cotton-shipping  clerk  of  the  railroad 
company.  Does  not  remember  whether  he  gave  to  Brown  a 
planter's  receipt  or  not.  The  original  and  duplicate  receipts 
follow  and  control  the  cotton ;  the  planter's  receipt  is  a  mere 
memorandum  for  the  shipper,  but  exercises  no  control  over  the 
cotton.  Witness  shipped  the  cotton  in  obedienoe  to  the  ship- 
per's order.    This  was  after  the  levy  and  claim. 

The  jury  found  the  property  subject. 

The  claimants  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit: 
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1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  Court  erred  in  refusing  to  allow  plaintiff 
to  testify,  that  the  defendant,  Brown,  at  the  time  of  taking 
out  process,  to  enforce  the  lien  upon  which  said  execution 
issued,  was  a  resident  of  the  county  of  Houston  and  not  of 
the  county  of  Macon,  and  in  rejecting  the  evidence  of  Brown 
to  the  same  effect. 

3d.  Because  the  Court  erred  in  refusing  to  charge  as  fol- 
lows: "  That  the  delivery  of  cotton  by  a  debtor  to  a  common 
carrier  to  be  transported  by  such  common  carrier  to  a  factor 
who  has  made  advances  to  such  debtor,  is  a  delivery  to  the 
factor,  and  vests  in  him  the  title  to  the  property,  subject  to 
an  account  between  him  and  his  debtor." 

4th.  Because  the  Court  erred  in  refusing  to  charge  as  fol- 
lows :  "  That  the  purchaser  of  property  under  one  of  these 
crop  liens,  who  has  no  notice  of  such  lien,  takes  the  title  dis- 
charged of  the  same,  and  this  is  true,  whether  he  purchases 
an  absolute  or  qualified  title." 

5th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "  This  is  a  contest  between  parties  holding  crop  Hens 
under  the  Act  of  1866,  and  the  older  lien  would  prevail  over 
the  younger,  although  the  party  holding  the  younger  lien 
should  obtain  possession  of  the  property,  and  although  he 
had  no  notice  of  said  prior  lien  at  the  time  the  property  came 
into  his  possession." 

A  new  trial  was  refused,  and  claimants  excepted. 

F.  T.  Snead;  Poe  &  Hall,  by  brief,  for  plaintiffs  in  error. 
W.  A.  Hawkins,  for  defendant. 

McCay,  Judge. 

1.  The  claimants  were  proven  to  be  factors  and  commission 
merchants.  As  such,  they  have  a  lien,  wholly  independent  of 
the  Act  of  1866,  on  the  property  of  a  planter  to  whom  they 
have  made  advances,  as  soon  as,  and  as  long  as  they  have  pos^ 
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session  of  the  property.  This  is  true,  at  least,  as  agaii 
liens  of  which  they  have  no  notice,  either  actual  or  constrac- 
tive.  If,  therefore,  Hardeman  &  Sparks  did  advance  to  Brown, 
under  a  written  agreement  by  Brown  that  he  would  deliver  to 
them  cotton  sufficient  to  pay  the  advance,  it  would  follow  that, 
as  soon  as  Hardeman  &  Sparks  got  possession,  their  rights  at- 
tached. They  had  a  special  property  in  the  cotton,  against 
Brown  or  any  purchaser  from  him,  after  their  possession,  or 
against  any  lien  or  judgment,  the  lien  of  which  did  not  begin 
until  after  their  possession.  And  this  was  wholly  independent 
of  the  Act  of  1866,  and  wholly  independent  of  the  nature  of 
the  advances — that  is,  whether  they  were  for  provisions  or  not. 
Was  the  delivery  of  the  cotton  at  the  depot  of  the  Southwest- 
ern Bailroad,  consigned  to  Hardeman  &  Sparks,  such  a  de- 
livery to  Hardeman  &  Sparks  as  brings  the  case  within  the 
rule  we  have  stated  ?  Did  Hardeman  &  Sparks,  by  such  de- 
livery, get  such  a  possession  as  made  their  lien  good,  as  a  fac- 
tor's lien,  so  as  to  authorize  them  to  put  in  this  claim  on  their 
special  property,  and  so  as  to  prefer  them  to  Vaughn?  In 
the  case  of  Kollock  et  al.  vs,  Jackson,  5  Oeorffia,  155,  this 
Court  held  that  the  delivery  to  the  factor  might  be  construc- 
tive, and  need  not  be  actuah  In  Wade  &  Company  vs.  Ham- 
ilton, 30  Georgia,  450,  the  precise  point  here  made  was  deci- 
ded, to-wit :  that  a  delivery  to  a  carrier,  in  pursuance  of  an 
agreement  to  deliver  to  the  factor,  was,  if  the  goods  were  con- 
signed to  the  factor,  such  a  constructive  delivery  to  the  factor 
as  made  his  lien  attach.  And  at  the  last  term  of  this  Court, 
in  the  case  oi  Elliott  vs.  Cox  et  al.,  we  decided  the  same  thing. 
We  are  of  opinion,  therefore,  that  the  Court  erred  in  refusing 
to  charge,  as  requested  by  claimant's  attorney,  that  if  the  cot- 
ton was  delivered  to  the  Southwestern  Railroad,  consigned  to 
Hardeman  &  Sparks,  before  the  plaintiffs'  lien  was  foreclosed^ 
Hardeman  &  Sparks  should  recover. 

2.  We  think,  too,  afler  much  deliberation,  that  the  resi- 
dence of  the  defendant  is  the  proper  county  to  try  any  issues 
that  may  be  found  on  these  liens.  The  Constitution  provides 
that  all  suits  shall  be  had  in  the  county  where  the  defendant 
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lives.  The  steamboat  lien  law  under  which  all  these  liens 
are,  under  the  Act  of  1866,  to  be  foreclosed,  does  not,  in 
terms,  say  what  county  the  issue  should  be  tried  in.  It  sim- 
ply says  they  shall  be  returned  to  the  Court  and  tried  as  in 
other  cases.  We  have  held  that  the  proceedings  under  the 
steamboat  law  are  [not  'proceedings  in  rem,  but  })ersonal  pro- 
ceedings against  the  owner,  or  agent,  or  lessee  of  the  boat, 
carrying  a  lien  on  the  boat  with  them.  Any  other  construc- 
tion of  the  Act  would  make  it  an  infringement  on  the  mari- 
time jurisdiction  of  the  Federal  Courts.  If  this  be  so,  we  do 
not  well  see  how  it  can  be  otherwise  than  necessary  to  return 
any  issue  that  may  arise  to  the  Court  having  jurisdiction  in  the 
county  of  the  defendant's  rasidence.  We  are  aware  that  this 
is  a  new  view  of  this  law,  but  the  point  is  now  distinctly 
made  and  we  cannot  but  decide  it  as  we  think  the  Constitu- 
tion requires.  We  see  no  objection  to  making  the  affidavit 
and  getting  an  authority  to  sell,  ex  parte,  in  any  county,  but 
if  the  defendant  makes  an  issue,  then  the  proceedings  are 
only  a  mode  of  bringing  a  suit  against  him  personally,  charg- 
ing his  property  as  the  basis.  Our  laws  have  now  become  so 
general  that  unless  the  Constitution  be  adhered  to,  a  very 
large  number  of  the  suits  against  persons  will  be  triable  in 
some  other  county  than  their  residence.  It  may  be  that  this 
•view  will  require  new  legislation,  as  it  may  be  difficult  to 
give  effect  to  this  rule  in  some  cases  under  the  law  as  it 
stands.  But  we  cannot  help  this.  The  law  is  an  awkward 
one  any  how.  The  enforcement  of  a  lien  on  a  steamboat,  a 
rambling,  changing  and  peculiar  thing,  is  a  poor  model  at 
best  for  liens  on  other  things,  and  we  have  always  thought  it 
unfortunate  that  the  other  liens  created  by  statute  have  so 
uniformly  been  made  enforceable  by  mere  reference  to  this 
steamboat  law. 

Judgment  reversed. 


Vol.  xuz.  38. 
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John  A.  Smith,  administrator^  et  al,y  plaintifis  in  error,  tt. 
John  Ardis,  trustee,  defendant  in  error. 

1.  Where  a  bill  was  filed  against  a  defendant  as  administrator,  seeking 
a  decree  against  him  in  such  representative  capacity,  a  demorrer  to  so 
amendment,  charging  him  individaally,  should  have  been  sustained. 

2.  As  an  additional  reason  why  the  amendment  should  not  be  allowed  is 
this  case,  it  is  apparent  that  the  implied  trust  for  which  it  seeks  to 
make  the  defendant  liable,  is  barred  by  the  statute  of  limitations. 

Administrators  and  executors.  Amendments  Statute  of 
limitations.  Trusts.  Before  Judge  Habvey.  Gordon  Su- 
perior Court     February  Term,  1873. 

This  case  has  been  before  the  Supreme  Court  at  a  previous 
term :  See  Ardis,  trustee^  V8,  Prmtapj  culminiMrator,  et  ai, 
39  Georgia  Beports,  648.  The  bill  is  there  fully  reported. 
All  the  facts  necessary  to  an  understanding  of  the  issues  here 
presented,  are  incorporated  in  the  decision. 

A.  W.  Hammond  &  Son;  J,  J.  Fain,  for  plaintiff  in 
error. 

Wabben  Aikin  ;  W.  H.  Dabney,  for  defendant 

Waeneb,  Chief  Justice. 

1.  The  only  question  made  in  this  case  is  whether  the  Court 
below  erred  in  overruling  the  demurrer  to  the  amendment  to 
the  complainant's  original  bill,  which  seeks  to  make  Smith 
liable  individually  for  the  wrongful  conversion  of  the  tru^t 
funds,  when  the  original  bill  charges  him  with  having  received 
the  trust  money,  as  the  administrator  of  Abbott's  estate.  The 
original  bill  was  filed  against  the  defendants  on  the  2d  day  of 
October,  1868,  in  which  it  is  alleged  that  the  defendant,  SmiUi, 
as  the  administrator  of  Abbott,  made  a  private  contract  with 
Skelly  to  sell  him  a  settlement  of  land  in  Grordon  county  for 
the  sum  of  $12,000  00;  that  the  land  was  sold  by  Smith,  as 
administrator  of  Abbott,  at  public  sale,  to  perfect  the  title, 
and  was  bid  off  by  Skelly  in  the  spring  of  the  year  1860  for 
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?8,000  00,  Skelly  giving  his  notes  to  Smith,  as  administrator 
of  Abbott,  payable  at  different  times,  for  the  sum  of  $12,000, 
specifying  therein  that  the  same  was  in  part  payment  of  said 
Abbott's  land.  Smith,  as  administrator  of  Abbott,  executed 
a  bond  to  Skelly  to  make  him  a  title  to  the  land  when  the 
notes  should  be  paid.  The  complainant  alleges  in  his  orig- 
inal bill,  that  Skelly  paid  $7,100  00  on  the  notes,  and  that 
the  money  so  paid  by  him  was  the  money  of  his  cestui  qiie 
tmstSy  and  that  Smith  knew  it.  The  object  of  the  original 
bill,  manifestly,  is  to  subject  the  land  to  the  payment  of  the 
alleged  trust  debt,  alleging  that  Skelly's  estate  is  insolvent. 
In  fact,  the  bill  pra3's  that  said  Smith,  as  administrator  of 
Abbott,  may  be  required,  by  a  decree  of  the  Court,  to  convey 
the  land  to  the  complainant,  as  trustee,  for  the  use  of  his  ces- 
tui que  trusts^  and  that  the  bond  and  notes  be  canceled,  or 
that  the  land  be  sold  and  the  complainant's  trust  debt  may 
have  a  priority  of  lien  on  the  proceeds  of  such  sale.  There 
is  nothing  in  the  original  bill,  or  in  the  special  prayers  thereof, 
or  in  the  general  prayer  of  the  bill,  consistent  with  the  allega- 
tions contained  in  it,  which  seeks  to  make  Smith  liable  for  the 
trust  funds  in  his  individual  capacity.  Smith,  as  the  admin- 
istrator of  Abbott,  and  Smith,  in  his  individual  capacity,  are 
different  persons,  in  the  eye  of  the  law,  so  far  9^  personal  lia- 
bility is  concerned.  The  amendment  introduced  a  new  cause 
of  action  against  the  defendant,  charged  him  with  an  indi- 
vidual liability  for  which  he  was  not  charged  in  the  original 
bill,  and  for  which  no  decree  could  have  been  rendered  against 
him,  individually,  according  to  the  allegations  contained  there- 
in, either  under  the  sj>ecial  or  general  prayer  thereof,  and  if 
liable,  individually,  for  the  conversion  of  the  trust  fund,  that 
liability  was  barred  by  the  statute  of  limitations  applicable 
thereto  at  the  time  the  amendment  was  made. 

2.  The  original  bill  alleges  that  the  money  was  paid  to  the 
defendant.  Smith,  in  the  years  1860,  1861  and  1863.  The 
amendment  charges  that  the  defendant.  Smith,  received  the 
money,  as  charged  in  the  original  bill,  and  by  the  means 
therein  charged,  and  if  the  estate  of  Abbott  is  not  liable  to 
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aocount  for  the  8ame,  then  the  complaiDant  prajs  that  Smith 
be  held  liable,  in  his  individual  capacity,  to  account  therefor. 
The  amendment  was  made  on  the  11th  of  February,  1873. 
The  trust  for  which  the  amendment  seeks  to  make  the  defend- 
ant individually  liable  is  not  a  continuing,  subsisting  trust, 
but  an  implied  trust,  which  the  statute  of  limitations  of  four 
years  bars  the  remedy.  In  our  judgment,  the  Court  below 
erred  in  overruling  the  defendant's  demurrer  to  the  amend- 
ment. 
Let  the  judgment  of  the  Court  below  be  reverifed^ 


Jambs  M.  Rodgers  et  al,  plaintiffs  in  error,  vs.  M.  Hamil- 
ton, survivor,  defendant  in  error. 

Where  a  planter  contracted  a  debt  with  a  factor  for  provisions  to  make 
his  crop,  and  gave  a  lien  on  his  crop  for  the  payment  thereof,  and  of 
any  attorney's  fees  for  the  enforcement  thereof,  and  no  action  was  taken 
to  enforce  the  lien,  but  only  a  suit  for  the  debt,  claiming  such  fees  at 
due  for  such  suit : 

Held,  That  the  lien  for  attorney's  fees  was  not  a  good  lien,  under  the 
Act  of  1866,  authorizing  liens  to  secure  the  payment  of  money  due  for 
provisions,  etc.,  and  that  such  fees  are  not  recoverable  in  a  suit  at  Uw 
for  the  debt. 

Factor's  lien.  Attorney's  fees.  Before  Judge  Clark. 
Sumter  Superior  Court.    October  Adjourned  Term,  1872. 

J.  F.  &  M.  Hamilton  brought  complaint  against  James  M. 
Rodgers  as  maker,  and  Adams,  AVashburu  &  Company  as  in- 
dorsers,  for  the  sum  of  $592  30,  besides  interest,  and  §40  00 
as  counsel  fees,  on  the  following  instrument : 

"$592  30,  Americus,  Georgia,  March  4th,  1870. 

"On  November  Ist,  next,  I  promise  to  pay  to  Adams, 
Washburn  &  Company,  or  bearer,  $592  30,  for  value  re- 
ceived, as  an  advance  on  my  crop  of  cotton  of  the  present 
year,  raised  in  the  county  of  Sumter,  State  of  Georgia,  said 
advance  being  for  the  purpose  of  enabling  me  to  make  said 
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crop,  and  I  do  hereby  give  thera,  or  bearer,  a  lien  on  my  said 
crop  to  secure  said  advance,  and  any  other  advance  made  me 
during  the  year;  and  I  also  agree  to  deliver  to  them,  or  bearer^ 
at  Savannah,  enough  of  said  cotton  crop  to  pay  this  note  at 
its  maturity,  binding,  also,  hereby  my  crop  of  corn  and  my 
stock  of  all  kinds  for  the  full  and  punctual  performance  of 
the  above  obligation,  and  for  the  payment  of  all  costs  and 
counsel  fees,  if  any  are  incurred  in  the  premises,  and  giving 
them  hereby  a  full  and  legal  control  of  the  same,  with  power 
to  transfer  this  lien  by  delivery. 

(Signed)  "JAMES  M.  RODGERS. 

"Indorsed :  Adams,  Washburn  &  Company.  ^ 

"Credit  of  8244  80." 

The  defendants  pleaded  the  general  issue,  part  payment 
and  failure  of  consideration. 

Pending  the  litigation,  the  death  of  J.  F.  Hamilton  was 
suggested,  and  the  suit  was  ordered  to  proceed  in  the  name  of 
M.  Hamilton,  as  survivor. 

The  defendants  moved  to  dismiss  the  plaintiff's  declaration 
so  far  as  it  claimed  attorney's  fees.  The  motion  was  over- 
ruled, and  defendants  excepted. 

The  plaintiffs  introducerl  in  evidence  the  instrument  sued 
on,  and  the  admission  of  defendants  that  $40  00  was  a  reason- 
able charge  for  counsel  fees. 

The  Court  charged  the  jury  as  follows :  "Well,  gentlemen, 
on  the  production  of  the  note  by  the  plaintiff,  and  in  the  ab- 
sence of  proof  by  the  defendants,  it  is  your  duty  to  find  for 
the  plaintiffs." 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  princi- 
pal, interest  and  counsel  fees  sued  for,  less  the  credit  entered 
on  the  written  obligation. 

The  defendants  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  Court  erred  in  refusing  to  dismiss  the 
plaintiff's  declaration  so  far  as  the  claim  for  counsel  fees  was 
concerned. 
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2d.  Because  the  Court  erred  in  the  aforeaaid  charge. 

3d.  Because  the  verdict  vras  c<Mitrarv  to  the  law  and  the 

0 

evidence. 

The  motion  was  overruled^  and  defendants  excepted  upon 
each  of  the  aforesaid  grounds. 

HAWKI^'8  &  GuERRY,  bj  Phil.  Cook^  for  plaintifis  in 
error. 

B.  P.  HoLLis ;  Allen  Fort,  for  defendant. 

McCay,  Judge. 

JJjHm  a  fair  construction  of  the  contract  sued  on,  we  are 
of  opinion  that  the  agreement  to  pay  counsel  fees  was  a  part, 
not  of  the  contract  to  pay  the  money,  but  of  the  contract  that 
the  plaintifis  should  have  a  lien  on  the  crop.  This  seems 
never  to  have  been  enforced,  and  so  far  as  counsel  fees  are 
concerned,  is  not  a  good  lien  under  the  Act  of  1866.  That 
confines  the  lien  to  provisions  and  commerdal  manures.  We 
think,  therefore,  the  plaintiff  had  no  right  to  recover  the  fees 
for  the  present  suit.  But  though  we  reverse  tlie  judgment 
we  shall  direct  the  Court  not  U>  grant  a  new  trial  if  the  plain- 
tiff will  write  off  fi'om  the  verdict  the  amount  of  said  fees. 

Judgment  reversed. 


The  Atlantic  and  Gulf  Railroad  Company,  plaintiff 
in  error,  vs.  Carrie  R.  Burt,  defendant  in  error. 

The  eridence  in  this  cause  as  to  the  distance  the  horse  ran  on  and  bjthe 
track  before  he  was  killed,  was  not  only  eonflicting,  bat  was  sochy 
when  connected  with  the  other  facts  proven,  as  to  make  it  a  proper 
case  for  the  jury  to  decide  the  question  of  negligence  on  the  part  of 
the  railroad,  and  there  being  no  misdirection  by  the  Court  to  the  juty^ 
we  cannot  disturb  the  verdict. 

Railroads,    New  trial.    Before  Judge  Schley.    Bryan  Su- 
perior Court.    April  Term,  1873, 
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_^^^^^^_^^^_^^_^^^  -  -    -  ^     ^   — ,,         ,      -  — . 

Carrie  R.  Burt  brought  case  against  the  Atlantic  and  Gulf 
Kailroad  Company  for  $200  00  damages,  alleged  to  have 
been  sustained  on  account  of  the  killing  of  a  horse  belonging 
to  h^  by  said  defendant,  through  the  careless  and  negligent 
running  of  its  engines  and  cars.  The  defendant  pleaded  the 
general  issue.    The  following  evidence  was  introduced : 

FOR  THE  PLAINTIFF. 

K.  Burt  testified  as  follows :  He  was  at  station  number  one 
and  a  half,  on  the  Atlantic  and  Gulf  Railroad,  in  Bryan  coun- 
ty, on  the  night  of  the  accident;  saw  passenger  train  approach- 
ing; train  was  behind  time;  when  train  came  up  to  the  station, 
he  found  that  a  horse  belonging  to  plaintiff  had  been  killed ; 
accident  happened  about  five  hundred  yards  from  the  station ; 
the  night  was  a  bright  moonlight  one,  and  the  accident  hap- 
pened about  nine  o'clock ;  the  horse  was  worth  $200  00. 

Stephanus  Ford  testified  as  follows :  Was  at  the  station,  in- 
tending to  go  to  Savannah  on  cars;  knew  the  horse  of  plain- 
tiff; it  was  worth  $200  00;  train  was  behind  time;  was  run- 
ning fast. 

Thomas  C.  Arnold  testified  as  follows :  Was  called  on  to 
value  the  horse,  and  valued  it  at  $200  00;  the  horse  was  worth 
that  sum,  at  least. 

Thomas  W.  Davis  testified  as  follows :  The  morning  after 
the  accident,  was  at  station  number  one  and  a  half,  Atlantic 
and  Gulf  Railroad,  and  went  to  the  place  where  the  accident 
occurred;  saw  tracks  of  a  horse  which  had  run  along  the  side 
of  the  track  for  al)out  one  hundred  yards;  was  called  on  to 
value  the  horse,  and  valued  it  at  $200  00;  saw  the  horse  of 
plaintiff  lying  dead  by  the  roadside,  evidently  killed  by  the 
cars;  the  tracks  showed  that  the  horse  was  running  very  fast 
at  the  time  he  was  struck  by  the  cars. 

FOR  THE  DEFENDANT. 

Thomas  Rahn  testified  as  follows:  Was  engineer  of  the 
train  on  the  night  of  the  accident;  was  approaching  station 
number  one  and  a  half,  and  when  about  a  quarter  of  a  mile 
off,  blew  brakes  to  stop  at  station;  train  was  running  on  sched- 
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ule  time,  fifteen  miles  an  hour;  immediately  after  whistle  blew, 
the  horse  jumped  upon  the  track,  about  thirty  or  forty  yards 
ahead  of  the  engine;  made  every  effort  to  stop  the  train  by  re- 
versing the  engine  and  blowing  off  steam,  at  the  same  time 
blowing  the  whistle  to  scare  the  horse  from  the  track;  the 
horse  was  running  when  I  first  observed  him. 

William  Boone  testified  as  follows :  Was  fireman  on  the 
train  on  the  night  of  the  accident;  when  approaching  tlie  sta- 
tion, a  horse  jumped  upon  the  track,  about  thirty  yards  in 
front;  every  effort  was  made  tj)  stop  the  train  by  reversing  the 
engine  and  putting  on  brakes;  the  horse  was  killed. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $200  00 
and  costs  of  suit.  The  defendant  moved  for  a  new  trial,  be- 
cause the  verdict  was  contrary  to  the  law  and  the  evidence. 
The  motion  was  overruled,  and  the  defendant  excepted. 

Law,  Lovell  &  Fallioant,  for  plaintiff  in  error. 
KuFUS  E.  Lester,  for  defendant. 

Trippe,  Judge. 

We  were  urged  in  the  argument  of  this  case  to  decide 
whether  it  was  negligence  on  the  part  of  a  railroad  company 
not  to  have  its  road  fenced  so  as  to  keep  stock  off  the  road, 
and  from  the  dangers  of  the  running  of  the  train.  We  do 
not  see  that  there  is  any  necessity  to  consider  that  question 
under  the  fitcts  of  this  case. 

The  evidence  touching  the  question  of  negligence  in  this 
particular  case  was  somewhat  conflicting,  and  it  was  a  proper 
matter  to  be  left  to  the  jury.  The  two  railroad  employees 
testified  that  the  horse  jumped  on  the  track  about  forty  yards 
ahead  of  the  car,  and  that  the  train  ran  about  eighty  yards  be- 
fore the  horse  was  struck,  or,  in  other  words,  the  horse  was 
forty  yards  ahead  when  he  got  on  the  track,  and  ran  another 
forty  before  he  was  killed.  They  state  they  did  what  they 
could  to  prevent  the  accident,  such  as  shutting  oft*  steam, 
blowing  on  brakes,  etc.  It  was  proven  by  the  plaintiff  that 
the  horse  ran  about  one  hundred  yards  on  and  by  the  side  of 
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the  road,  and  that  from  his  tracks  he  was  running  very  fast. 
It  also  appeared  that  the  train  was  a  passenger  train,  was  ap- 
proaching a  station,  and  had  already  shut  off  steam  and  sig- 
naled the  brakes  to  be  put  on  before  the  horse  got  on  the  road. 
This  brief  statement  shows  what  the  jury  was  to  pass  upon. 
And  the  point  was  by  no  means  so  weak  as,  when  decided  in 
favor  of  plaintiff,  to  call  for  the  setting  aside  the  verdict. 
That  point  was,  that  there  must  have  been  fault  on  the  part 
of  some  of  the  agents  of  the  road,  from  the  fact  that  after 
steam  had  been  shut  off,  and  the  brakes  applied,  a  passenger 
train  would  still  overtake  a  horse,  which  was  forty  yards 
ahead  and  running  very  fast.  It  did  not  appear  to  be  down 
grade,  and  in  such  a  case  we  do  not  feel  compelled  to  say  the 
Court  and  jury  should  be  overruled  on  account  of  the  ver- 
dict. 

Judgment  affirmed. 


H,  A.  Lee,  sheriff,  plaintiff  in  error,  w.  James  W.  Arm- 

6TRONO,  defendant  in  error. 

1.  A  rule  nisi  against  a  sheriff  is  not  demurrable  for  uncertainty  which 
sets  forth  at  its  head  the  name  of  the  plaintiff  and  defendant  of  a  Ji, 
fa.,  the  amount  of  the  principal  and  interest  at  the  date  of  the  judg- 
ment, the  Court  to  which  the  Ji.  fa.  is  returnable,  and  which  alleges 
that  the  sheriff  has  had  the  Ji.  fa.  long  enough  to  have  made  the 
money. 

2.  Two  Ji.  fas.  may  be  included  in  one  rule  nisi  against  the  sheriff,  and 
if  one  of  them  be  not  fully  described,  a  general  demurrer  does  not  lie 
to  the  rule. 

8.  This  Court  cannot  consider  a  question  not  made  in  the  record  before 
it,  and  the  fact  that  the  clerk  of  the  Superior  Court  has  sent  up  with 
the  transcript  a  portion  of  the  record  of  another  case,  does  not  make 
that  case  a  part  of  the  record  of  this  case. 

Rule  against  sheriff.  Practice  in  the  Supreme  Court.  Be- 
fore Judge  Clark.  Macon  Superior  Court.  May  Term, 
1873. 
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A  rule  nisi  issaed  at  the  instance  of  James  W.  Armstrong, 
against  H.  A.  Lee,  sheriff  of  Maoon  county,  as  follows : 

"  James  W.  Armstrong  vs.  Shadrach  Ware,  security. 

<'Fi.  /a.  in  Macon  Superior  Court,    Ptincipalj  $569  43.     Interest  to 
May  %ih,  18G4,  $132  86.     CoeU,  $15  00. 

"  The  Same  vs.  Same. 

''Principal,  $434  46.    Inierttt  to  March  20th,  1866,  $120  03.     Cottt, 
$14  60. 

^'  It  appearing  to  the  Court  that  the  sheriff  of  Maoon  county, 
H.  A.  Lee,  has  had  the  above  two  Ji.  fas.  in  his  hands  long 
enough  to  have  made  the  money  due  thereon,  and  that  he  has 
not  done  so,  and  no  sufficient  reason  appearing  why  he  lias 
not  done  so:  Ordered,  that  said  sheriff,  H.  A.  Lee,  show 
cause,  instanter,  why  he  should  not  pay  over  the  amounts  due 
on  the  above  two  Ji.  fas.,  respectively,  to  plaintiff's  attorneys, 
or  in  de&ult  thereof,  be  attached  for  contempt  of  this  Court" 

The  sheriff  demurred  to  said  rule,  upon  the  following 
grounds : 

1st.  Because  said  rule  did  not  contain  sufficient  averments 
to  charge  the  sheriff  with  liability. 

2d.  Because  it  embraced  two  different  executions,  issued 
from  different  terms  of  the  Court 

3d.  Because  said  rule  did  not  show  any  amounts  due  on 
said  executions,  except  as  appear  from  the  statement  of  the 
cases. 

4th.  Because  it  fails  to  show  any  property  subject  to  said 
executions  out  of  which  he  could  have  made  the  money. 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

Accompanying  the  transcript  of  the  record  appear  the  pro- 
ceedings subsequently  had  against  the  sheriff  on  the  rule  ab- 
solute, for  the  purpose  of  attaching  him  for  contempt  No 
allusion  thereto  is  made  in  the  bill  of  exceptions. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

N.  A.  Smith  ;  Joseph  Armstrong,  for  defendant. 
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McCaY,  Judge. 

As  this  case  at  present  stands  we  see  no  error  in  the  judg- 
ment. 

1.  We  do  not  think  the  rule  wm  was  so  defective  as  to  be 
demurrable.  The  heading  is  fairly  a  part  of  it.  Indeed,  it 
has  been  the  practice  for  many  years  in  this  State  to  describe 
the  Ji.  fa.  just  as  it  is  done  here.  The  names  of  the  parties 
are  stated,  the  amount  of  the  principal  and  interest  mentioned 
on  the  back  of  the  Ji.  fa.,  and  the  Court  out  of  which  it  is- 
sued. It  is  then  assumed  and  stated  that,  it  having  been 
made  to  appear  to  the  Court  that  the  above  stated  fi.  fa.  has 
been  placed  in  the  hands  of  the  sheriff,  and  that  he  has  had 
the  same  long  enough  to  have  made  the  money,  it  is  ordered, 
etc.  We  think  this  certain  enough  to  notify  the  sheriff  what 
fi.  fa.  he  is  to  answer  about.  With  this  and  his  answer  there 
is  enough  to  enable  the  Court,  on  inspection  of  the  fi.  fa.,  to 
give  a  judgment. 

2.  We  think,  too,  that  two  fi.  fas.  may  be  introduced  in 
one  rule.  This  has  always  been  the  practice  in  this  State. 
We  see  no  evil  in  it ;  and  we  will  not  disturb  a  practice  so 
long  continued.  One  of  the  fi.  faa.  is  not  described  as  fully 
as  it,  perhaps,  ought  to  be,  as  there  is  no  statement  of  the  Court 
from  which  it  issued.  But  as  there  is  one  fi.  fa.  stated  fully, 
a  general  demurrer  to  the  whole  was  not  good.  A  special 
demurrer  for  this  defect  would  have  been  met  by  an  amend- 
ment. It  does  not  appear  that  the  original  rule  nisi  was 
not  on  the  minutes  of  December  term.  If  so,  there  was  no 
need  of  any  establishment  of  the  lost  original.  That  the 
minutes  do  not  show  the  original  was  signed  by  the  Judge, 
13  no  objection.  The  law  does  not  require  any  evidence  of 
the  assent  of  a  Judge  to  an  order,  except  his  signature  to  the 
minutes.  What  may  be  the  practice  of  the  Judge  is  imma- 
terial. One  ground  of  the  demurrer  is,  that  the  rule  nisi 
cannot  go  on  in  the  name  of  Armstrong.  Why,  does  not 
appear.  It  was  said  in  the  argument  that  the  reason  was  that 
Armstrong  was  dead.     This  does  not  appear  in  the  record. 
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and  we  cannot  know  it.  We  are  pretty  clear  that  a  rule  against 
the  sheriff  cannot  be  brought  in  favor  of  a  dead  man.  It  is 
a  personal  proceeding,  founded,  it  is  true,  on  the  sheriff's  con- 
tempt of  the  process  of  the  Court,  but  it  is  a  matter  of  right 
if  the  contempt  be  shown :  Code  of  1873,  3949 ;  and  the 
judgment  is  a  lien  on  the  sheriff's  property,  and  may  be  en- 
forced by  levy  and  sale  like  other  judgments:  Code  1873, 
section  2001.  It  is  a  form  of  suit,  and  cannot  go  on  in  the 
name  of  a  dead  man.  But,  as  we  have  said,  it  does  not  ap- 
pear in  the  record  that  Armstrong  was  dead.  The  suggestion 
of  his  death  here  would  not  meet  the  case  if  he  were  dead  at 
the  time  of  the  judgment,  though  the  judgment  would  be 
void.  We  have,  however,  no  original  jurisdiction  and  can 
only  determine  the  question  after  a  judgment  on  the  point 
by  the  Court  below. 

3.  The  paper  which  happens  to  be  in  the  record  (part  of 
the  proceeding  in  the  second  rule)  we  can  take  no  notice  of. 
It  does  not  belong  to  this  record.  This  bill  of  exceptions  is 
to  the  judgment  of  the  Judge  overruling  the  demurrer  to 
the  original  rule  nm,  upon  which  the  rule  absolute  is  founde<l. 
The  papers  connected  with  the  second  rule  have  nothing  to  do 
with  this  case. 

Judgment  affirmed. 


C.  M.  Compton  &  Sons,  plaintiffs  in  error,  vs.  Sabah  G. 

Pitman  et  al,y  defendants  in  error. 

1.  Land  was  devised  to  the  wife  for  life,  and  at  her  death  to  be  eqoallj 
divided  between  two  daaghters,  L.  and  E.  Jadgments  were  obtained 
against  the  representative  of  the  estate  on  debts  due  by  the  testator. 
After  the  rendition  of  the  judgments  and  death  of  the  tenant  for  life, 
the  land  was  equally  divided  between  the  daughters,  L.  and  E.  Sab- 
sequent  to  this  L.  mortgaged  the  portion  she  received  to  G.  Plaintiffs 
in  the  judgments  caused  their  executions  to  be  levied  on  the  share  re- 
ceived by  E.  The  executions  not  being  satisfied  from  the  proceeds  of 
this  levy,  they  were  levied  on  the  land  of  L.  C,  the  mortgagee,  filed 
a  bill  to  enjoin  the  sale  under  this  levy,  on  the  ground,  amongst  others. 
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that  plaintiffs  made  an  agreement  with  E.  or  those  holding  under  her, 
whereby  they  remitted  all  claims  on  her  land  for  $1,000  00,  when  the 
same  wa^  worth  nearly  fonr  times  that  sum,  and  that  thereby  the  whole 
of  the  balance  of  the  executions,  amounting  to  about  $6,000  00,  is 
sought  to  be  enforced  against  the  land  of  L.,  on  which  he  holds  the 
mortgage : 

Ileldf  That  the  right  of  contribution  existed  between  L.  and  E.  as  to 
the  payment  of  the  executions,  and  if  the  creditors  discharged  all 
claims  on  the  land  of  E,  for  less  than  the  proportionate  share  of  her 
liability  to  contribute  to  L. — C,  as  the  creditor  of  L.,  by  mortgage, 
which  has  been  foreclosed,  is  entitled  to  assert  her  rights,  as  well  as  his 
own  equities  arising  out  of  such  facts,  against  such  creditors. 

If  the  facts  recited  are  established  on  the  final  hearing,  and  a  sufficient 
showing  was  made  on  the  application  for  injunction,  to  entitle  com- 
plainant to  such  hearing — only  one-half  of  the  amount  of  the  execu- 
tions— not  deducting  the  credit  of  $1,000  00  collected  of  E.,  should 
be  enforced  against  the  land  mortgaged  to  C.  The  levy  should  pro- 
ceed and  the  land  be  sold,  and  the  amount  it  may  bring,  in  excess  of 
one-half  of  the  executions,  should  be  impounded  by  direction  of  the 
Chancellor  to  abide  the  final  determination  of  the  cause. 

2.  The  evidence  at  the  hearing  for  an  injunction,  shows  no  equity  arising 
out  of  the  question  as  to  part  of  the  land  received  by  L.  being  turned 
over  to  her  by  the  tenant  for  life  (who  was  the  executrix)  before  the 
judgments  were  obtained,  nor  do  the  facts  shown  in  the  matter  of  the 
release  by  the  creditors  to  L.  of  certain  lands  of  her  deceased  hus- 
band's estate,  although  he  was  a  co-defendant  in  some  of  the  judg- 
ments, authorize  the  injunction  to  be  enlarged,  as  her  claim  for  dower 
and  twelve  months'  maintenance,  both  of  which  had  been  assigned  aud 
set  apart,  would  exhaust  the  same. 

Injunction.  Levy.  Judgment  Contribution.  Before 
Judge  Bartlett.  Baldwin  County,  At  Chambers.  Sep- 
tember 18th,  1873. 

P.  M.  Compton  &  Company  filed  their  bill  against  Sarah 
G.  Pitman,  Henrietta  Miller,  administratrix  of  Joseph  Mil- 
ler, deceased,  James  H.  Nichols,  executor  of  Thomas  B.  La- 
mar, deceased,  and  James  W.  Moore,  sheriff  of  Hancock 
county,  containing  substantially  the  following  averments: 

1st.  Complainants  have  mortgages  on  the  "Justice"  and 
*' Davis"  places  of  Eliza  A.  Roberson,  lying  in  Hancock 
county;  firet  mortgage,  dated  April  4th,  1870,  on  which 
$493  43  is  due,  besides  interest  and  cost;  second,  dated  No- 
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vember  29th,  1870,  on  which  $1,862  75  is  due,  besides  in- 
terest and  costs,  and  both  are  foreclosed. 

2d.  The  sheriflF  of  Hancock  county  levied  upon  said  "Jus- 
tice" and  "  Davis '^  places  in  June,  1872;  upon  the  first,  with 
the  execution  of  Joseph  Miller  vs.  Araminta  Speights,  execn- 
trix  of  John  Speights,  issued  from  Baldwin  Inferior  Court  at 
its  May  term,  1866;  upon  the  second,  with  the  execution  of 
Sarah  G.  Pitman  vs.  said  Araminta  Speights,  executrix  as 
aforesaid,  issued  upon  a  judgment  obtained  at  the  same  term  of 
said  Inferior  Court.  The  fi,  fa.j  of  James  H.  Nichols,  exec- 
tor  of  Thomas  B.  Lamar,  V8,  Araminta  Speights,  executrix  as 
aforesaid,  issued  upon  judgment  of  August  term,  1867,  of 
Baldwin  Superior  Court,  was  in  the  sheriff's  hands  to  claim 
money  on  distribution. 

3d.  William  A.  Roberson  was  principal  and  John  Speights 
was  surety,  on  the  notes  on  which  said  judgments  were  ob- 
tained ;  judgments  were  likewise  obtained  on  said  notes 
against  Roberson's  administrator. 

4th.  Eliza  A.  Roberson  arrested  the  sale  of  said  "Justice" 
and  "  Davis"  places  under  said  levy  of  June,  1872,  by  a 
claim  returnable  to  October  terra,  1873,  of  Hancock  Superior 
Court. 

5th.  John  Si)eights  devised  his  lands  to  his  wife  for  life, 
remainder  to  his  daughters,  Louisa  Ray  and  Eliza  A.  Rober- 
son, and  made  his  wife  executrix  of  his  will ;  as  such  she 
assented  to  the  "  Justice"  place,  as  a  legacy,  in  1863 ;  the 
same  year  she  relinquished  her  life  estate  therein,  and  gave 
possession  thereof  to  Eliza  A.  Roberson,  as  part  of  her  l^cy 
under  her  father's  will. 

6th.  The  judgments  of  Pitman,  Nichols  and  Miller  are  no 
legal  liens  on  said  "  Justice"  place,  because  obtained  three 
and  four  vears  after  such  assent  and  delivery.  The  wav  for 
these  creditors  to  reach  the  "Justice"  place  is  to  sue  Eliza  A. 
Roberson  for  contribution. 

7th.  Eliza  A.  Roberson  consented  for  Pitman,  Nichols  and 
Miller,  plaintiffs  in  fi,  fa,,  to  take  a  verdict  in  the  claim 
pending  in  Hancock  Superior  Court,  declaring  the  "  Justice" 
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and  "  Davis"  places  subject  to  their  executions — she  receiv- 
ing as  a  consideration  therefor  a  written  release  from  said 
plaintiflfe  in  ji.  fa.  of  eight  hundred  acres  of  land,  less  her 
dower  in  five  hundred  acres  thereof — all  that  remains  of  her 
husband^  William  A.  Roberson,  the  principal  debtor's  lands, 
from  the  liens  of  their  judgments  and  liability  to  their  exe- 
cutions. 

8th.  This  release  of  the  property  of  the  princijml  discharges 
the  surety,  and  complainants  as  mortgage  creditors  of  the 
surety's  legatee  can  set  up  this  discharge. 
9th.  The  bill  prays— 

1st.  That  the  "  Justice"  place  may  be  decreed  not  subject 
to  the  liens  of  the  judgments  of  Pitman,  Nichols  and  Miller, 
because  it  was  a  legacy  assented  to,  paid,  and  vested,  before 
said  judgments  were  obtained. 

2d.  That  both  the  "  Justice"  and  "  Davis"  places  are  dis- 
charged from  liability  to  these  executions,  because  Speights, 
the  surety,  and  his  property,  are  discharged  by  releasing  the 
principal's  lands. 

3d.  That  the  said  executions  be  enjoined  until  the  further 
order  of  the  Court. 
4th.  General  relief. 
The  amendment  avers — 

1st.  Pitman,  Nichols  and  Miller,  plaintifis  in  ji,  fa,j  well 
knew  that  Speights  was  only  surety,  and  so  did  their  attor- 
neys, Crawford  &  Williamson. 

2d.  The  lands  of  John  Speights  were  equally  divided  be- 
tween his  daughters,  in  the  year  1869,  Eliza  A.  Roberson 
receiving  the  "Justice"  and  "Davis"  places;  Louisa  Ray, 
the  "Homestead,"  "Ennis"  and  "  Babb"  places — each  share 
worth  $3,800  00. 

3d.  Pitman,  Nichols  and  Miller  had  these  executions  levied 
upon  the  "  Homestead,"  "  Ennis "  and  "  Babb "  places,  and  they 
were  advertised  for  May  sale,  1872;  pending  said  levy  and 
advertisement,  and  a  few  days  before  May  sale,  plaintiffs  in 
Ji.  fa.  compounded  with  Sallie  Roberson  (the  daughter  of 
Xfouisa  Ray)  and  Sallie's  husband,  J.  A.  P.  Roberson,  (who 
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were  in  possession  of  said  three  places),  for  the  sum  of 
$1,000  00 — and  loaned  said  Sallie  and  J.  A.  P.  Boberson 
their  executions  to  buy  said  three  places  for  said  sum — ^the 
sheriff  stating  publicly  at  the  time  of  trying  said  property 
for  sale,  that  the  places  were  only  sold  to  perfect  titles. 

4th.  Said  plaintiffs  in  Ji.  fa,  admit  that  the  three  places 
were  assets  in  the  hands  of  the  executrix,  Araminta  Speights, 
at  the  time  their  judgments  were  obtained  against  her  and  at 
the  time  of  her  death. 

5th.  The '^  Justice"  place  is  discharged  from  the  liens  of 
the  judgments  of  Pitman,  Nichols  and  Miller,  because  said 
plainti£&  in  Ji.  fa.  have  released  the  "Homestead,"  "Ennis" 
and  "Babb  "  places,  worth  $3,800  00,  for  $1,000  00,  and  they 
cannot  proceed  against  the  "Justice"  place,  which  was  a  1^- 
acy  assented  to,  vested  and  paid,  and  in  the  hands  of  the  lega- 
tee, Eliza  A.  Roberson,  before  said  judgments  were  obtained, 
until  the  assets  in  the  hands  of  the  executrix  are  exhausted. 

6th.  Both  "Justice"  and  "Davis"  places  are  diachaiged,  or 
else  said  plaintifis  in  jli.  fa.  are  precluded  from  the  right  to  claim 
more  than  $1,000  00  from  Eliza  A.  Roberson.  The  "Home- 
stead," "Ennis"  and  "Babb"  places  are  worth  $3,800  00. 
Plaintiffs  in  fi.  fa.  released  them  for  $1,000  00,  leaving  their 
executions  fraudulently  open  for  $5,000  00  to  be  levied  of  the 
"Justice"  and  "Davis"  places.  Plain ti&  in  Ji.  fa.  thus  vio- 
late the  rule  of  law  that  legacies  must  abate  pro  rata  to  pay 
the  testator's  debts,  and  by  compounding  with  Sallie  Roberson, 
deprived  Eliza  A.  Roberson  of  her  right  to  compel  contribu- 
tion from  her  co-legatee,  Louisa  Ray. 

7th.  A  prayer  for  a  discharge  of  the  "Justice"  place,  on 
the  fifth  ground  taken  in  the  amendment 

8th.  A  prayer  for  a  discharge  of  both  places,  on  the  sixth 
ground,  and  for  general  relief. 

Sarah  G.  Pitman  and  Henrietta  Miller,  administratrix,  by 
their  answers,  admit  the  following  allegations : 

1st.  As  to  the  mortgages  of  Compton  &  Sons;  as  to  the  ex- 
ecutions having  been  levied  in  June,  1872;  the  stay  of  sale 
by  the  claim  of  Eliza  A.  Roberson;  say,  moreover,  ttiat  Pit- 


ATLANTA,  JULY  TERM,  1873.  617 

Gompton  &  Sous  vs.  Pitman  et  al. 

man's  execution  is  against  John  Speight's  estate  alone,  and 
that  $7,000  00  were  due  on  all  the  executions  at  the  time  of 
said  levy. 

2d,  Deny  that  the  "  Justice '^  place  was  assented  to  as  a  leg^ 
acy  in  1863;  say  that  the  executrix  had  possession  of  it,  as 
unadministered  assets,  in  1867,  and  that  the  records  of  the 
Court  of  Ordinary  show  no  such  assent. 

3d.  See  exhibit  A  of  answer,  being  the  petition  of  Eh'za 
A.  Roberson,  in  1869,  to  the  Baldwin  Court  of  Ordinary,  ask- 
ing an  equal  division  of  her  father's  lands  between  her  and  * 
her  sister,  Louisa  Ray;  Ordinary's  order  appointing  parti- 
tioners  and  their  division  of  the  land  by  lot;  the  affidavits  of 
J.  A.  P.  Roberson  and  Callaway,  stating  that  Araminta 
Speights  had  possession  of  the  ^^  Justice"  place  till  her  death, 
and  Eliza  A.  Roberson  did  not  get  possession  till  1869,  and 
John  Ray  swears  that  he  had  possession  of  said  place  till 
1869. 

4th.  Deny  the  executrix's  power  to  assent,  under  the  pro- 
visions of  Speight's  will,  and  because  assent  was  before  pro- 
bate. 

5th.  Therefore,  the  "Justice"  place  is  subject  to  the  Hens 
of  these  executions. 

6th.  Admit  the  release  of  the  eight  hundred  acres  of  land ; 
deny  the  effect  claimed  for  it,  i.  e.,  a  discharge  of  Speights, 
and  deny  the  suretyship  of  Speights. 

7th.  The  year's  support  execution  of  Eliza  A.  Roberson, 
for  nearly  $2,000  00,  against  estate  of  William  A.  Roberson, 
is  prior  to  their  executions  in  law.  The  dower  of  said  Eliza 
anbulled  their  levy  as  to  five  hundred  acres,  and  the  three  hun- 
dred acres  lefl  would  not  pay  the  execution  for  the  year's  sup- 
port, for  they  are  not  worth  more  than  $900  00.  Wherefore,  the 
estate  of  the  surety  is  not  damaged  by  the  written  release  by 
said  plaintifi  in  Ji.  fa.  of  the  lands  of  William  A.  Roberson, 
principal. 

8th.  The  word  "surety"  was  not  written  after  Speight's 
name  in  the  notes,  nor  does  the  &ct  of  suretyship  appear  in 
the  judgment. 

Vol.  xlix.  89. 
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9th.  The  homestead  (eight  hundred  acres  of  land,)  was  in- 
cluded by  Eliza  A.  Roberson  in  her  mortgages  to  oomplaia- 
ants.  The  homestead  was  taken  after  said  mortgages  were 
made^  and  the  lands  valued  at  $2  60  per  acre,  in  gold. 

10th.  Eliza  A.  Roberson  is  utterly  insolvent. 

11th.  The  answers  further  aver  that  defendant's  ji,  Ja9. 
were  levied  in  1868^  but  their  enforcement  restrained,  by 
military  orders,  and  the  Constitution  of  1868,  forbidding  the 
enforcement  of  executions  founded  on  slave  debts. 

The  Chancellor  refused  to  enjoin  the  executions  as  prayed. 
Whereupon  the  complainants  excepted. 

Benjamin  W.  Barkow;  William  McKinley,  for 
plaintifis  in  error, 

Crawford  &  Williamson,  for  defendants. 

Trippe,  Judge. 

1.  When  the  legatees  are  in  possession  of  their  legacies  by 
legal  authority,  and  the  assets  of  the  estate  are  exhausted,  a 
creditor  may  proceed  against  each  l^atee  for  bis  pro  rata 
share:  New  Code,  section  2467,  The  right  exists  between 
such  legatees  to  call  upon  each  other  for  contribution,  where 
one  has  been  compelled  to  advance  more  than  bis  share  of  the 
liability:  8  Georgia^  43.  This  being  so,  a  creditor  cannot 
compound  with  one  legatee,  equally  liable  with  another,  for 
less  than  the  pro  rata  share  of  that  one,  discharge  his  lien  on 
the  property  received  by  such  legatee,  when  it  is  worth  the 
full  proportion  of  the  legatee's  liability,  and  then  proceed  to 
enforce  the  whole  balance  of  his  claim  on  the  legacy  received 
by  another  legatee.  It  may  here  be  stated  that  it  does  not 
sufficiently  appear  that  there  was,  oi^  that  there  could  have 
been,  under  the  provisions  of  the  will  of  John  Speights,  an 
assent  by  the  executrix  and  a  legal  delivery  by  her  to  Eliza 
Roberson,  of  the  land  claimed  to  have  been  so  turned  over 
to  her  before  the  judgments  were  obtained.  The  lands  w^re 
given  to  the  widow,  who  was  the  executrix,  for  life,  and  at 
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her  death  to  his  two  daughters,  Mrs.  Robertson  and  Mrs.  Ray. 
The  executrix  did  not  have  the  power  to  select  this  particular 
place  and  give  it  to  either  one  of  the  daughters  as  part  of  her 
share.  Both  the  remaindermen  had  a  vested  right  in  the 
whole  land  per  my  et  per  tout  Indeed,  in  1869,  the  two  leg- 
atees, after  the  death  of  the  tenant  for  life,  regularly  and  by 
legal  proceedings  partitioned  the  land.  So  the  question  does 
notarise  as  to  what  are  the  rights  and  powers  of  judgment 
creditors,  whose  judgments  are  obtained  after  the  legacies 
have  been  assented  to  by  the  executor  and  possession  delivered 
to  the  legatees.  The  case  is  simply  this,  a  judgment  creditor 
has  a  lien  on  the  property  of  both  legatees.  A  creditor  of 
one  of  those  legatees  has  a  lien  on  the  property  of  one  only. 
The  first  creditor,  knowing  all  the  facts,  for  a  sum  of  money 
less  than  the  value  of  the  property  received  by  one  legatee, 
and  less  than  what  is  her  proportionate  liability,  discharges  his 
lien  on  the  property  received  by  that  one,  and  proposes  to 
appropriate  the  whole  property  received  by  the  other  to  the 
payment  of  the  balance  of  his  debt.  We  do  not  pronounce 
that  these  are  absolutely  the  facts,  which  a  jury  has  found  or 
is  compelled  to  find  on  the  hearing.  But  we  speak  of  them 
as  presented  for  the  purpose  of  the  injunction  dsked  for. 

If  a  creditor  have  a  lien  on  two  funds,  and  another  creditor 
has  a  lien  on  but  one  of  the  two,  the  latter  can  comjjel  the 
former  to  proceed  against  that  fund  on  which  he  has  no  lien. 
If  a  plaintiff  in  execution,  for  a  valuable  consideration,  re- 
lease property  which  is  subject  thereto,  it  is  a  satisfaction  of 
such  execution  to  the  extent  of  the  value  of  the  property  so 
released,  so  far  as  creditors  and  purchasers  are  concerned :  New 
Code,  sec.  3658. 

The  equity  of  these  principles  covers  this  case,  and  if  the 
facts  recited  are  established  at  the  hearing,  only  one-half  of 
the  amount  of  the  executions,  not  deducting  the  $1,000  00 
paid  by  Mrs  Ray,  should  be  enforced  against  the  land  mort- 
gaged by  Mrs.  Roberson  to  complainants.  The  levy  should 
proceed,  and  the  amount  the  land  may  bring,  in  excess  of  one- 
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half  of  the  executions,  should  be  impounded,  by  direction  of 
the  Chancellor,  to  abide  the  final  determination  of  the  cause. 

2.  It  has  already  been  stated  that  there  was  no  equity,  un- 
der the  facts  in  the  record,  arising  out  of  the  question  as  to 
part  of  the  land  being  turned  over  to  Mrs.  Roberson  by  the 
executrix  before  the  judgments  of  the  defendants  in  error 
were  obtained.  Nor  do  the  facts  shown  in  the  matter  of  the 
release  by  the  creditors  to  Mrs.  Roberson,  of  certain  lands  of 
her  deceased  husband,  although  he  was  a  co-defendant  in 
some  of  the  judgments,  authorize  the  injunction  to  be  en- 
larged beyond  what  is  above  indicated.  Mrs.  Roberson's 
claims  for  dower  and  twelve  months'  support,  both  of  which 
have  been  assigned,  would  exhaust  what  was  so  released.  It 
was  simply  a  release  of  what  c^uld  not  have  been  made  liable 
to  either  complainants'  or  defendants'  claims.  Hence,  no  dam- 
age to  anybody,  and,  consequently,  no  equity  can  spring  out 
of  it.  Let  the  injunction  be  granted,  as  has  been  already  sug- 
gested. 

Judgment  reversed. 


F.  W.  Sims  &  Company,  plaintiffi  in  error,  t».  Johk  T.  & 
James  Howell,  defendants  in  error. 

The  Tender  of  a  fertilizer  is  presumed  to  warrant  that  the  article  sold  i» 
reasonably  fit  for  the  purpose  intended.  Nor  is  sach  fitness  eoncio* 
siTely  established  bj  proof  that  the  manufactarers,  whose  brand  is  oa 
the  partieular  article  sold,  do  make  an  article  contaimng  fertiliang  in- 
gredients. Whether  the  thing  sold  be  reasonably  fit  for  the  purpose,  i» 
a  question  of  fact,  to  be  determined,  as  other  &cts,  by  competent  eri- 
dence,  the  composition  of  the  article  being  one  fact  bearing  upon  the 
question,  bnt  not  the  only  one.  If,  when  properly  used^  it  ordinarilj 
fails  to  produce  a  good  effect,  it  eannot  be  eonsidered  as  reasonably  fit, 
even  though  it  may  be  shown  that  fertilizing  ingredients  are  used  bj 
the  manufacturers. 

Factors'  Hen.    Sale.    Warranty.    Before  Judge  Clark. 
Sumter  Superior  Court.     April  Adjourned  Term,  1873, 
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F.  W.  Sims  &  Company  foreclosed  a  factor's  Hen  against 
John  T.  &  James  Howell  for  §120  00,  given  for  guano  fur- 
nished them  with  which  to  make  a  crop  for  the  year  1871. 
The  defendants  filed  an  affidavit  of  illegality  to  the  lienfi.fa , 
setting  up  that  the  guano  purchased  was  utterly  worthless. 

The  plaintiffs  showed  the  sale  of  the  guano,  and  proved  by 
W.  T.  Seward,  a  manufacturing  chemist,  and  by  A.  Means, 
the  State  Inspector  of  Fertilizers,  that  the  Eureka  guano, 
bearing  the  same  brand  as  that  sold  to  the  defendants,  con- 
tained valuable  fertilizing  ingredients.  Their  evidence  was 
very  strong,  giving  analyses  of  the  elements  composing  the 
Eureka  guano.  Nine  other  witnesses  were  introduced,  who 
stated  that  they  had  purchased  such  guano  and  had  used  it  to 
great  advantage. 

The  defendant,  John  T.  Howell,  and  ten  witnesses  testified 
as  to  the  worthlessness  of  the  fertilizer.  Also,  that  they  had 
been  sued  for  the  amounts  purchased  by  them,  and  were  de- 
fending; that  the  spring  was  very  wet  and  the  summer  exceed- 
ingly dry. 

The  jury  returned  a  verdict  for  the  defendants.  The  plain- 
tiffs moved  for  a  new  trial,  because  the  verdict  was  contrary 
to  the  law  and  the  evidence.  The  motion  was  overruled,  and 
the  plaintiffs  excepted. 

Hawkins,  Guerby  &  Hollis,  for  plaintiffs  in  error. 

W.  A.  Hawkins,  for  defendants. 

McCay,  Judge. 

The  only  question  in  this  case  is,  whether  the  evidence  of 
the  chemist  and  of  Dr.  Means  makes  out  such  a  case  in  favor 
of  the  fitness  of  this  guano  for  the  purposes  intended,  as  to 
make  the  proof  that  it,  in  fiict,  did  no  good,  immaterial.  We 
may  remark  that  the  evidence  of  these  two  gentlemen  does 
not  make  out  with  certainty  that  the  precise  article  got  by 
the  defendant  and  his  witnesses,  is  the  very  article  they  testify 
about.    Sometimes,  doubtless,  a  good  article  gets  to  be  a  bad 
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one,  by  adulteration  or  exposure,  before  it  comes  into  the 
bands  of  the  consumer ;  but  we  do  not  agree  that  the  evi- 
dence of  a  chemist,  or  of  anybody  else,  that  a  certain  article, 
from  the  nature  of  its  composition,  is  a  good  fertilizer,  is  proof 
conclusive  of  the  fact.  Theories  do  not  always  accord  with 
experience.  If  an  article  professing  to  be  a  manure  ordinarily 
fails  as  such  when  properly  used,  it  is  not  a  good  manure 
although  the  man  of  science  may  be  very  sure  it  is.  It  may 
be  improperly  mixed,  etc.  We  recognize  as  true  tliat  a  ma- 
nure is  not  a  bad  one  because  it  fails  in  a  particular  case, 
though  even  that  is  suspicious — it  may  be  adulterated,  but  if 
it  fails  in  the  hands  of  many,  properly  using  it  in  good  seasons, 
it  is  asking  a  great  deal  to  defendant  for  the  opinion  of  a  chem- 
ist, conclusiveness  against  the  result  of  experience.  The  sci- 
ence of  agriculture,  and  the  law  of  the  growth  of  plants,  that 
mysterious  process  by  which  nature  turns  dead  matter  into 
living  matter,  is  not  so  well  understood  even  by  scientific 
men  as  to  make  their  opinions  conclusive  on  such  subjects. 
Judgment  affirmed. 


Mary  J.  King  d  al.,  plaintifis  in  error,  va.  Joshua  King 

d  oLj  defendants  in  error. 

1.  There  being  no  error  of  law  committed,  the  finding  of  the  jury  on 
the  facts  will  not  be  interfered  with. 

2.  The  affidavits  of  jurors  are  not  admissible  to  impeach  their  verdict 
8.  The  verdict  being  manifestly  against  the  charge  of  the  Court  as  to  the 

liability  of  one  of  the  defendants,  a  new  trial  was  properly  grauted  as 
to  him. 
4.  As  special  verdicts  may  be  fouod  upon  the  trial  of  equity  causes, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial  as  to  some 
of  the  defendants,  and  granting  it  as  to  others. 

Jurors.  Verdict.  New  trial.  Equity.  Practice  in  the 
Superior  Court.  Before  Judge  McCutchen.  Floyd  Supe- 
rior Court.     July  Adjourned  Term,  1872. 
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This  is  the  third  time  this  case  has  been  before  this  Court. 
It  will  be  found  fully  reported  in  37  Georgia  Reports,  205, 
and  in  45  Ibid,,  644.  The  only  facts  necessary  to  an  eluci- 
dation of  the  issues  here  presented,  beyond  those  contained  in 
the  decision,  are  as  follows: 

The  fourth  ground  of  the  motion  for  a  new  trial  was  because 
the  verdict  was  not  unanimous,  three  of  the  jurors  never  hav- 
ing assented  to  the  same.  In  support  thereof  were  attached 
the  aiSdavits  of  two  of  the  jurors  to  the  effect  that  they  never 
had  agreed  to  the  venlict ;  that  they  and  another  juror  hav- 
ing had  no  supper,  and  having  become  exhausted,  consented 
that  the  papers  might  be  delivered  to  the  sheriff  with  the 
verdict  thereon,  but  expressly  reserved  to  themsblves  the 
right,  if  called  on  by  the  Court,  to  dissent  from  said  finding ; 
that  said  papers  were  handed  to  the  sheriff  about  the  break 
of  *day  on  Sunday  morning. 

By  consent  of  counsel,  the  jury  were  permitted  to  return 
their  verdict  to  the  sheriff. 

E.  N.  Bhoyles  ;  A.  R.  Wright,  for  plaintifis  in  error, 

Printup  &  FoucHB ;  Underwood  &  Rowell,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  a  motion  for  a  new  trial  in  an  equity  cause,  insti- 
tuted by  the  complainants  against  three  defendants  to  recover 
certain  trust  funds  alleged  to  be  due  by  the  defendants,  or 
some  one  of  them,  to  the  complainants.  On  the  trial,  the 
jury  found  a  verdict  in  fiivor  of  all  the  defendants.  A  mo- 
tion was  made  for  a  new  trial,  on  the  several  grounds  stated 
therein,  which  was  overruled  as  to  two  of  the  defendants, 
King  and  Franklin,  and  a  new  trial  granted  as  to  the  defend- 
ant, Hargroves,  administrator  of  Grartrell,  to  which  ruling  of 
the  Court  the  complainants  excepted. 

1.  We  find  no  error  in  the  charge  of  the  Court  to  the  jury, 
in  view  of  the  evidence  in  the  record,  and  as  the  jury  found 
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in  &vor  of  King  and  Franklin,  on  the  &ct8  submitted  to 
them  by  the  Court,  we  will  not  disturb  the  verdict  as  to  them. 

2.  The  affidavits  of  the  jurors  were  not  admissible  to  im- 
peach their  verdict. 

3.  There  was  no  error  in  granting  the  new  trial  as  to  Har- 
groves,  administrator  of  Gartrell,  as  the  verdict  was  mani- 
festly against  the  charge  of  the  Court  as  to  his  liability  for 
the  trust  fimds  in  his  hands. 

4.  As  spedal  verdicts  may  be  found  by  the  jury  on  the 
trial  of  equity  causes,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial  as  to  the  defendants  King  and  Frank- 
lin, and  granting  the  same  as  to  the  other  defendant,  on  the 
facts  of  this  case  as  disclosed  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Absalom  Parker,  plaintiff  in  error,  vs.  Obediah  Greek 

et  al.,  defendants  in  error. 

This  being  a  jadgment  refiising  to  grant  an  injanction  on  a  bill,  angwer 
and  affidayits,  we  are  not  satisfied  that  there  was  any  abase  of  the  dis- 
cretion of  the  Coart,  and,  there  being  no  error  of  law,  the  jadgment 
is  affirmed. 

Injunction.  Before  Judge  Clark.  Sumter  Superior  Court 
April  Term,  1873. 

Absalom  Parker  filed  his  bill  against  Obediah  Green,  his 
wife,  Mary  Green,  and  his  son,  Robert  Green,  making  sab- 
stantiallj  the  following  case : 

In  the  year  1872,  complainant  purchased  from  one  Heniy 
J.  Taylor,  at  and  for  the  sum  of  $400  00,  lot  of  land  two 
hundred  and  twenty,  in  the  twenty-eighth  district  of  Sumter 
county.  Prior  to  the  aforesaid  purchase,  said  Taylor  was  in 
the  exclusive  and  peaceable  possession  of  said  lot,  and  on  die 
26th  of  December,  1872,  turned  over  to  complainant  said 
possession.    Taylor,  before  said  sale,  and  complainant  since^ 
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claimed  said  lot  as  their  own,  and  exercised  acts  of  ownership 
over  the  same.  The  land  is  valuable  for  the  timber  as  well  as 
for  cultivation.  There  were  seven  or  eight  acres  of  open  land, 
a  house,  erected  by  Taylor  and  his  hands,  and  a  well,  on  said 
property.  Taylor  made  to  complainant  a  deed  to  said  lot  and 
turned  over  to  him  the  muniments  of  title  to  the  same,  con- 
sisting of  a  plat  and  grant  from  the  State  of  Georgia  to  Jere- 
miah Robinson,  dated  January,  1829,  deed  from  said  Robinson 
to  John  C.  Pipkins,  dated  September  1st,  1839,  and  deed  from 
said  Pipkins  to  Henr)'  J.  Taylor,  dated  December  9th,  1872. 
The  deed  from  Taylor  to  complainant  was  dated  December 
18th,  1872.  After  complainant  took  possession  of  said  prop- 
erty, he  removed  the  house  thereon  to  another  part  of  the  lot, 
to  suit  his  own  convenience.  On  January  16th,  1873,  the 
defendants  entered  upon  said  property  and  filled  up  the  well, 
of  the  value  of  $30  00,  and  tore  down  said  house,  of  the  value 
of  $30  00.  They  threaten  to  do  other  acts  of  violence  to  said 
property,  and  again  to  destroy  said  house  should  the  complain- 
ant replace  it  on  said  lot.  The  defendants  have  no  title  or 
bona  fide  claims  to  said  land.  They  are  insolvent  and  unable 
to  respond  in  damages  for  the  aforesaid  illegal  acts,  or  for  any 
that  they  may  hereafter  commit.  Complainant  waives  dis- 
covery. Prays  that  the  writ  of  injunction  may  issue  enjoin- 
ing the  defendants  from  committing  any  acts  of  trespass  upon 
said  lot,  and  from  taking  or  holding  possession  of  the  same, 
and  from  interfering  with  the  use,  occupation  and  enjoyment 
of  said  property  by  complainant.  Also,  that  the  writ  of  sub- 
poena may  issue. 

The  defendants,  by  their  answer,  denied  all  the  material 
allegations  of  the  bill  as  to  the  title  and  possession  of  com- 
plainant. They  attacked  complainant's  title  as  fraudulent 
and  forged,  but  admitted  doing  the  acts  charged  in  said  bill 
as  trespasses. 

Voluminous  affidavits  were  submitted  in  support  of  the 
bill  and  answer  respectively.  They  were  in  every  respect 
conflicting,  except  as  to  the  acts  of  the  trespass  alleged  to  have 
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been  committed  by  the  defendants*    The  Chancellor  refused 
the  injunction^  and  the  complainants  excepted. 

Hawkins  &  Hawkins;  A.  R.  Brown,  for  plaintiff  in 
error. 

Phil.  Cook  ;  J.  A.  Ansley,  for  defendants. 

McCay,  Judge. 

We  do  not  feel  authorized  to  interfere  with  the  judgment 
refusing  an  injunction  in  this  case,  as  we  understand  the  re- 
cord. There  is  no  house  on  the  land.  The  cleared  land  is 
but  fifteen  acres,  and  that  is,  and  has  been,  in  fact,  in  posses- 
sion of  the  defendant.  The  Judge  has  no  power  to  turn  him 
out,  the  mesne  profits  is  a  small  matter,  and  clearing  more  land 
will  be  an  advantage  to  the  place.  We  think  the  plaintiff 
can  wait  for  a  final  judgment  at  law  without  any  serious  dan- 
ger.  At  anj  rate,  as  this  is  the  judgment  of  Judge  Clark, 
we  cannot  say  he  has  abused  the  discretion  the  law  gives  him, 
when  called  upon  to  exercise  his  prerogative  in  issuing  so  se- 
vere a  writ  as  an  injunction. 

Judgment  afiirmed. 


CoRLEY  &  Dassett,  plaintiffs  in  error,  vs.  The  Georgia 
Railroad  and  Banking  Company,  defendant  in  error. 

In  an  action  against  a  railroad  company  on  a  contract  instituted  in  a 
connty  other  than  the  one  where  its  chief  office  of  business  is  located, 
the  pleadings  should  show  that  the  contract  was  either  made  or  was  to 
be  performed  in  the  coanty  where  such  sait  was  brought. 

Railroads.  Venue.  Pleadings.  Before  Judge  Hall. 
Newton  Superior  Court.     March  Term,  1873. 

Corley  &  Dassett  brought  complaint  in  Newton  Superior 
Court  against  the  Georgia  Bailroad  and  Banking  Company  on 
an  account  for  freight  overcharges,  with  interest  thereon.    The 


ATLANTA,  JULY  TERM,  1873.  627 


The  Southwestern  Railroad  Company  vs,  Cohen. 

declaration  was  in  the  ordinary  statutory  form  of  complaint 
on  an  account,  referring  to  a  bill  of  particulars  thereto  at- 
tached. It  contained  no  allegations  as  to  where  the  freight 
contracts  were  made  or  to  be  performed. 

On  demurrer,  the  declaration  was  dismissed,  as  failing  to 
show  jurisdiction  in  the  Court.  To  this  ruling  the  plaintiffs 
excepted. 

Floyd  &  Middlebrooks,  for  plaintiffs  in  error. 

Clark  &  Pace  ;  Peeples  &  Howell,  for  defendant. 

Trippe,  Judge. 

« 

Neither  the  declaration,  nor  the  bill  of  particulars  attached, 
shows  whet*e  the  contract  relied  on  was  vnade,  or  where  it  waa 
to  be  p€t]f armed.  In  the  bill  of  particulars,  the  items  are  sta- 
ted as  freight  shipped  "from  Atlanta"  or  "from  Augusta," 
but  it  nowhere  appears  to  what  point  it  was  to  be  shipped,  so 
that  even  the  place  of  performance  could  be  implied.  A  plea 
to  the  jurisdiction  was  filed  and  a  motion  made  to  dismiss  the 
case  for  want  of  jurisdiction.  No  amendment  was  made  or 
offered  to  be  made,  and  the  Court  sustained  the  motion  to  dis- 
miss. 

To  sustain  an  action  against  a  railroad  company  on  a  con- 
tract in  a  county  other  than  the  county  where  the  company's 
chief  office  of  business  is,  it  should  appear  that  the  contract 
was  made  or  was  to  be  performed  in  the  county  where  the  suit 
is  brought :  New  Code,  sec.  3406. 

Judgment  affirmed. 


The  Southwestern  Railroad   Company,  plaintiff  In 
error,  vs.  S.  M.  Cohen,  defendant  in  error. 

1.  Section  1585  of  Irwin's  Revised  Code,  requiring  persons  who  shall  sell 
by  weights  and  measures  to  have  their  weights  and  measures  marked 
as  correct  by  the  clerk  of  the  Inferior  Court,  (now  the  Ordinary,)  and 
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in  default  of  such  marking,  providing  that  sach  persons  shall  not  col- 
lect  Any  account,  note  or  other  writing,  the  consideration  of  which  is 
any  commodity  sold  by  their  weights  and  measures,  is  an  Act  fixing  a 
penalty,  and  is  not  to  be  extended  beyond  its  terms. 

2.  Where  a  lot  of  paper  and  paper  bags  was  shipped  to  the  plaintiff  by 
railroad,  and  npon  its  receipt,  it  was  weighed  upon  scales  not  marked, 
but  which  were  proven  to  be  correct,  and  the  paper  was  found  deficient 
in  quantity,  as  described  in  the  railroad  receipt,  it  was  not  error  to  ad- 
mit the  evidence  of  the  weighing,  notwithstanding  the  failure  to  pro- 
cure the  marking  of  the  scales. 

8.  If  illegal  evidence  be  admitted  by  a  Justice  and  no  objection  be  made 
at  the  trial,  both  parties  being  represented  by  counsel,  the  admission 
of  the  evidence  is  not  a  good  ground  for  a  certiorari, 

4.  The  evidence  in  this  case  was  sufficient  to  justify  the  judgment  of  the 

Justice. 

t 

Certiorari.  Weights  and  measures.  Construction  of  stat- 
utes. Railroads.  Evidence.  New  trial.  Before  Judge 
Clark.    Sumter  county.    At  Chambers.    May  1st,  1873. 

• 

Some  paper  and  paper  bags  were  shipped  to  Cohen  at  Amer- 
cus  via  Southwestern  Railroad.  The  quantity  delivered  to 
him  by  the  agent  of  said  road  at  the  point  of  destination  fell 
largely  short  of  the  quantity  called  for  by  the  railroad  receipt. 
Cohen  brought  suit  against  the  railroad  for  this  deficiency, 
amounting  to  $24  81,  in  a  Justice  Court 

Upon  the  trial  in  that  tribunal,  it  was  understood  that  all 
exceptions  to  testimony  should  be  taken  upon  the  argument 
of  the  case. 

Cohen  testified,  that  the  deficiency  in  weight  claimed  was 
correct,  but  that  the  scales  upon  which  the  test  was  made  were 
not  marked,  as  required  by  section  1585  of  Irwin's  Code;  that 
before  weighing  the  paper  and  the  paper  bags,  he  balanced  the 
scales  and  found  them  correct. 

Upon  the  argument  of  the  case,  counsel  for  the  railroad  in- 
sisted that  all  the  evidence  of  the  plaintiflP  as  to  the  deficiency 
in  weight  should  be  excluded,  because  the  weighing  was  done 
on  unmarked  scales.  The  Court  overruled  the  motion  and 
rendered  a  judgment  for  the  plaintiff;  whereupon,  the  defend- 
ant applied  for  the  writ  of  certiorari,  on  the  ground  of  error 
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in  the  ^foresaid  rulings.    The  writ  was  refosed,  and  defendant 
excepted. 

S.  C.  Elam  ;  R.  F.  Lyon,  for  plaintiff  in  error. 
Hawkins,  Guerry  &  Holus,  for  defendant. 

McCay,  Judge. 

1.  Sections  1584,  1588,  of  the  Revised  Code,  providing 
for  testing  the  accuracy  of  the  weights  and  measures  used  in 
selling  commodities,  are  not,  by  their  terms,  universal.  They 
do  not  apply  to  persons  engaged  in  buying  by  weights  and  meas- 
ures, nor  does  it  cover  any  cases  except  where  goods  have 
been  sold  by  unmarked  scales  and  measures.  We  see  no  good 
reason  for  confining  the  operation  of  such  an  Act  to  such 
weights  and  measures  as  are  used  to  sell  by.  But  this  is  the 
language  and  plain  meaning  of  the  law.  We  have  no  author- 
ity to  extend  the  law  to  cases  not  included  in  its  terms.  It 
is  a  penal  law.  It  affixes  penalties  and  forfeitures  upon  one 
who  sells  by  unmarked  weights.  It  provides  that  no  account, 
note  or  writing,  the  consideration  of  which  is  goods  sold  by 
such  weights  and  measures,  shall  be  collected.  It  would  be 
contrary  to  well  settled  rules  to  give  this  Act  the  construc- 
tion contended  for,  or  to  apply  it  to  cases  outside  of  its  plain 
terms. 

2.  The  scales  used  to  determine  the  weight  of  this  paper 
were  proved  by  the  witness  before  using  them.  He  balanced 
them  and  found  them  correct,  and  we  think  this  furnishes 
legal  evidence  that  the  paper 'was  short  when  weighed. 

3.  The  most  that  can  be  made  out  of  the  agreement,  as  to 
objections  to  the  evidence  is,  that  each  party  was  to  make  his 
objections  to  the  legality  of  the  evidence,  that  is,  its  compe- 
tency, at  the  argument.  It  is  only  stated  in  the  petition  for 
certiorari  that  the  counsel  of  the  defendant  objected  to  the 
competency  of  the  evidence  as  to  the  weighing.  No  objec- 
tion is  stated  to  have  been  made  to  the  letters  of  the  agents 
or  to  the  statement  of  Rodgers.  As  to  Rodgers,  we  incline 
to  think  his  statements  competent.    They  relate  to  the  condi- 
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tioa  of  tlie  paper  (at  the  time  of  the  statement)  at  the  depot, 
of  which  he  then  had,  at  least,  partly,  the  charge.  If  the 
depot  agent  says  to  a  man  "  your  goods  are  here,  and  are  in 
good  or  in  bad  order,"  is  not  this  competent  ?  Does  it  not 
relate  to  the  then  business  of  the  agent,  to-wit :  his  charge  of 
the  goods?  The  letters,  we  incline  to  think,  were  incompe- 
tent, for,  at  most,  they  are  but  admissions  of  past  transactions. 
But  as  we  read  the  record,  they  were  not  objected  to  for  in- 
competency or  because  they  were  inadmissible,  but  only  that 
they  did  not  prove  the  plaintiff's  case. 

4.  The  facts,  as  stated,  show  that  three  hundred  and  twenty 
pounds  of  paper  were  shipped  at  Atlanta  in  good  order — that  is 
proven  by  the  Macon  and  Western  freight  list  The  goods  were 
through  freight.  They  started  from  Atlanta,  directed  to  the 
plaintiff  at  Americus.  Mr.  Powers'  letter  shows  this  paper 
was  received  in  good  order  at  Macon,  and  the  receipt  for  the 
freight  at  Americus  shows  that  it  came  over  the  Southwest^n 
road  to  Americus,  and  Rodgers'  statement  shows  that  the 
packages  had  been  broken.  Add,  now,  the  plaintiff's  state- 
ment that  he  weighed  the  paper,  and  that  it  failed  to  be  as 
much  as  was  charged  for  and  paid  for,  to-wit :  the  amount 
shipped,  and  it  seems  to  us  a  case  is  made  out  to  justify  the 
judgment. 

Judgment  affirmed. 


Lorenzo  D.  Monroe,  Jr.,  plaintiff  in  error,  tw.  E.  A.  Cas- 

TLEBERRY,  defendaiit  in  error. 

Where  an  affidavit  of  illegality  was  filed  to  a  mortgage  execution  on  the 
ground  that  it  had  been  paid,  it  was  error  to  allow,  upon  the  triol  of 
the  issue  thus  formed,  a  motion  to  be  made  to  dismiss  the  levy  and  the 
execution  on  the  ground  that  the  mortgage  was  upon  a  growing  crop, 
and,  therefore,  void. 

Illegality.  Mortgage.  Practice  in  the  Superior  Court* 
Before  David  H.  Pope,  Esq.,  an  attorney  at  law,  and  Judge 
pro  hoc  vice.  Dougherty  Superior  Court.    April  Term,  1873. 
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Monroe  vs,  Caatleberry, 

For  the  facts  of  this  Case,  see  the  decision. 

L.  P.  1).  Warren;  G.  J.  Wright,  for  plaintiflF  in  error. 

William  E.  Smith,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  and  record  in  this  case, 
that  an  execution  had  issued  in  favor  of  the  plaintiff,  on  the 
foreclosure  of  a  mortgage  of  personal  property  which  had 
been  levied  on  six  bales  of  cotton.  The  defendant  filed  an 
affidavit  of  illegality  to  the  execution  on  the  sole  ground  that 
the  claim  on  which  the  judgment  and  execution  was  founded 
had  been  paid  off,  with  the  exception  of  $75  00,  which  last 
named  amount  she  tendered  in  satisfaction  thereof.  On  the 
trial  of  the  issue  thus  formed,  the  defendant  made  a  motion 
to  dismiss  the  levy  and  mortgage  fi,  fa.,  on  the  ground  that 
it  was  founded  upon  a  mortgage  given  and  made  upon  a 
growing  crop,  and  that  a  mortgage  could  not  be  made  and 
was  not  good  upon  a  growing  crop,  the  crop  not  being  a  thing 
in  esse,  which  motion  was  sustained  by  the  Court,  and  the 
plaintiff  excepted.  The  defendant  did  not  take  this  ground 
of  illegality  in  her  affidavit,  even  if  it  would  have  been  a  valid 
ground,  but,  on  the  contrary,  impliedly  admitted  that  the  mort- 
gage was  a  valid  mortgage,  and  that  the  property  levied  on 
was  covered  by  it  when  she  stated  as  her  only  ground  of  ille- 
gality to  the  proceeding,,  that  the  claim  on  which  the  same 
was  founded  had  been  paid  off,  except  $75  00,  which  she  then 
proposed  to  pay,  and  that  was  the  only  issue  presented  to  the 
Court  for  its  consideration  and  judgment  by  the  defendant's 
affidavit  of  illegality,  and  it  was  error  in  dismissing  the  plain- 
tiff's levy  and  fi,  fa.,  on  the  statement  of  facts  contained  in 
the  record.  • 

Let  the  judgment  of  the  Court  below  be  reversed. 
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SUPREME  COURT  OF  GEORGIA, 

August  20th,  1873- 

On  motion  of  Amos  T.  Akerman,  Esq.,  the  Court  appoint- 
ed the  following  named  gentlemen,  members  of  the  bar  of 
this  Court,  as  a  committee  to  report  a  suitable  memorial  com- 
memorative of  the  Honorable  Gamett  Andrews,  deceased : 

Amos  T.  Akerman,  A.  H.  Stephens,  William  M.  Reese, 
L.  J.  Gartrell,  L.  E.  Bleckley. 

On  November  13th,  1873,  the  committee  submitted  the  fol- 
lowing report,  which  was  ordered  to  be  spread  upon  the  min- 
utes: 

"Grarriett  Andrews  was  bom  in  Wilkes  county,  Greorgia,  in 
October,  1798.  In  1822,  he  was  admitted  to  the  bar  by  the 
Superior  Court  of  that  county,  after  examination  by  a  com- 
mittee composed  of  Sayre,  Lumpkin  and  G.  E.  Thomas. 
The  required  certificate  of  character  was  given  by  Duncan  G. 
Campbell. 

"In  1834,  he  was  appointed  Judge  of  the  Northern  Circuit, 
to  fill  the  vacancy  made  by  the  death  of  William  H.  Craw- 
ford, and  continued  in  that  office  until  1846. 

"  In  1850,  he  was  a  member  of  the  State  Convention  called 
to  determine  the  action  of  Georgia  on  the  grave  sectional  ques- 
tions then  disturbing  the  country. 

'*In  1853,  he  was  elected  by  the  people  to  the  Judgeship  of 
his  circuit,  and  in  1866  resigned  it  on  becoming  a  candidate 
for  Governor. 

'^In  1860,  he  represented  Wilkes  county  in  the  General 
Assembly. 

"In  1868,  he  was  again  made  Judge  of  the  Northern  Cir- 
cuit. He  retained  the  office  until  bis  death,  on  the  14th  of 
August,  1873. 

**From  this  record  it  appears  that  his  principal  public  ser- 
VoL.  xLix.  40.  633 
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vice  was  in  the  capacity  of  Judge  of  the  Superior  Court  in 
one  of  the  roost  important  of  our  judicial  circuits.  He  held 
this  office  under  eight  diflerent  commissions^  and  was  chosen 
to  it  by  every  mode  that  has  been  practiced  in  this  State — by 
legislative  election,  by  popular  election,  and  by  executive  ap- 
pointment Placed  in  this  responsible  station  at  an  early  age, 
following  a  man  who  had  won  an  illustrious  name  among 
American  statesmen,  acting  in  the  view  of  an  intelligent  peo- 
ple, and  under  the  scrutiny  of  a  most  able  bar,  he  was  sub- 
jected to  severe  tests,  but  bore  them  well,  and  the  public  judg- 
ment soon  ranked  him  among  the  soundest  jurists  of  the  State. 
This  rank  he  maintained  through  life. 

"His  mind  was  naturally  strong  and  quick.  He  was  well 
grounded  in  legal  knowledge,  of  the  sort  which  a  Judge  most 
needs — a  knowledge  of  principles.  He  was  industrious,  pa- 
tient and  self-possessed.  He  was  sagacious  in  discovering  the 
essential  matter  of  a  case,  able  to  hold  himself  open  and  un- 
biassed to  the  close  of  a  discussion  and  then  to  come  to  a 
prompt  decision,  glad  to  be  instructed  by  argument  and  an- 
thorities,  ready  to  change  his  opinion  when  convinced  that  he 
had  been  wrong,  but  unbending  to  any  pressure  when  his  con- 
victions were  settled,  thoroughly  impartial,  not  only  in  pur- 
pose, but  in  fact,  and  profoundly  anxious  to  do  justice  accord* 
ing  to  law. 

''In  the  discharge  of  his  duty,  he  sometimes  encountered 
popular  censure  and  popular  menace;  but  these  things  neitha* 
deterred  nor  disturbed  him.  He  never  murmured  at  the  Su- 
preme Court,  but  cheerfully  executed  its  judgments  when  they 
reversed  his  own.  To  the  bar  he  was  kind  and  respectful, 
and  if  he  sometimes  addressed  them  with  bluntness,  this  was 
always  in  good  temper,  and  from  a  desire  to  hold  them  to  the 
point  in  issue. 

"In  the  peculiar  'society  of  the  circuit' — in  that  company 
which  gathered  in  tlie  Judge's  room  when  the  day's  labor  in 
the  Court-house  was  over — he  was  one  of  the  most  agreeable 
of  men.  Those  who  have  been  with  him  on  such  occasions 
will  long  remember  his  pleasant  manner,  his  peculiar  diction, 
often  homely,  but  always  apt  and  forcible,  his  shrewd  obso^ 
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vations,  his  delightful  reminiscences  of  men  who  have  long 
since  passed  away,  and  his  uniform  respect  for  the  things  that 
are  true,  honest,  just,  pure,  lovely  and  of  good  report. 

''He  took  a  warm  interest  in  public  affairs.  In  the  vicissi- 
tudes of  politics,  he  was  often  in  the  minority,  and  submit- 
ted gracefully  to  the  popular  will,  never  believing  that  the 
country  was  ruined  because  his  party  was  out  of  power.  His 
fellow-citizens,  of  all  parties,  accorded  to  him  a  hearty  patri- 
otism, a  firm  integrity  and  a  singular  exemption  from  the 
epidemics  of  public  opinion. 

**  His  general  information  was  large  and  varied.  Probably 
no  man  now  living  was  so  familiar  with  the  history  of  Geor- 
gia during  the  early  part  of  this  century.  Some  of  his  sketches 
of  this  period  are  in  print,  and  have  given  pleasure  to  hun- 
dreds of  readers. 

"He  held  the  Christian  faith,  was  in  the  communion  of  a 
Christian  church,  and  endeavored  to  walk  justly  among  men 
and  humbly  and  reverently  before  God. 

"With  due  allowance  for  the  sorrows  which  are  inseparable 
from  human  existence,  we  may  pronounce  Judge  Andrews  a 
happy  man.  He  had  the  esteem  of  his  neighbors,  a  long, 
useful  and  honorable  public  career,  a  domestic  life  of  rare 
felicity,  a  cheerful  and  vigorous  old  age,  an  easy  dismission 
from  earth,  with  a  consoling  hope  of  heaven. 

"In  behalf  of  our  profession,  of  which  he  was  one  of  the 
most  venerable  members,  we  ask  that  this  memorial  of  our 
departed  friend  shall  be  entered  on  the  records  of  this  Court. 
"  For  the  committee, 

"A.  T.  AKERMAN,  Chairman." 
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ADMISSIONS.    See  Evidence,  5. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  When  a  suit  was  brought  against  the  administrator 
of  A^  charging  that  A,  during  his  lifetime,  had,  as  ad- 
ministrator of  complainants'  father,  bought  the  lands 
of  the  estate  at  his  own  sale  at  less  than  their  value ; 
that  the  lands  had,  since  A^s  death,  been  distributed  to 
his  heirs,  and  were  now  in  the  hands  of  B  and  C,  as 
purchasers  from  said  heirs  with  notice.  The  bill 
prayed  that  the  deeds  be  canceled,  and  the  lands  be 
delivered  up ;  or,  if  this  could  not  be  done,  that  the 
administrator  of  A  account  for  their  true  value,  as 
well  as  account  generally  to  complainants  for  the  de- 
vastation of  his  intestate  as  administrator  of  complain- 
ants' father.  On  the  trial  the  defendant  oiffered  to 
prove  that  the  land  brought  its  true  value,  and  that 
the  sale  was  fair,  and  this  evidence  the  Court  refused 
to  permit : 

Seld,  That,  as  one  object  of  the  bill  was  to  recover  the 
true  value  of  the  land,  this  was  proper  evidence,  and 
that  as  the  jury  had,  by  their  verdict,  failed  to  cancel 
the  deeds  and  return  the  land,  but  found  a  money  ver- 
dict, a  new  trial  ought  to  be  granted  for  this  error  of 
the  Court.     Stripling  et  aL  vs.  Stripling  et  al, 95 

2.  The  claim  set  up  by  the  executor  in  this  case  for 
counsel  fees  and  cost  paid  under  the  circumstances 
proven,  and  when  there  was  enough  money  in  hand 
at  the  time  (1863)  to  pay  the  same,  and  which  was 
afterwards  funded  by  the  executor  in  Confederate 
bonds  and  lost,  is  not  a  sufficient  reason.  Doraey  vs. 
Simmons  d  al 245 

3.  A  sale  of  land  by  an  administrator  cfum  iestamenio  an- 
nexOy  made  under  an  order  of  the  Court  of  Ordinary, 
to  pay  the  debts  of  the  testator,  where  the  estate  is 
insolvent,  discharges  the  land  of  the  lien  of  the  ven- 
dor for  the  unpaid  purchase  money,  and  the  creditor 
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must  look  to  the  proceeds  in  the  hands  of  the  repre- 
sentative of  the  estate.  StcUlinga,  ca?V,  m.  Ivey,  adm^r, 
dcU 274 

4.  A  judgment  was  obtained  against  a  party  who  died  in 
the  latter  part  of  1863,  testate,  authorizing  his  execu- 
tors to  sell,  either  publicly  or  privately,  certain  of  his 
slaves.  The  executors  qualified  in  December,  1863. 
The  judgment  creditor,  soon  after  the  qualification  of 
the  executors,  urged  them  to  sell  the  negroes,  on  ac- 
count of  the  near  approach  of  the  Federal  army. 
The  executors  refused,  and  hired  out  most  of  the  ne- 
groes for  1864,  but  on  the  6th  of  July,  1864,  at  the 
solicitation  of  the  creditors,  plaintiflF  included,  defend- 
ants consented  that  they  might  be  levied  on  and  sold. 
A  levy  was  made  the  next  day  on  all  the  slaves,  and 
they  were  taken  in  custody  by  the  sheriif.  In  a  few 
days,  on  account  of  threatened  raids  by  the  Federal 
forces,  the  negroes,  by  consent  of  the  parties,  were  sent 
off  by  a  mutual  agent.  In  a  short  time  they  returned, 
but  nothing  further  appears  to  have  been  done  with 
them  by  the  sheriff  or  either  of  the  parties : 

Held,  That  the  executors  are  not  liable  to  such  levying 
creditor  for  not  having  sold  the  slaves  prior  to  the 
levy,  it  having  been  only  seven  months  from  the  time 
of  their  qualification  as  executors,  and  after  the  levy 
was  made,  the  negroes  were  in  the  custody  of  the  law 
at  the  instance  of  the  creditor.  Simmons  vs.  Byrd 
d  al 285 

5.  Where  an  executor  advances  a  support  to  the  family 
of  the  deceased,  although  not  specifically  set  a]>art  by 
appraisers,  he  is  entitled  to  be  credited  with  it  in  ac- 
counting with  the  creditors  and  heirs,  the  burden  being 
on  him  to  show  that  it  was  a  proper  and  necessary 
amount.     Ibid. 

6.  A  judgment  creditor  of  a  testator  cannot  recover  in  an 
action  on  the  case  against  an  executor  for  not  selling 
certain  articles  of  personal  property,  when  the  creditor 
had  it  in  his  power  to  levy  on  the  same,  more  especi- 
ally if  it  be  not  shown  that  they  were  lost  to  the 
estate  by  not  being  sold  by  the  executor,  and  the  execu- 
tor points  them  out  to  the  creditor  and  directs  him  to 
levy.     Ibid. 

7.  Conceding  the  right  of  the  plaintifis  to  institute  suit 
on  the  administrators  bond  for  an  unliquidated  demand 
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against  the  intestaJte^  which  is  left  an  open  question  in 
this  class  of  cases,  it  is  incumbent  on  the  plaintiffs, 
when  the  plea  of  plene  administravit  is  filed,  to  show 
sufficient  assets  in  the  hands  of  the  administrators  to 
meet  the  indebtedness,  and  the  evidence  being  conflict- 
ing on  this  point,  this  Court  will  not  interfere.  Mackie, 
Beaitie  &  Co.,  vs.  Glendeiming,  adm^r,et  al 367 

8.  It  is  immaterial  who  makes  the  application  for  the 
twelve  months'  support  for  the  family  of  the  deceased, 
so  that  the  representative  of  his  estate  has  notice; 
therefore,  such  an  application  by  the  temporary  admin- 
istrator and  the  action  of  the  Ordinary  thereon^  is  not 
void  as  against  creditors.     Ibid. 

9.  The  legal  representative  of  a  deceased  partner  may  be 
sued  in  the  same  action  with  the  survivor  on  a  firm 
contract.     Garrard,  exW,  vs.  Dawson 434 

10.  Courts  of  equity  will  not  interfere  with  the  regular 
course  of  an  administration,  by  appointing  a  receiver 
to  take  the  assets  of  the  estate  out  of  the  hands  of  the 
administrator,  unless  the  danger  be  imminent,  and  the 
charges  in  the  bill  be  positive  and  specifia  Powell  vs. 
Quinnet  al 523 

11.  A  factor  or  merchant  holding  a  lien  under  section 
1977,  Irwin's  Revised  Code,  when  the  maker  thereof  is 
dead,  may,  in  order  to  preserve  his  lien  and  such  prior- 
ity as  he  may  be  entitled  to,  if  any,  in  the  distribution 
of  his  debtor's  estate,  make  the  affidavit  required  by 
law  for  its  enforcement  within  twelve  months  after  the 
qualification  of  the  representatives  of  the  estate,  but 
there  can  be  no  levy  of  the  execution  issued  thereon 
until  after  the  expiration  of  the  period  of  exemption 
from  suit,  allowed  executors  and  administrator.  Mo^ 
ring  vs.  Flanders,  adm^r 594 

12.  Where  a  bill  was  filed  against  a  defendant  as  admin- 
istrator, seeking  a  decree  against  him  in  such  represen- 
tative capacity,  a  demurrer  to  an  amendment  charging 
him  individually,  should  have  been  sustained.  Smith, 
admW,  et  al.,  vs.  Ardis,trustee 602 

ALIMONY.    See  Divorce,  3,  4. 

AMENDMENT. 

1.  The  section  of  the  Code  of  this  State  which  declares 
that  pleadings  may  be  amended^  whether  in  matter  of 
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form  or  of  substance,  provided  there  is  enough  in  the 
pleadings  to  amend  by,  properly  construed,  means,  that 
in  order  to  admit  of  an  amendment,  a  valid  cause  of 
action  must  be  set  forth  in  the  original  declaration. 
Selma,  Rome  &  DaUon  R.  R.  Co.  vs,  Lacey 106 

2.  In  a  suit  by  a  widow,  in  this  State,  against  a  railroad 
company  for  the  killing  of  her  husband  in  the  State  of 
Alabama,  the  declaration  cannot  be  amended  after  the 
lapse  of  one  year  from  the  alleged  killing,  for  the  rea- 
son that  the  statute  law  of  Alabama  limits  the  right  to 
recover  damages  therefor  to  one  year  from  the  time  of 
the  death,  and  gives  the  right  of  action  to  the  personal 
representative  of  the  deceased.    Ibid. 

3.  In  proceedings  to  foreclose  a  mortgage  on  realty,  the 
Court  permitted  the  plaintiff  to  amend  the  pleading  so 
as  to  chan^  the  time  mentioned  therein  as  to  the  ma- 
turity of  the  note  set  forth,  from  January  1st,  1869,  to 
January  Ist,  1868 : 

Hdd^  That  such  amendment  did  not  introduce  a  new 
cause  of  action,  nor  was  the  defendant,  on  that  ac- 
count, entitled  to  a  continuance,  unless  he  showed,  as 
is  provided  in  section  3470  of  the  Code,  "that  he  was 
less  prepared  for  trial,  and  how,  than  he  would  have 
been  if  such  amendment  had  not  been  made."  Jones 
V8,  Henderson 170 

4.  Where  a  new  trial  was  granted  on  an  agreed  state  of 
facts,  which  judgment  was  reversed  in  this  Court,  it  is 
competent  for  the  movant  to  amend  his  motion  before 
the  judgment  of  this  Court  is  made  the  judgment  of 
the  Superior  Court,  by  showing  that  the  facts  were 
agreed  to  under  a  mistake  as  to  their  truth.  Danidj 
adm'Xf  V8.  Foster,  admW .....  303 

5.  When  a  judgment  has  been  affirmed  on  a  statement  of 
facts  contained  in  the  bill  of  exceptions,  a  difierent 
question  might  arise,  but  in  this  case  the  judgment 
was  reversedy  and  the  whole  case  was  open  for  further 
investigation,  and  the  truth  may  be  shown.     Ibid. 

6.  Where  the  case  stated  in  the  body  of  the  bill  of  ex- 
ceptions is  different  from  that  stated  in  the  certificate 
of  the  clerk  thereto,  and  in  the  record,  the  error  in  the 
bill  of  exceptions  is  amendable  so  as  to  conform  to  the 
record.     Wooten  et  al.  vs.  Archer 388 

7.  When,  amongst  other  defenses,  pleas  have  been  filed 
and  stricken  by  the  Court  on  demurrer,  and  such  de- 
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cision  excepted  to,  and  excjeption  certified  and  entered 
on  the  minutes,  it  is  competent  for  the  defendant  to 
amend  the  pleas  on  a  new  trial,  which  has  been  granted 
to  the  plaintiff.     Kimbro  vs.  Bank  of  Fulton 419 

8.  Where  a  bill  was  filed  against  a  defendant  as  adminis- 
trator, seeking  a  decree  against  him  in  such  represen- 
tative capacity,  a  demurrer  to  an  amendment,  charging 
him  individually,  should  have  been  sustained.  Smith, 
adm'r,  et  al.yva,  Ardis,  trustee 602 

9.  As  an  additional  reason  why  the  amendment  should 
not  be  allowed  in  this  case,  it  is  apparent  that  the  im- 
plied trust  for  which  it  seeks  to  make  the  defendant 
liable^  is  barred  by  the  statute  of  limitations.     Ibid. 

APPEAL.     See  Cmnty  Court,  3,  4. 

ARBITRAMENT  AND  AWARD. 

1.  Where  the  plaintifis  proceeded  to  deliver  cross-ties  to 
the  defendant  under  a  written  contract,  one  of  the  pro- 
visions of  which  was,  in  substance,  that  in  case  of  any 
dispute  touching  the  contract,  the  parties  waive  any 
right  of  suit  or  any  other  remedy  in  law  or  otherwise, 
and  the  decision  of  the  chief  engineer  of  the  defendant 
shall,  in  the  nature  of  an  award,  be  conclusive  on  the 
rights  and  claims  of  said  parties,  and  said  chief  engin- 
eer decided  against  the  plaintiffs  upon  a  claim  presented 
by  them,  the  award  of  the  chief  engineer  was  no  more 
binding  than  the  award  of  any  other  arbitrators  selec- 
ted by  the  parties.     Atlanta  &  Richmond  Air-^Line  R. 

R,  Co.  vs.  Mangham  &  Priokett 266 

2.  The  agreement  of  the  parties  should  be  construed  to 
mean  that  they  would  abide  a  legal  award.     Ibid. 

3.  As  the  General  Assembly  could  not  pass  a  law  im- 
pairing the  right  of  parties  to  appeal  to  the  Courts  to 
vacate  an  illegal  award,  the  chief  engineer  of  a  rail- 
road company  cannot,  by  his  award  under  such  a  con- 
tract as  is  presented  in  this  case,  impair  that  right. 
Ibid. 

ARGUMENT  OF  COUNSEL.    See  AU(ymey,  1. 

ATTACHMENT.    See  Ctom,  2. 
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ATTORNEY. 

1.  Under  the  provisions  of  the  Constitution,  it  was  eiror 
in  the  Superior  Court  to  limit  the  defendant's  counsel 
to  a  definite  time  in  his  argument  before  the  jury,  over 
his  protest  that  he  could  not  do  justice  to  his  client's 
case  within  the  prescribed  time.     Hutd  vs.  The  State..  255 

2.  Where,  during  the  session  of  the  Court,  leave  of  ab- 
sence for  the  term  is  granted  to  an  attorney,  and  in  a 
short  time  afterwards  the  attorney  being  present  in 
Court,  it  was  not  error  for  the  Judge,  in  order  to  pre- 
vent the  continuance  of  a  case  in  which  such  attorney 
was  the  leading  counsel,  to  call  the  case  for  trial  out  of 
the  regular  order,  unless  it  was  made  to  appear  that 
the  attorney  or  his  client  was  less  prepared  for  trial  on 
account  of  such  leave  of  absence  having  been  granted, 
or  than  they  would  be  if  the  case  were  not  called  out 

of  its  order.     White  et  al.  vs.  Haslett  d  al..  exWs 280 

3.  The  leave  of  absence  of  counsel  does  not  extend  to 
any  other  cases  than  those  in  which  he  ap|>ears  to  be 
of  counsel  on  the  dockets  of  the  Court.    Daniel^  adnCx^ 

vs.  Foster,  adm'r 303 

4.  Where  a  planter  contracted  a  debt  with  a  factor  for 
provisions  to  make  his  crop,  and  gave  a  lien  on  his 
crop  for  the  payment  thereof,  and  of  any  attorney's 
fees  for  the  enforcement  thereof,  and  no  action  w^as 
taken  to  enforce  the  lien,  but  only  a  suit  for  the  debt, 
claiming  such  fees  as  due  for  such  suit : 

Held,  That  the  lien  for  attorney's  fees  was  not  a  good 
lien,  under  the  Act  of  1866,  authorizing  liens  to  se- 
cure the  payment  of  money  due  for  provisions,  etc., 
and  that  such  fees  are  not  recoverable  in  a  suit  at  law 
for  the  debt.     liodgers  et  al.  vs.  Hamilton .•  604 

AUDITOR. 

Where  the  accounts  which  are  the  subject  of  a  judicial 
investigation  are  complicated,  the  Court  should  appoint 
an  auditor,  to  whom  the  matters  in  controversy  should 
be  referred.  Mayor  &  Council  of  Cuthbert  vs.  Brooks 
et  al. 179 

AUTREFOIS  CONVICT.    See  Crimiiua  Law,  21. 

BANK-BILLS. 

See  Limitations — Statute  of,  7,  8,  9. 
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BANKRUPTCY. 

1.  Where,  after  tlie  levy  of  a  mortgage  ju  fa,^  the  prop- 
erty subject  thereto  was,  by  consent  of  the  mortgagor 
and  mortgagee,  sold  by  auctioneers,  and  the  proceeds 
paid  into  Court  for  distribution,  the  assignee  of  the 
mortgagor,  proceedings  in  bankruptcy  having  been, 
previous  to  said  sale,  commenced  against  him,  was  en- 
titled to  the  fund,     ilorris  V8.  Davidson,  assigriee 361 

2.  If  the  money  in  controversy  had  been  raised  by  a  ju- 
dicial sale  of  the  property  of  the  bankrupt  by  the 
sheriflp,  on  final  process,  in  the  enforcement  of  a  lien  of 
a  prior  date  to  the  commencement  of  the  proceedings 
in  bankruptcy,  there  would  have  been  no  impropriety 
in  the  appropriation  of  the  same  to  the  satisfaction  of 
the  mortgage  lien.     Ibid. 

3.  After  it  is  shown  to  the  Court  that  the  defendant  had 
been  declared  a  bankrupt,  judicial  notice  will  be  taken 
of  the  fact  that  all  his  property  and  effects  were  vested 
by  operation  of  law  in  his  assignee.     Ibid, 

4.  A  State  Court  will  not  grant  an  injunction  restraining 
a  party  from  applying  for  the  benefit  of  the  Bankrupt 
Act  under  the  bankrupt  law  of  the  United  States. 
FiUingin  vs.  Thornton 384 

5.  Where  an  action  was  instituted  in  the  name  of  a  plain- 
tiff who  was  adjudicated  a  bankrupt  pending  the  suit, 
and  the  trustee  selected  by  the  creditors,  with  knowl- 
edge of  such  suit,  did  not  have  himself  made  a  party, 
but  consented  that  the  suit  proceed  in  the  name  of  the 
original  plaintiff,  and  no  exception  was  made  to  the 
Court's  allowing  the  case  so  to  proceed,  but  the  defend- 
ant excepted  to  the  refusal  of  the  Court  to  charge  the 
jury  that  if  they  gave  a  verdict  for  the  plaintiff,  they 
should  find  for  him  for  the  use  of  the  trustee : 

Heldy  That  it  was  not  error  in  the  Court  to  refuse  so  to 
charge.     Soutliem  Express  Co.  vs.  Connor 415 

6.  The  right  of  the  trustee,  if  he  has  any,  to  the  money 
when  paid,  or  of  the  defendants,  to  be  protected  in  pay- 
ing it  to  the  proper  party,  may  be  secured  by  proper 
steps  being  taken  for  that  purpose.     Ibid. 

BILL  OF  EXCEPTIONS. 

1.  The  signing  of  the  bill  of  exceptions  would  necessa- 
rily make  it  the  duty  of  the  Judge  to  grant  a  stiperse- 
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deas  of  the  judgment  of  the  Court.     Mcdone  vs.  Hop- 
MnSj  Judge 221 

2.  There  being  no  extraordinary  facts  set  forth  in  the 
second  motion  for  a  new  trial  which  would  entitle  the 
defendant  to  another  hearing,  the  application  foramati- 
damus  to  compel  the  Judge's  certificate  to  the  bill  of 
exceptions^  is  refused.     Ibid. 

3.  Where  a  rule  absolute  is  rendered  against  a  sheriff  for 
his  &ilure  to  make  the  money  on  an  execution  placed 
in  his  hands  for  collection,  the  defendants  in  execution 
cannot  except  to  the  judgment  of  the  Court  Should 
the  sheriff  fail  to  except,  and  thereafter  attempt  to  en- 
force the  execution  against  the  defendants  for  his  in- 
demnity, they  will  then  have  the  opportunity  to  pro- 
tect themselves.     White  et  al.  V8,  Haalett  et  cU.,  ar'rs...  262 

4.  When  a  reversal  of  a  j  udgment  is  asked  on  account  of  an 
error  alleged  to  have  been  committed  by  the  Court  on  a 
question  of  fraud,  which,  it  is  claimed  in  the  argument 
before  this  Court,  was  made  and  argued  on  the  trial  of 
the  case,  it  should  be  distinctly  made  to  appear  in  the 
record  what  that  error  was.  If  it  be  on  the  ground  of 
error  in  the  charge  of  the  Court  on  the  matter  of  firaud, 
the  bill  of  exceptions  should  show  the  charge,  and  as 
it  does  not  appear  what  the  charge  was  on  that  point, 
the  presumption  is  that  it  was  correct.  Foster  vs.  Stg- 
ginboiham 263 

5.  Though  the  documentary  evidence,  the  exclusion  of 
which  was  excepted  to,  may  be  not  embraced  in  the 
bill  of  exceptions,  no  motion  for  a  new  trial  having 
been  made,  the  writ  of  error  will  not  be  dismissed,  but 
the  plaintiff  will  be  heard  on  exceptions  to  the  parol 
evidence.     Cattsvs  Johnson • 370 

6.  Where  the  case  stated  in  the  body  of  the  bill  of  ex- 
ceptions is  different  from  that  stated  in  the  certificate 
of  the  clerk  thereto,  and  in  the  record,  the  error  in  the 
bill  of  exceptions  is  amendable  so  as  to  conform  to  the 
record.     Woolen  et  al,  vs.  Archer 388 

See  Pradtioe  in  the  Supreme  Court. 

BOND  FOR  TITLE. 

1.  Land  was  sold  at  auction  by  S. ;  C.  gave  notice  at  the 
sale  of  a  claim  of  title;  S.  replied  that  he  would 
warrant  the  title,  and  would  give  to  the  purchaser  a 
bond,  with  ample  security,  to  indemnify  him  against 
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the  loss  of  any  sum  that  might  be  expended  in  improve- 
ments upon  said  property.  Complainant  purchased  for 
^1,010  00,  and  paid  one-fourth  of  the  purchase  money 
in  cash,  and  gave  his  three  notes  for  the  remaining 
three-fourths,  taking  the  usual  bond  for  titles  from  S. 
Two  of  these  notes  were  paid  at  maturity.  The  re- 
maining one  was  dishonored,  because  C.  had  commenced 
suit  for  the  land.  In  the  meantime,  complainant  had 
placed  improvements  thereon  to  the  value  of  $400  00. 
S.  obtaincKl  judgment  for  the  amount  of  the  last  note, 
has  filed  a  deed  to  the  land  in  the  clerk's  office,  and 
has  levied  the  execution  upon  the  same.  The  Chan- 
cellor did  not  commit  error  in  enjoining  the  sale,  the 
injunction  to  be  dissolved  upon  bond  and  security  being 
filed  by  8.  in  the  sum  of  $1,000  00,  conditioned  to 
indemnify  complainant  against  loss  on  his  improve- 
ments in  case  of  the  fiiilure  of  his  title.  8e(igo  d  al. 
V8,  Bass •       9 

2.  Shorter  sold  land  to  Kice,  against  whom  there  was  a 
judgment,  and  gave  Kice  a  bond  for  title.  Rice,  with- 
out paying  any  of  the  purchase  money,  sold  to  Free- 
man, agreeing  to  transfer  Shorter's  bond,  but  not  hav- 
ing it  at  the  time,  gave  Freeman  his  own  bond.  This 
was  in  1860.  Freeman  at  once  paid  a  portion  of  the 
purchase  money  to  Rice  and  went  into  possession.  A 
short  time  afterwards,  Freeman  paid  a  sufficient  amount 
to  pay  Shorter,  which  was  done  with  the  money  so 
advanced,  leaving  a  portion  still  unpaid  to  Rice.  Free- 
man subsequently,  in  1862,  forwarded  this  to  Rice, 
who,  by  express,  sent  his  own  deed  to  Freeman.  Free- 
man demanded  the  bond  of  Shorter,  and  Rice  replied 
that  he  had  given  him  that  before.  Nothing  more  was 
done  until  1867,  when  the  judgment  creditor  levied  on 
the  land  as  Rice's  property,  and  after  this  levy.  Free- 
man obtained  Shorter's  deed  without  warranty : 

Seldy  That  no  title  ever  vested  in  Rice  which  was  the 
subject  of  levy  and  sale.    Akin  V8.  Freeman 61 

3.  Where  one  of  two  obligors  in  a  bond  for  titles  dies, 
the  action  for  a  breach  of  the  bond,  for  not  executing 
a  deed  as  provided  in  the  bond,  may  be  brought  in  the 
name  of  the  survivor.     Field,  Jr,,  vs.  Martin,  adm^x,».  268 

4.  If  the  obligor  in  the  bond,  after  its  execution,  sell  the 
land  to  a  third  person,  giving  such  'person  a  bond  for 
titles,  puts  him  in  possession,  and  receives  the  whole  of 
the  purchase  money,  it  is  a  breach  of  the  first  bond, 
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and  no  demand  for  a  deed  is  necessary  before  action  is 
brought.     Ibid. 

5.  Althought  it  may  be  necessary  for  the  plaintiff  to  aver 
in  his  pleadings  the  fact  that  he  is  the  survivor,  as  well 
as  the  facts  as  to  the  second  sale,  in  order  to  be  entitled 
to  prove  them  as  a  matter  of  right,  yet  if  the  testimony 
be  admitted  without  objection,  and  no  motion  is  made 
to  withdraw  it  from  the  jury,  he  is  entitled  to  the  ben- 
efit of  such  testimony  on  a  motion  for  a  non-suit.  Ibid, 

BONDS.    See  Officers,  4. 

CAPTURE.    See  War,  1. 
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Simsrff.  Ferrill 46th  Ga.  R., 276 

Solomon  r«.  Pope 36th  **       60 

Southern  Insurance  &  Trust  Co.  vs.  Lewis  &  Bro....42d  ''       61 

Stallings  vs.  The  State 47th  "       461 

Summerlin  v^.  Hesterlj  e^  a2 20th  ''       102 

Swift  r«.  Swift 13th  "       261 

Tiftw.  Newsom 44th  **  ^....866 

Union  B.  R.  R.  Co.  vs.  East  Tenn.  &  Ga.  R.  R.  Co..l4th  "       169 

Vanover  et  aL  vs.  The  Justices,  etc 27th  •*      201 

Wade  A;  Co.  vs,  Hamilton 80th  "      600 

Walker  vs.  Watson 43d  **       410 

Walker  w.  Whitehead 43d  "       126 

Waret?».  Jackson 19th  "       60 

Ware  VA.  Jackson ..19th  "       66 

Webb  vs.  Robinson  tt  al. 14th  "      277 

Wells  vs.  Wilder 86th  "  ......289 

Wilson  vs.  the  State 88d  "       61 

Worthy  vs.  Kinamon 44th  "      396 

CERTIORARI. 

1.  Where  the  special  Act  establishing  a  County  Court  for 
the  county  of  Dougherty  made  no  provision  as  to  the 
time  within  which  the  writ  of  certiorari  to  said  Court 
should  be  applied  for,  the  general  County  Court  Act 
controls.     PaUUlo  vs.  The  State 173 

2.  Where  a  criminal  case  was  tried  before  the  County 
Court  of  Dougherty  county  and  the  defendant,  upon 
conviction,  attempted  to  carry  the  same  before  the  Su- 
perior Court  by  writ  of  eertiorari^  but  the  Judge  re- 
fused to  sanction  the  petition,  which  refusal  is  assigned 
as  error,  the  Solicitor  Greneral  of  the  Albany  Circuit  is 
entitled  to  represent  the  case  in  this  Court     Ibid, 

3.  If  illegal  evidence  be  admitted  by  a  Justice  and  no  ob- 
jection be  made  at  the  trial,  both  parties  being  repre- 
sented by  counsel,  the  admission  of  the  evidence  is  not 
a  good  ground  for  a  certiorari.  Soxdhwestem  Railroad 
Company  vs.  Cohen 627 

CHARGE  OF  COURT. 

1.  Where  it  was  a  question  at  issue  whether  such  con- 
sent or  direction  was  thus  given,  it  was  error  in  the 
Court  to  charge  the  jury  as  follows :  "What  they  (the 
City  Council)  do,  so  far  out  of  the  line  of  their  own 
business  as  to  be  evidently  done  in  the  execution  of 
somebody  else's  job,  if  such  owner  was  present  and 
knew  what  was  going  on  and  made  no  objection,  will 
be  presumed  to  be  done  by  consent  or  direction  of  such 
property  owner,  if  nothing  appears  to  the  contrary. 
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But  this  presumption  may  be  rebutted  by  any  suffi- 
cient facts  or  circumstances,  such  as  the  owner  of  the 
property  protested  against  it,"  etc.  The  jury  had  the 
exclusive  right  in  this  case  to  determine  what  presump- 
tion arose  from  the  facts  proven  by  the  evidence. 
Mitchell  et  al.  vs.  Mayor  and  Council  of  Rome 19 

2.  Where,  upon  the  trial  of  a  case  arising  under  the  for- 
cible entry  and  detainer  law,  the  jury  reported  to  the 
presiding  Justice  that  they  could  not  agree  upon  a  ver- 
dict, and  the  magistrate  told  them  that  they  must 
agree  or  he  would  take  them  with  him  to  Blakely, 
and  the  jury  subsequently  returned  a  verdict  for  the 
defendant,  but  upon  being  polled,  two  of  them  stated 
that  they  had  consented  to  the  verdict,  but  had  not 
agreed  to  it,  and  the  Justice  received  the  verdict  over 
the  objection  of  the  plaintiffs : 

Heldy  That  the  proceeding  was  illegal.  Powell  et  aL  vs. 
Lawson 290 

3.  It  is  error  for  the  Judge  of  the  Superior  Court,  in  his 
charge  to  the  jury,  to  express  or  to  intimate  his  opin- 
ion as  to  what  has  or  has  not  been  proved.     Deupree 

et  al.j  ex\8y  vs.  Deiipree  et  al.,  caveators 325 

CLAIM. 

1.  There  was  sufficient  evidence  in  this  case,  showing 
that  the  value  of  the  land  levied  on  was  greater  than 
the  amount  due  on  the  execution,  to  authorize  the 
damages  to  be  assessed  on  said  amount.  Kitchens, 
trustee^  vs.  Hutchins 191 

2.  A  claimant  of  property  levied  on  by  an  execution 
issued  on  a  judgment  founded  on  an  attachment  cannot, 
on  the  trial  of  the  claim,  traverse  the  grounds  on 
which  the  attachment  issued.  Foster  vs.  Higgin- 
botham 263 

3.  The  Act  of  1871,  Code  of  1873,  section  3741,  author- 
izing the  plaintiff  in  execution,  where  a  "claimant" 
has  withdrawn  his  claim,  to  go  to  the  jury  and  recover 
damages,  "in  case  it  is  made  to  appear  that  the  claim 
was  interpased  for  delay  only,"  is  not  retroactive,  so 
as  to  apply  to  claim  cases  then  pending,  it  not  appear- 
ing that  any  previous  claim  of  the  same  property  had 
been  put  in  and  withdrawn  by  the  claimant.     Whita- 

ker  vs.  David 559' 

CONFLICT  OF  LAWS.    See  Laws,  1,  2,  3. 

Vol.  xlix.  41. 
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CONSTITUTIONAL  LAW. 

1.  Under  the  provisions  of  the  Constitution  requiring  an 
''equitable  apportionment  of  the  compensation  of  the 
District  Judges  and  attorneys  between  the  counties 
comprising  their  districts,"  the  tax  required  by  the  Act 
organizing  said  Court  to  "be  levied  in  the  several 
counties  composing  each  Senatorial  District  *  *  * 
upon  the  taxable  pro|)€rty  returned  therein,  as  together, 
will  raise  an  amount  sufficient  to  pay  the  salaries,''  etc., 
should  be  apportioned  between  said  counties  in  propor- 
tion to  the  amount  of  taxable  property  returned  in  said 
counties,  respectively.  Holtzclaw  vs.  Ru88y  Ordinary; 
Giles  V8,  Same 115 

2.  The  Relief  Act  of  October  13th,  1870,  making  the 
payment  of  taxes  upon  debts  contracted  prior  to  June 
1st,  1865,  a  condition  precedent  to  a  recovery  thereon, 
is  unconstitutional.  Gardner^  tiii^tee,  vs.  Jeter ^  adm'r; 
Same  vs.  Adams 195 

3.  The  Act,  approved  20th  February,  1873,  imposing  a 
special  tax  on  wholesale  dealers  in  malt  liquors,  is  not 
in  violation  of  the  27th  section  of  Article  I.  of  the 
Constitution  of  the  State,  which  says  "taxation  on 
property  shall  be  ad  valorem  only,  and  uniform  on  all 
species  of  property  taxed."     Bolder  vs.  Schneider  et  aL  195 

4.  Such  a  tax  is  a  tax  on  a  business,  occupation  or  call- 
ing, as  decided  in  Buroh  vs.  Mayor  and  Aldermen  of 
Savannahy  42  Georffia,  596,  and,  hence,  is  not  a  tax 
on  the  sale  of  liquors,  which,  by  the  3d  section  of  Ar- 
ticle VI.  of  the  Constitution,  may  be  assessed  for  ed- 
ucational purposes.     Ibid. 

5.  The  L^islature,  under  the  constitutional  requisition 
to  provide  a  thorough  system  of  general  education, 
may  grant  the  power  to  county  authorities  or  muni- 
cipal corporations  to  levy  a  tax  in  aid  of  such  system 
within  their  several  territorial  limits.  Board  of  Edu- 
cation^ etc.,  vs.  Barlow  et  al 232 

6.  A  board  of  education  may  be  appointed  by  the  L^- 
islature  \idthin  such  limits,  with  power  and  authority 
to  use  and  appropriate  the  school  funds  thus  raised  in 
connection  with  what  may  be  derived  from  the  general 
fund  provided  by  the  State,  and  to  superintend  and 
control  the  schools  that  may  thereby  be  established,  the 
same  being  under  such  supervision  of  the  State  School 
Commissioner  as  by  law  may  be  provided.     The  fact 
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that  such  board  may  be  created  a  body  corporate  in 
the  Act  appointing  it,  does  not  affect  its  right  to  exer- 
cise the  authority  given  to  it  as  a  board  of  education. 
Ibid. 

7.  All  of  said  Act,  except  that  part  thereof  creating  the 
local  board  of  education,  and  giving  it  authority  to 
establish,  and  regulate,  and  superintend,  the  public 
schools  in  said  city,  and  to  receive  the  proportionate 
part  of  the  general  State  fund  coming  to  said  schools, 
is  void,  because  said  other  portions  of  said  Act  refer  to 
a  subject  matter  different,  not  only  from  what  is  con- 
tained in  the  title,  but  from  the  other  part  of  the  same 
Act,  to- wit:  it  grants  power  to  the  Mayor  and  City 
Council  to  levy  a  tax  and  issue  bonds,  and  exempts  the 
city  from  county  taxation  for  public  schools,  and  is 
obnoxious  to  that  extent  to  that  provision  of  the  Con- 
stitution which  says,  "nor  shall  any  Act  or  ordinance 
pass  which  refers  to  more  than  one  subject  matter,  or 
contains  matter  different  from  what  is  expressed  in  the 
title  thereof."     Ibid. 

8.  Under  the  provisions  of  the  Constitution,  it  was  error 
in  the  Superior  Court  to  limit  the  defendant's  counsel 
to  a  definite  time  in  his  argument  before  the  jury,  over 
his  protest  that  he  could  not  do  justice  to  his  client's 
case  within  the  prescribed  time.     Hunt  vs.  The  State..  255 

9.  As  the  General  Assembly  could  not  pass  a  law  im- 
pairing the  right  of  parties  to  appeal  to  the  Courts  to 
vacate  an  illegal  award,  the  chief  engineer  of  a  railroad 
company  cannot,  by  his  award  under  such  a  contract 
as  is  presented  in  this  case,  impair  that  right.  Atlanta 
and  Richmond  Air-Line  R,  R.  Co.  vs.  Mangham  & 
Prichett 266 

10.  When  a  defendant  sets  up  by  plea  that  the  contract  is 
void  under  the  Constitution,  because  it  was  made  for  the 
purpose  of  aiding  and  encouraging  *Hhe  late  rebellion/' 
it  is  necessary  that  the  facts  should  be  stated  in  such 
plea,  going  to  show  how  and  in  what  way  the  contract 
was  intended  to  give  such  aid  and  encouragement. 
Kimbro  vs.  Bank  of  Fulton 419 

11.  The  Limitation  Act  of  1869  is  a  general  law,andhas 
a  general  operation  throughout  the  State  as  to  that  class 
of  contracta  specified  in  it,  and,  therefore,  doas  not  come 
within  the  purview  of  the  26th  section,  first  Article, 

of  the  Constitution  of  1868.     George  vs.  Gardner 441 
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12.  This  Act  does  not  impair  the  obligation  of  the  con- 
tract ;  it  only  affects  the  remedy.     1  bid, 

CONTEMPT.    See  Sheriff,  2,  3. 

CONTINUANCE. 

1.  It  is  not  error  in  the  Judge  of  the  Superior  Court  to 
refuse  to  continue  a  criminal  case  on  the  ground  of  the 
absence  of  a  witness,  it  not  appearing  that  the  witness 
had  been  subpoenaed,  and  no  reason  is  given  why  he 
was  not.     Cogswellva.  The  State 103 

2.  In  proceedings  to  foreclose  a  mortgage  on  realty,  the 
Court  permitted  the  plaintiff  to  amend  the  pleading 
so  as  change  the  time  mentioned  therein  as  to  the  ma- 
turity of  tne  note  set  forth,  from  January  1st,  1869, 
to  January  Ist,  1868  : 

Held,  That  such  amendment  did  not  introduce  a  cause 
of  action,  nor  was  the  defendant,  on  that  account,  en- 
titled to  a  continuance,  unless  he  showed,  as  is  pro- 
vided in  section  3470  of  the  Code,  "  that  he  was  less 
prepared  for  trial,  and  how,  than  he  would  have  been 
if  such  amendment  had  not  been  made.''  Jones  vs, 
Henderson 170 

3.  Where  the  defendant  was  placed  on  trial,  and  a  mis- 
trial was  ordered  on  account  of  the  sickness  of  one  of 
the  jury,  it  was  not  error  in  the  Court  to  place  said  de- 
fendant again  on  trial  during  the  same  term  of  the 
Court.     Malone  vs.  The  State - 210 

4.  A  motion  for  continuance  was  submitted  upon  the 
ground  that  the  defendant  was  too  sick  to  engage  in 
the  trial,  and  the  Court  summoned  two  physicians, 
who  disclosed,  under  oath,  that  he  was  suffering  from 
the  effects  of  alcohol,  from  nervous  derangement;  and 
on  this  statement,  passed  the  case  to  a  time  indicated  ^ 
by  the  physicians.  When  he  was  again  called  on  to 
announce,  the  same  motion  was  submitted.  The 
Court  asked  his  counsel  if  his  coniition  had  grown 
worse.  They  replied  that  it  had  not.  Upon  their 
stating  that  they  nad  nothing  further  to  offer  in  sup- 
l)ort  of  the  ground  of  alleged  sickness,  it  was  not  error 
in  the  Court  to  overrule  the  motion.     Ibid. 

5.  Where  the  movements  of  a  witness  are  evidently  con- 
ti'olled  by  the  friends  of  the  defendant,  and  the  Judge 
certifies  that  he  had  no  doubt,  from  all  that  had  oc- 
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currecl  in  the  case,  that  the  motion  for  eoiitinnance 
was  made  for  delay  only,  and  no  compulsory  process 
had  been  applied  for  to  compel  her  attendance,  this 
Court  will  not  interfere  with  the  discretion  of  the 
Court  below,  exercised  in  overruling  the  motion  for 
continuance,  on  account  of  the  absence  of  said  witness. 
Ibid 

6.  The  Court  has  discretion,  where  a  defendant  is  placed 
on  trial  at  the  term  of  the  Court  at  which  the  indict- 
ment was  found,  whether  to  sustain  a  motion  for  a  con- 
tinuance or  not,  even  though  the  requirements  of 
section  3471  of  the  Code  have  been  complied  with. 
Ibid. 

CONTRACTS.    See  Laws,  4. 
CONTRIBUTION.     See  Lien,  13,  14. 

CORPORATIONS. 

1.  Where  a  charter,  granted  by  the  General  Assembly  to 
a  private  corporation,  is  silent  as  to  the  time  of  its  con- 
tinuance, it  will  expire  thirty  years  from  its  date.  West 
End  and  Atlanta  Street  R,  R,  Co.  vs.  Atlanta  Street 

R.  R.  Go 151 

2.  It  is  a  well  established  rule  of  law  that  an  exclusive 
grant  in  derogation  of  common  rights,  as  well  as  in  all 
cases  in  which  exclusive  rights  are  claimed  under  a 
legislative  grant  to  a  corporation,  that  such  grant 
should  be  strictly  construed,  and  that  nothing  is  to  be 
intended  beyond  the  express  words  contained  in  it. 
Ibid. 

3.  On  the  23d  of  February,  1866,  the  General  Assembly 
of  this  State  passed  an  Act  incorporating  the  Atlanta 
Street  Railroad  Company.  By  the  2d  section  of  said 
Act  it  is  declared,  "That  said  company  shall  have  ex- 
clusive power  and  authority  to  survey,  lay  out,  con- 
struct and  equip,  use  and  employ,  street  railroads  in 
the  city  of  Atlanta,  subject  to  the  approval  of  the  City 
Council  thereof,  for  each  route  selected,  first  had  and 
obtained,  before  the  work  thereon  shall  be  commenced  : 

Held,  That  there  are  no  words  in  this  charter  which 
grant  to  the  complainant's  company  the  unconditional, 
exclusive  power  and  authority  to  construct  and  use 
street  railroads  in  all  of  the  streets  of  the  city  of  At- 
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lanta,  but  that  the  grant  is  limited  and  restricted  to 
each  route  that  may  be  selected  by  the  comi>any  in  the 
streets  of  the  city  of  Atlanta,  which  shall  be  approved 
by  the  City  Council  thereof.     Ibid, 

4.  The  complainant  cannot  derive  any  benefit  frond  the 
general  ordinance  of  the  City  Council,  granting  au- 
thority to  its  company  to  construct  street  railways  on 
any  street  in  the  city,  and  across  the  bridge  on  Broad 
street,  because  that  ordinance  is  void,  not  having  been 
passed  in  pursuance  of  the  requirements  of  the  charter, 
as  there  had  been  no  route  for  a  street  railway  selected 
by  the  company  and  submitted  to  the  City  Council  for 
its  approval  on  any  street  in  the  city,  as  prescribed  by 
the  charter  of  the  company,  and  until  that  had  been 
done,  the  City  Council  had  no  power  or  authority,  un- 
der tlie  charter,  to  give  its  approval  in  advance  before 
any  route  had  been  selected  by  the  company  and  sub- 
mitted for  its  approval.     Ibid. 

5.  The  laws  which  exist  at  the  time  and  place  of  the 
making  of  a  contract,  enter  into  and  form  a  part  of  it. 
Ibid, 

6.  Where  exclusive  authority  is  vested  by  the  Greneral 
Assembly  in  a  private  corporation  by  its  charter,  un- 
der the  general  law  of  the  State,  said  body  retains  the 
power  to  modify  or  restrict  said  exclusive  grant.     Ibid, 

7.  The  power  to  withdraw  an  entire  franchise  necessarily 
includes  the  power  to  modify  or  restrict  the  exercise  of 
it.     Ibid, 

8.  On  December  20th,  1866,  complainant  was  incorpo- 
rated and  authorized  to  construct  a  railroad  from  a 
point  within  the  corporate  limits  of  the  city  of  Savan- 
nah, to  the  Isle  of  Hope  and  Skidaway  Island,  and  to 
construct  branch  railroads,  etc.  On  July  22d,  1868, 
the  Mayor  and  City  Council  of  Savannah  passed  an 
ordinance  granting  to  complainant  the  exclusive  right 
of  way  for  ten  years,  and  for  such  further  time  as  the 
Legislature  might  grant,  over  all  the  streets  in  the  city 
of  Savannah  (with  certain  exceptions,)  for  the  purpose 
of  connecting  its  line  of  railway  with  the  streets  of 
said  city  by  horse  railway  cars,  etc.,  and  to  construct  a 
street  railroad  and  such  branches  as  may  be  necessary 
in  and  along  said  streets,  etc.  It  was  further  declared 
by  said  ordinance  that  complainant  should,  within 
three  years  from  the  date  thereof,  have  their  street  rail- 
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way  in  running  order  through  certain  streets,  on  pen- 
alty of  forfeiture  of  the  franchise.  On  September 
24th,  1868,  the  General  Assembly  passed  an  Act  con- 
firming to  the  complainant  all  the  rights  conferred  on 
it  by  tJie  aforesaid  ordinance,  and  extending  the  enjoy- 
ment of  the  franchise  to  thirty  years.  On  October 
10th,  1868,  the  defendant  was  incorporated  and  au- 
thorized to  construct  a  railroad  from  such  point  in  the 
city  of  Savannah  as  might  be  authorized  by  the  Mayor 
and  Aldermen  of  said  city  to  any  point  or  points  on 
Wilmington  Island.  This  grant  to  the  defendant  to 
construct  a  railroad  between  the  points  designated  in 
said  Act,  does  not  necessarily  interfere  with  the  com- 
plainant's franchise  to  use  and  operate  horse  railway 
cars  in  the  streets  of  the  city,  for  the  purpose  of  con- 
necting its  line  of  railway  with  said  streets.  Savan- 
nah, S.  &  8.  R.  R.  Cb.,  t?«.  Coast  Line  R.  jff.  Co 202 

9.  The  Legislature,  under  the  constitutional  requisition 
to  provide  a  thorough  system  of  general  education, 
may  grant  the  power  to  county  authorities  or  munici- 
pal corporations  to  levy  a  tax  in  aid  of  such  system 
within  their  several  territorial  limits.  Board  of  Ed- 
ucation, ete.,v8.  Barlow  etal 232 

10.  A  board  of  education  may  be  appointed  by  the  Legis- 
lature within  such  limits,  with  power  and  authority  to 
use  and  appropriate  the  school  funds  thus  raised,  in 
connection  with  what  may  be  derived  from  the  general 
fund  provided  by  the  State,  and  to  superintend  and 
control  the  schools  that  may  thereby  be  established, 
the  same  being  under  such  supervision  of  the  State 
School  Commissioner  as  by  law  may  be  provided. 
The  fact  that  such  board  may  be  created  a  body  corpo- 
rate in  the  Act  appointing  it,  does  not  affect  its  right 
to  exercise  the  authority  given  to  it  as  a  board  of  edu- 
cation.    Ibid. 

11.  The  18th  section  of  the  Act  of  February  22,  1873, 
entitled  **  An  Act  to  amend  and  revise  the  several  Acts 
granting  corporate  authority  to  the  city  of  Americus, 
and  to  establish  and  consolidate  the  same,  and  for 
other  purposes  therein  named/'  is  inconsistent  with  the 
third  section  of  the  Act  of  February  13th,  1873,  enti- 
tled "An  Act  to  establish  a  permanent  board  of  edu- 
cation for  the  city  of  Americus,  and  to  incorporate  the 
same,  and  for  other  purposes,"  in  so  far  as  the  latter 
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Act  provides  for  levying  a  tax,  and  to  that  extent  said 
third  section  is  repealed.     Ibid. 

12.  All  of  said  Act,  except  that  part  thereof  creating  the 
local  board  of  education,  and  giving  it  authority  to 
establish,  and  regulate,  and  superintend,  the  public 
schools  in  said  city,  and  to  receive  the  proportionate 
part  of  the  general  State  fund  coming  to  said  schools, 
is  void,  because  said  other  portions  of  said  Act  refer 
to  a  subject  matter  different,  not  only  from  what  is 
contained  in  the  title,  but  from  the  other  part  of  said 
Act,  to-wit :  it  grants  power  to  the  Mayor  and  City 
Council  to  levy  a  tax  and  issue  bonds,  and  exempts 
the  city  from  county  taxation  for  public  schools,  and  is 
obnoxious  to  that  extent  to  that  provision  of  the  Con- 
stitution which  says,  "nor  shall  any  Act  or  ordinance 
pass  which  refers  to  more  than  one  subject  matter,  or 
contains  matter  different  fi^m  what  is  expressed  in  the 
title  thereof."     Ibid, 

13.  The  board  of  education  created  by  said  Act  of 
13th  of  February,  1873,  has  no  authority  of  law  to 
require  the  Mayor  and  City  Council  of  Americus  to 
levy  and  collect  a  tax  as  is  provided  by  said  Act 
Nor  can  said  Mayor  and  Council  levy  and  collect  a 
tax  as  a  public  school  fund,  except  by  authority  of  the 
18th  section  of  the  Act  of  22d  of  February,  1873, 
which  tax,  if  collected,  may,  by  virtue  of  said  section, 
be  used  at  the  discretion  of  the  Mavor  and  Citv  Conn- 
cil  for  the  purpose  for  which  it  was  levied.     Ibid. 

See  Municipal  Corporations. 

COUNTY  COUET. 

1.  Where  the  special  Act  establishing  a  County  Court  for 
the  county  of  Dougherty  made  no  provision  as  to  the 
time  within  which  the  writ  of  certiorari  to  said  Court 
should  be  applied  for,  the  general  County  Court  Act 
controls.     PaiiUovs.  The  Staie 172 

2.  Where  a  criminal  case  was  tried  before  the  County 
Court  of  Dougherty  county,  and  the  defendant,  upon 
conviction,  attempted  to  carry  the  same  before  the  Su- 
perior Court  by  writ  of  certiorari^  but  the  Judge  re- 
fused to  sanction  the  petition,  which  refusal  is  assigned 
as  error,  the  Solicitor  General  of  the  Albany  Circuit  \a 
entitled  to  represent  the  case  in  this  Court.     Ibid. 
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3.  Where  a  verdict  was  rendered  in  the  County  Court 
prior  to  its  abolishment,  and  an  appeal  entered  after, 
but  within  the  four  days  allowed  by  law,  the  judgment 
entered  against  the  security  on  appeal  on  the  second 
trial,  was  valid.     Colquitt  &  Bagga  et  aL  vs,  Oliver..,.  284 

4.  The  acceptance  of  the  appeal  bond  by  the  County 
Judge  was  a  ministerial  and  not  a  judicial  act ;  it  was 
nothing  more  than  the  transmission  of  the  unfinished 
business  of  the  County  Court  to  the  Superior  Court. 
Ibid. 

COUNTY  MATTERS. 

1.  Prima  facie^  an  Ordinary  of  a  county  has  no  right  to 
settle  a  debt  due  the  county  by  a  defaulting  public  of- 
ficer, by  taking  land  in  payment  of  the  debt,  as  the 
property  of  the  county,  and  in  a  suit  in  the  name  of 
the  Ordinary  to  recover  the  land,  the  burden  is  upon 
the  Ordinary  to  show  that  it  was  necessary  to  take  the 
land  to  save  the  debt,  or  that  the  land  was  taken  for 
some  s})ecific  public  purpose  for  which  the  county  au- 
thorities may  buy  land  for  the  county.  But  if  this  be 
shown,  as  that  it  was  necessary  to  save  the  debt,  or  the 
land  was  bought  for  such  specific  purpose,  and  under 
such  circumstances  as  would  give  the  Ordinary  the 
right  to  buy,  that  makes  out  a  case  where  the  Ordinary 
may  sustain  the  action,  other  proper  title  being  shown. 
Phipps  vs.  Morrow^  Ordinary^  et  ol^  « 37 

2.  It  was  competent  for  the  General  Assembly,  after  the 
year  1868,  to  provide  for  the  election  and  succession  of 
the  county  officers  of  the  State,  as  was  done  under  the 
3d  section  of  the  Act  of  1872,  and  an  Ordinaiy  elected 
under  this  law  and  commissioned  by  the  Governor,  will 
not  be  ejected  upon  the  relation  of  one  claiming  to 
have  been  elected  under  the  provisions  of  the  1346th 
section  of  the  Code.     Crisp,  Solicitor  General,  ex  reL, 

vs.  Brown 190 

3.  A  county  being  suable  by  law  in  the  State  tribunals, 
is,  though  a  portion  of  the  State,  subject  to  suit  in  the 
United  States  Courts.     Board  of  Commissioners,  etc., 

vs.  Hxird 462 

CRIMINAL  LAW. 

1.  There  was  no  error  in  admitting  the  record  of  the  in- 
dictment and  conviction  for  the  opprobrious  words.    It 
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went  to  show  a  motive  and  to  explain  the  threats  and 
words  of  the  prisoner.     Kelly  vs.  The  State. 12 

2.  It  is  not  error  in  the  Judge  of  the  Superior  Court  to 
refuse  to  continue  a  criminal  case  on  the  ground  of  the 
absence  of  a  witness,  it  not  appearing  that  the  witness 
had  been  subpoenaed,  and  no  reason  is  given  why  he 
w*as  not     Cojswellrs.  The  State : 103 

3.  Where,  on  a  motion  for  new  trial,  one  of  the  grounds 
insisted  on  was,  that  one  of  the  jury  who  tried  the 
cause  was  asleep  during  a  portion  of  the  trial,  and  no 
affidavits  were  filed  with  the  motion,  but  it  was  pro- 
posed to  show  by  parol,  at  the  hearing,  that  such  was 
the  &ct,  and  the  Court  refused  to  hear  the  witnesses, 
and  refused  also  the  new  trial : 

Heldy  That  the  proof  ought  to  be  made  as  a  part  of  the 
motion,  in  writing,  by  affidavits  attached,  and  that  a 
new  trial  ought  not,  in  any  event,  to  be  granted  on 
such  a  ground  unless  it  affirmatively  appeared  that  the 
prisoner  and  his  counsel  did  not  know  the  juryman 
was  asleep  before  the  jury  retired  to  find  a  verdict. 
Ibid 

4.  When  a  prisoner  was  regularly  arraigned  and  pleaded 
not  guilty,  and  was  tried  and  found  guilty  and  a  new 
trial  granted,  it  is  not  necessary  that  he  should  be  again 
arraigned  on  the  new  trial.     Ibid, 

5.  The  circumstances  connected  with  the  per{>etration  of 
the  oflense  charged,  as  testified  to  by  the  victim  of  the 
rape — the  degree  of  resistance  on  her  part — the  fact 
that  no  alarm  or  outcry  was  made,  the  place  being 
where  it  could  have  been  easily  heard — no  marks  of 
violence  having  been  exhibited,  and  the  injury  being 
concealed  for  several  days  after  the  opportunity  of  mak- 
ing complaint,  and  no  proof  of  any  complaint  ever  hav- 
ing been  made  except  by  the  party  said  to  be  injured, 
together  with  the  fact  that  no  legal  step  was  taken  to 
punish  the  outrage  until  pregnancy  was  discovered, 
make  this  a  case  where  the  crime  charged  was  not  suf- 
ficiently proven,  under  the  law,  to  justify  a  verdict  of 
guilty.     Crockdivs.  The  State 185 

6.  Where  the  defendant  was  placed  on  trial,  and  a  mis- 
trial was  ordered  on  account  of  the  sickness  of  one  of 
the  jury,  it  was  not  error  in  the  Court  to  place  said  de- 
fendant again  on  trial  during  the  same  term  of  the 
Court.    Maloneva.  The  State 210 
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7.  A  motion  for  contiDaance  was  submitted  upon  the 
ground  that  the  defendant  was  too  sick  to  engage  in 
the  trial,  and  the  Court  summoned  two  physicians,  who 
disclosed,  under  oath,  that  he  was  sufiering  from  the 
effects  of  alcohol,  from  nervous  derangement,  and  on 
this  statement,  passed  the  case  to  a  time  indicated  by 
the  physicians.  •  When  he  was  again  called  on  to  an- 
nounce, the  same  motion  was  submitted.  The  Court 
asked  his  counsel  if  his  condition  had  grown  worse. 
They  reph'cd  that  it  had  not.  Upon  their  stating  that 
they  had  nothing  further  to  offer  in  support  of  the 
ground  of  alleged  sickness,  it  was  not  error  in  the  Court 
to  overrule  the  motion.     Ibid. 

8.  Where  the  movements  of  a  witness  are  evidently  con- 
trolled by  the  friends  of  the  defendant,  and  the  Judge 
certifies  that  he  had  no  doubt,  from  all  that  had  oc- 
curred in  the  case,  that  the  motion  for  continuance  was 
made  for  delay  only,  and  no  compulsory  process  had 
been  applied  for  to  compel  her  attendance,  this  Court 
will  not  interfere  with  the  discretion  of  the  Court  be- 

•  low,  exercised  in  overruling  the  motion  for  continu- 
ance, on  account  of  the  absence  of  said  witness.     Ibid. 

9.  The  Court  has  discretion  where  a  defendant  is  placed 
on  trial  at  the  term  of  the  Court  at  which  the  indict- 
ment was  fouud,  whether  to  sustain  a  motion  for  a 
continuance  or  not,  even  though  the  requirements  of 
section  3471  of  the  Code  have  been  complied  with. 
Ibid. 

10.  An  indictment  found  by  a  grand  jury,  constituted  by 
filling  up  the  places  of  the  drawn  grand  jurors  who 
failed  to  appear,  by  tales  jurors,  as  provided  by  the 
Act  of  1869,  is  valid.     Ibid. 

11.  A  challenge  to  the  array  of  jurors  put  upon  defen- 
dant, on  the  ground  that  the  various  panels  have  been 
drawn  from  a  box  containing  the  names  of  only  one 
thousand  j^ersons,  whereas  the  number  of  persons  in 
the  county  subject  to  jury  duty,  from  whom  he  has  a 
right  to  select,  amount  to  four  thousand,  was  properly 
overruled,  where  no  proof  was  offered  in  support  there- 
of.    Ibid. 

12.  This  Court  announces  to  the  public,  with  all  the  em- 
phasis its  judgment  can  impart,  that  provocation  by 
words,  threats,  menaces  or  contemptuous  gestures  will, 
in  no  case^  be  sufficient  to  free  a  person^  who  kills  an- 


660  INDEX. 


other  by  shooting  him,  from  the  guilt  and  crime  of 
murder.     Ibid. 

13.  The  reasonable  doubt,  which  would  acquit  the  de- 
fendant, must  be  pertinent  to  the  matter  in  issue,  and 
arise  out  of  the  evidence,  or  the  want  of  evidence. 
Ibid. 

14.  The  charge  that  drunkenness  could  be  looked  to,  to 
ascertain  and  determine  the  condition  and  state  of  the 
defendant'^  mind,  and  to  throw  light  upon  the  inquiry 
whether  there  was  malice,  was  quite  as  favorable  to  the 
defendant  as  he  had  a  right  to  expect.     Ibid. 

15.  Whether  the  defendant  and  the  deceased  were  stran- 
gers to  each  other  was  a  question  of  fact  for  the  jury, 
and  if  they  were,  and  one  was  killed  by  the  other  with- 
out any  considerable  provocation,  the  law  will  imply 
malice.     Ibid. 

16.  The  verdict  should  be  read  to  the  jury  before  they 
are  polled.     Ibid. 

17.  If  the  bailiff  who  attended  the  jury,  ate  and  slept  in 
the  same  room  with  them,  it  was  incumbent  on  the  de- 
fendant to  have  shown  it  by  competent  evidence.    Ibid. 

18.  Under  the  provisions  of  the  Constitution,  it  was  er- 
ror in  the  Superior  Court  to  limit  the  defendant's  coun- 
sel to  a  definite  time  in  his  argument  before  the  jury, 
over  his  protest  that  he  could  not  do  justice  to  his 
client's  case  within  the  prescribed  time.  Huiit  vs.  The 
State 255 

19.  If  the  evidence  contained  in  the  record  had  been  so 
decidedly  strong  as  to  have  required  the  verdict  ren- 
dered by  the  jury,  it  might  not  have  been  interfered 
with  for  the  error  complained  of,  but  the  evidence  is 
conflicting  as  to  whether  the  stabbing  was  done  in  self- 
defense;  and  inasmuch  as  the  defendant  was  prevented 
by  the  Court  from  having  the  privilege  and  benefit  of 
counsel  in  his  defense,  as  contemplated  by  the  Consti- 
tution, the  judgment  of  the  Court  below  is  reversed. 
Ibid. 

20.  On  the  trial  of  an  indictment  for  the  offense  of  shoot- 
ing at  another,  the  defendant  proposed  to  prove  that  a 
short  time  after  the  shooting,  there  was,  at  a  grocery 
near  by,  to  which  both  defendant  and  prosecutor  had 
gone  just  after  the  shooting  had  occurred,  a  consider- 
able number  of  negroes  who  were  excited  and  were 
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tlireatening  to  mob  the  defendant.  There  was  no  evi- 
dence, nor  was  it  offered  to  be  proved  that  any  such 
threat  was  made  before  the  shooting,  and  in  fact  it 
appeared  that  the  excitement  must  have  been  caused 
by  the  shooting  and  wounding  of  the  prosecutor: 
Held,  That  such  testimony  could  not  have  illustrated  the 
issue  as  to  the  guilt  or  innocence  of  the  defendant  for 
shooting  at  the  prosecutor  prior  to  any  such  exeitemeut 
or  threats  as  were  proposed  to  be  proved,  and  it  was 
not  error  in  the  Court  to  reject  such  evidence.  310- 
Alister  V8.  The  State 306 

21.  The  plea  of  mdrefms  conmct  to  an  indictment  for  a 
misdemeanor  in  the  Superior  Court  may  be  sustained 
by  proof  of  such  former  conviction  before  an  Inferior 
Court  having  jurisdiction  of  the  offense,  unless  it  ap- 
pear that  sucii  indictment  was  found  prior  to  the  pros- 
ecution in  the  Inferior  Court,  and  that  the  defendant 
had  been  arrested  under  it.     3Iize  vs.  The  State 375 

22.  According  to  the  decision  in  Johnson  vs.  The  State, 
rendered  at  the  January  term,  1873,  where  the  indict- 
ment is  for  arson,  in  burning  an  occupied  dwelling 
house,  other  than  in  a  city,  town  or  village,  and  the 
jury  render  a  verdict  of  guilty,  with  a  recommenda- 
tion to  the  mercy  of  the  Court,  such  a  verdict  is  uncer- 
tain and  illegal,  and  should  be  set  aside.  West  alias 
Johns  vs.  The  State 451 

23.  A  verdict  in  such  cases,  where  the  defendant  is  con- 
victed, should  be  a  general  verdict  of  guilty,  or  guilty, 
with  a  recommendation  that  he  be  confined  in  the  pen- 
itentiary for  life.  The  jury  may,  in  all  capital  cases,  ex- 
cept for  murder,  recommend  the  commutation,  whether 
the  conviction  is  or  is  not  founded  solely  on  circum- 
stantial testimony.     Ibid. 

24.  The  killing  of  a  human  being,  even  in  the  heat  of 
passion,  is  murder,  if  the  slayer  have  no  just  cause  for 
his  anger,  or  if,  after  the  provocation,  and  before  the 
killing,  there  be  sufficient  time  for  passion  to  cool  and 
reason  to  resume  its  sway.     Smith  vs.  The  State 482 

DAMAGES. 

1.  In  an  action  by  a  plaintiff  against  a  corporation  for  dam- 
ages, it  was  error  in  the  Court  to  charge  the  jury,  "  that 
in  estimating  the  damages  they  could  take  into  consider- 
ation the  expenses  to  which  plaintiff  had  been  put  in 
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and  about  his  said  suit,"  there  being  no  proof  of  what 
such  expense  was,  and  such  expenses  are  only  recover- 
able **  when  the  detendant  has  acted  in  bad  faith,  or 
has  been  stubbornly  litigious,  or  has  caused  the  plain- 
tiff unnecessary  trouble  and  expense."     Mayor  and 

Aldermen  of  Savannah  V8.  Woldner 316 

2,  It  is  only  in  actions  of  tort,  and  where  there  are  cir- 
cumstances of  aggravation,  that  a  jury  is  authorized 
to  give  punitive  damages,  and  whether  such  circum- 
stances do,  in  fact,  exist,  is  a  question  for  the  jury,  and 
not  for  the  Court,  to  decide.     RansoTie  vs.  Christian..,  491 

8.  If,  in  an  action  for  a  libel,  the  defendant  pleaded  jus- 
tification, and  failed  to  make  out  his  plea,  the  plea 
itself  is  a  circumstance  which  the  jury  may,  in  fixing 
the  amount  of  damages,  consider  as  aggmvating  the 
torty  but  the  jury  is  not  bound,  in  all  cases,  so  to  con- 
sider it;  on  the  contrary,  if  the  defendant  show  strong 
grounds  in  support  of  tlie  charge  he  has  made,  though 
he  does  not  fully  support  his  plea,  the  jury  may,  if  it 
sees  fit,  consider  these  grounds  as  mitigating  circum- 
stances, and  reduce  the  damages  accordingly.     Ibid 

DEED. 

1.  Where  the  description  in  a  deed  is  so  ambiguous  as  to 
leave  it  doubtful  whether  a  certain  piece  of  land  was 
intended  to  be  included  in  what  was  conveyed,  parol 
evidence  is  admissible  to  identify  the  premises.     Hat^ 

sey  et  al.  vs.  Clark 99 

2.  Where  the  plaintiff  claimed  title  to  land  under  a  deed 
which  was  thirty  years  old,  lacking  three  months, 
when  the  defendant's  adverse  possession  under  a  deed 
commenced,  which  last  deed  was  attacked  by  the  plain- 
tiff for  forgery,  it  was  error  in  the  Court  to  charge  the 
jury  that  "it  was  incumbent  on  the  plaintiff  to  show 
that  he  had  been  in  possession  of  the  land  in  dispute, 
under  the  deed,  or  he  would  be  driven  to  prove  the 
execution  of  the  deed  as  at  common  law,  that  is,  he 
must  prove  by  the  subscribing  witnesses,  or  one  of 
them,  the  execution  of  the  deed,"  as  there  was  no  ad- 
verse possession  of  the  land  inconsistent  with  the  deed 
for  nearly  thirty  years,  and  not  then,  if  the  title  under 
which  the  defendants  claimed  was  a  forgery  or  fraudu- 
lent, and  they  had  notice  of  it.  Tuimer  et  al.  vs. 
Tyson  etal. 165 


INDEX.  663 


3.  Where  neither  deed  is  recorded  within  the  time  pre- 
scribed by  law,  the  oldest  has  the  preference,  and  not 
the  one  first  recorded.     Ibid, 

4.  Where  the  question  on  trial  was  whether  certain  deeds 
were  forgeries,  and  evidence  of  the  insanity  of  the 
grantor  at  a  certain  time  was  admitted  as  tending  to 
show  that  he  did  not  execute  the  same,  it  was  error  in 
the  Court  to  charge  the  jury  that  if  the  grantor  was 
insane  at  the  time  of  their  execution,  the  deeds  were 
void.     Ibid. 

5.  Where  a  deed  is  attacked  for  forgery,  the  admission 
of  one  of  the  heirs  of  tlie  grantor,  said  heir  having 
since  died,  as  to  its  genuineness,  beiug  apparently 
against  his  interest,  is  incompetent  evidence.     Ibid, 

DELIVERY.     See  Factors,  2. 

DEMAND.     See  Pleadings,  2,    Railroads,  5. 

DISTICT  COURT.    See  OJioers,  1,  2. 

DIVORCE. 

1.  The  verdict  in  this  case,  granting  a  total  divorce,  was 
not  contrary  to  the  evidence,  or  to  law,  or  to  the 
weight  of  the  evidence,  and  where  the  property  which 
is  given  by  the  verdict  to  the  wife  and  children — she 
being  the  libelant — was  the  property  of  the  wife  at 
the  time  of  filing  the  libel,  it  is  not  on  that  ground 
liable  to  be  objected  to  by  the  husband.  If  the  giv- 
ing to  the  chihlren  an  interest  in  such  property  could 
be  excepted  to,  it  was  a  matter  of  which  the  libelant 
only  could  complain,  and  not  the  defendant.  O^Hal- 
loran  vs,  (JHalloran 301 

2.  An  infant  married  woman  may  maintain  an  action  for 

a  divorce.     JBesorevs.  Besore 378 

3.  The  discretion  of  the  Superior  Court  as  to  the  amount 
allowed  as  temporary  alimony  will  not  be  interfered 
with  unless  abused.     Ibid, 

4.  Temporary  alimony  for  the  wife  should  embrace  a  rea- 
sonable allowance  for  her  support  pending  the  litiga- 
tion, taking  into  consideration  her  physical  condition 
and  ability  to  contribute  something  towards  her  own 
support.     Ibid, 


664  INDEX. 


DORM  A  NT  JUDGMENT.    See  Judgnient,  1, 10. 

DRUNKENNESS.    See  Criminal  Law,  14. 
EDUCATION.    See  Corptyi^atiom,  9, 10, 11, 12, 13. 

EJECTMENT. 

The  sheriff,  under  a  writ  of  possession  based  upon  a  judg- 
ment rendered  in  an  action  of  ejectment,  has  no  au- 
thority to  receive  an  afSdavit  from  a  |>erson  not  a  party 
to  said  suit,  to  the  effect  that  she  did  not  hold  posses- 
sion of  the  land  as  tenant  under  the  plaintiff  or  de- 
fendant in  ejectment,  "or  any  one  else.  Powell  et  oL 
V8.  Lawson 290 

See  Deed,  1,  2. 

EQUITY. 

1.  When  A  filed  a  bill  against  the  City  Bank  of  Macon, 
charging  that  he  was  the  holder  of  a  mortgage  made 
by  B  on  certain  real  estate,  founded  on  a  valuable  con- 
sideration ;  that  the  said  City  Bank  was  also  the  holder 
of  a  mortgage  made  to  it  by  B  upon  the  same  prop- 
erty;  that  the  mortgage  to  the  bank  was  given  to  secure 
the  payment  of  a  note  made  to  the  bank  by  B  for  the 
loan  of  money  at  more  than  seven  per  cent,  per  an- 
num, and  was  therefore  null  and  void;  that  the  mort- 
gage to  the  bank  was  of  older  date  than  the  mortgage 
to  A ;  that  the  junior  mortgage  contained  upon  its  face 
notice  of  the  mortgage  to  the  bank;  that  the  mortgage 
to  the  bank  had  been  regularly  foreclosed  by  rule  «wr», 
notice  and  judgment  of  the  Superior  Court  of  the 
county  of  Putnam,  where  the  land  was  situated,  and 
ordered  to  be  sold  to  satisfy  it;  that  B  was  insolvent, 
and  that  unless  A  could  set  aside  this  illegal  mortgage, 
he  would  lose  his  money.  The  bill  prayed  an  injunc- 
tion. The  defendant,  on  the  rule  to  show  cause,  de- 
nied there  was  equity  in  the  bill,  and  insisted  that  if 
the  complainant  had  any  remedy,  it  was  at  law,  under 
sections  3903  and  3892  of  the  Revised  Code.  The 
Judge  refused  the  injunction,  and  the  complainant  ex- 
cepted: 

Heldj  That  there  was  no  error  in  the  judgment  of  the 
Court  refusing  the  injunction.  Admitting  that  the 
note,  to  secure  which  the  mortgage  to  the  bank  was 
given,  is  null  and  void  for  usury,  if  the  complainant 
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has  any  remedy,  it  is  only  under  sections  3903  and 
3892  of  the  Code,  and  as  that  remedy,  if  it  applies  to 
his  case,  is  made  ample  and  complete,  equity  has  no 
jurisdiction.     Gatewood  vs.  City  Bank  of  Ma/con  et  al,     45 

2,  When  A  filed  a  bill  in  equity  against  C^s  administra- 
tor, alleging  that  he  (A)  and  B  had,  during  the  late 
war,  traded  lands;  that  B  was  at  the  time  indebted  to 
C  for  a  part  of  the  purchase  money  of  the  land,  but  C 
was  refusing  Confederate  money,  so  that  the  debt  could 
not  be  paid ;  that  for  this  reason  A  only  gave  to  B  his 
bond  for  titles  to  the  land  he  let  him  have;  that  B  af- 
terwards traded  the  land  he  got  of  complainant  to  D 
and  transferred  the  bond ;  that  shortly  after  this,  com- 
plainant received  a  mess/ige  from  C,  then  in  life,  that 
he  might  safely  make  a  deed  to  D,  as  he  (C)  was  now 
willing  to  take  Confederate  money  from  B  for  his  debt; 
that  knowing  positively  that  B  had  the  money  and 
was  ready  to  pay,  he,  (A,)  in  consequence  of  this  mes- 
sage, made  titles  to  T>  and  took  up  his  bond  ;  that  he 
is  informed  that  B  soon  after  tendered  the  Confederate 
money  to  C,  who  refused  it ;  that  C  had  died,  and  his 
administrator,  the  defendant,  was  proceeding  to  levy 
his  judgment,  which  was  a  judgment  on  the  foreclosure 
of  a  mortgage  on  the  land.  The  bill  prayed  a  perpet- 
ual injunction  against  the  mortgage,  and  a  temporary 
Injunction  until  the  trial.  The  Court  gmnted  the  tem- 
porary injunction.  C's  administrator,  the  defendant^ 
answered  the  bill,  denying,  on  his  information  and  be- 
lief, the  sending  of  the  message  and  the  tender  of  Con- 
federate money,  and  moved  to  dissolve  the  injunction 
and  to  dismiss  the  bill  for  want  of  equity.  The  Court 
dissolved  the  injunction  and  dismissed  the  bill : 
Held,  That  there  is  equity  in  the  bill,  for  which  complain- 
ant has  no  remedy  at  law,  and  that  it  was  error  to  dis- 
miss the  bill.     Lee  vs.  Clark,  exW 81 

3.  The  defendants  cannot  by  cross-bill,  claim  damages 
from  the  complainant  who  resides  in  a  different  county, 
alleged  to  have  been  sustained  by  the  wrongful  suing 
out  of  the  writ  of  injunction  in  said  case.  HmaeySy 
admWs,  vs.  Neal  et  al 160 

4.  Under  the  facts  of  this  case  there  was  equity  in  the 
cross-bill  of  the  defendants,  and  the  Court  did  not  err 
in  refusing  to  sustain  the  demurrer  to  the  same.     Ibid. 

b.  A  bill  was  filed  by  a  purchaser  at  a  sheriff's  sale^ 
Vol.  xlix.  42. 


666  INDEX. 

under  a  common  IsLwJi.fa.  against  a  former  purchaser 
of  tlie  same  land  at  a  sale  by  virtue  of  a  tax  fi,  fa.,  to 
set  aside  and  cancel  the  deed  made  to  such  former  per- 
son. The  issue  thus  made,  and  the  finding  thereon  by 
the  jury  in  favor  of  complainants,  did  not  authorize 
the  Chancellor  to  decree  the  cancellation  of  the  deeds, 
both  of  defendants  and  complainants,  and  to  direct 
that  the  land  be  resold  under  the  common  law  JL  fa. 
If  the  defendant  in  execution,  or  his  creditors,  had 
any  equities  in  the  premises  requiring  a  resale,  they 
should  have  been  parties  to  the  proceedings,  which 
could  have  been  done  on  their  own  motion.  Burke  d 
al.  vs.  Wilkins  d  al. 257 

6.  When  a  bill  was  filed,  seeking  the  partition  of  a  lot  of 
land  between  tenants  in  common,  and  an  account,  the 
complainants  claiming  seven-eights  and  the  defendants 
one-eighth,  and  fails  to  show  whether  the  defendants 
were  in  possession  of  a  greater  portion  of  the  land  than 
their  share,  or  whether  said  defendants  were  holding 
adversely  to  the  complainants,  or  anything  going  to 
show  a  liability  on  the  part  of  the  defendants,  as  ten- 
ants in  common,  to  account  for  the  rents  and  profits  of 
the  land,  a  demurrer  thereto  was  properly  sustained. 
LandsdcUe  d  al,  V8,  Brown  d  al 278 

7.  If  the  other  allegations  in  the  bill  had  been  sufficient, 
the  number  of  parties  defendant  might  have  been  a    * 
good  ground  for  equity  jurisdiction  to  prevent  a  mul- 
tiplicity of  suits.     Ibid. 

8.  On  August  10th,  1859,  a  verdict  was  rendered  in  favor 
of  B.  and  wife  against  R.  **  for  the  premises  in  dispute, 
and  $200  00  for  rent,"  on  a  bill  filed  by  B.  and  his 
wife  against  R.,  claiming  one  undivided  half  of  a  cer- 
tain lot  of  land,  to- wit:  one  hundred  and  one  acres. 
Upon  this  verdict  a  decree  was  entered  in  favor  of  the 
complainants  for  fifly-one  and  a  half  acres  oflT  the  south- 
east corner,  and  fifty-one  and  one-half  acres  off  the 
northwest  corner  of  said  lot,  also  for  the  rent,  and  di- 
recting the  sheriff  to  place  the  complainants  in  posses- 
sion. An  attempt  was  made  to  divide  the  lot  in  accord- 
ance with  this  decree,  but  R.  objected,  as  it  interfered 
with  his  possession  which  he  had  held  for  many  years 
under  his  deed,  and  under  a  division  had  between  him 
and  B.  and  wife,  many  years  before  the  filing  of  said 
bill.  Nothing  more  appears  to  have  been  done  towards 
the  enforcement  of  said  decree,  except  that  R.  paid  the 
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$200  00  for  rent  and  abandoned  all  that  part  of  the 
land  which  B.  and  wife  claimed  under  the  original  di- 
vision. On  February  2d,  1870,  a  writ  of  possession 
was  ordered  to  be  issued  on  said  decree  to  put  one  S., 
who  was  not  a  party  to  the  same,  in  possession  of  the 
southeast  corner  of  said  lot.  R.  filed  his  bill  to  reform 
said  decree  and  to  enjoin  said  writ  of  possession.  The 
Court  charged  the  jury  that  if  R.  knew  of  the  decree, 
he  had  delayed  too  long  in  filing  his  bill  to  reform  the 
same,  to  be  allowed  the  relief  prayed  for.  This  charge 
was  error.     Renew  V8.  Darley  et  al 332 

9.  The  statute  of  limitations  applicable  to  bills  of  review 
was  suspended  from  November  30th,  1860,  to  July 
21st,  1868.     Ibid. 

10.  A  and  B,  mechanics,  sued  out  an  execution,  which 
was  void  under  the  foregoing  rule,  against  T.  A.,  and 
a  house  built  under  a  contract  with  him.  The  execu- 
tion was  levied  on  the  house.  It  was  sold  by  the 
sheriff  and  bought  by  Wooten  &  Taylor,  the  defend- 
ants. The  lot  on  which  the  house  stood  belonged  to 
E.  A.,  who  brought  ejectment  against  Wooten  &  Tay- 
lor. The  defendants  set  up,  by  plea,  that  E.  A.  lived 
adjoining  to  the  lot  where  the  house  was  being  built, 
and  never  gave  notice  of  her  right  or  title,  and  that 
from  such  default  on  her  part,  the  builders  would,  in 
equity,  have  a  lien  on  the  house  for  the  unpaid  portion 
of  their  claim,  and  that  the  purchasers  at  sheriff's  sale 
should  be  subrogated  to  their  rights  and  allowed  the 
amount  that  was  due  the  builders.  T.  A.,  who  had 
the  house  built,  was  not  a  party  to  the  cause,  nor  did 
it  appear  w^hat  the  debt  against  him  was,  except  by  the 
illegal  proceedings  to  enforce  the  lien  claimed : 

Heldy  That  even  if  the  defendants  could,  with  proper 
parties  and  proof,  assert  such  an  equity,  yet  it  was  nec- 
essary that  T.  A.  should  have  been  made  a  party,  and 
the  amount  of  his  debt  due  the  builders  should  have 
been  shown  by  evidence  other  than  the  void  proceedings 
to  enforce  the  mechanic's  lien.    Wooten  et  al.  vs.  Archer.  388 

11.  Courts  of  equity  will  not  interfere  with  the  regular 
course  of  an  administration,  by  appointing  a  receiver 
to  take  the  assets  of  the  estate  out  of  the  hands  of  the 
administrator^  unless  the  danger  be  imminent,  and  the 
charges  in  the  bill  are  positive  and  specific.  Powell  vs. 
Quinn  et  al 523 
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12.  Land  was  devised  to  the  wife  for  life,  and  at  her 
death  to  be  equally  divided  between  two  daughters,  L. 
and  E.  Judgments  were  obtained  against  the  repre- 
sentative of  the  estate  on  debts  due  by  the  testator. 
After  the  rendition  of  the  judgments  and  death  of  the 
tenant  for  life,  the  land  was  equally  divided  between 
the  daughters,  L.  and  E.  Subsequent  to  this  L.  mort- 
gaged the  portion  she  received  to  C.  Plaintifls  in  the 
judgments  caused  their  executions  to  be  levied  on  the 
share  received  by  E.  The  executions  not  being  satisfied 
from  the  proceeds  of  this  levy,  they  were  levied  on  the 
land  of  L.  C,  the  mortgagee,  filed  a  bill  to  enjoin  the 
sale  under  this  levy,  on  the  ground,  amongst  others, 
that  plaintiffs  made  an  agreement  with  E.  or  those 
holding  under  her,  whereby  they  remitted  all  claims 
on  her  land  for  $1,000  00,  when  the  same  was  worth 
nearly  four  times  that  sum,  and  that  thereby  the  whole 
of  the  balance  of  the  executions,  amounting  to  about 
$6,000  00,  is  sought  to  be  enforced  against  the  land  of 
L.,  on  which  he  holds  the  mortgage: 

Held^  That  the  right  of  contribution  existed  between  L. 
and  E.  as  to  the  payment  of  the  executions,  and  if  the 
creditors  discharged  all  claims  on  the  land  of  E,  for 
less  than  the  proportionate  share  of  her  liability  to  con- 
tribute to  L.,  C,  as  the  creditor  of  L.,  by  mortgage, 
which  has  been  foreclosed,  is  entitled  to  assert  her 
rights,  as  well  as  his  own  equities  arising  out  of  such 
facts,  against  such  creditors.  Compton  &  Sons  vs. 
Pitman  etcU. 612 

13.  If  the  facts  recited  are  established  on  the  final  hear- 
ing, and  a  sufficient  showing  was  made  on  the  appli- 
cation for  injunction,  to  entitle  complainant  to  such 
hearing— only  one-half  of  the  amount  of  the  execu- 
tions— not  deducting  the  credit  of  $1,000  00  collected 
of  E.,  should  be  entorced  against  the  land  mortgaged 
to  C.  The  levy  should  proceed  and  the  land  be  sold, 
and  the  amount  it  may  bring,  in  excess  of  one-half  of  i 
the  executions,  should  be  impounded  by  direction  of 
the  Chancellor  to  abide  the  final  determination  of  the 
cause.     Ibid, 

14.  As  special  verdicts  may  be  found  upon  the  trial  of 
equity  causes,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial  as  to  some  of  the  defendants,  and 
granting  it  as  to  others.     Kinget  al.  vs.  King  et  al 622 
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ESTOPPEL.     See  Judgment,  8. 

EVIDENCE. 

1.  There  was  no  error  in  admitting  the  record  of  the  in- 
dictment and  conviction  for  the  opprobrious  words.  It 
went  to  show  a  motive,  and  to  explain  the  threats  and 
words  of  the  prisoner.     Kelly  vs.  The  State 12 

2.  When  a  suit  was  brought  against  the  administrator  of 
A,  charging  that  A,  during  his  lifetime,  had,  as  admin- 
istrator of  complainant's  father,  bought  the  lands  of 
the  estate  at  his  own  sale  at  less  than  their  value;  that 
the  lands  had,  since  A's  death,  been  distributed  to  his 
heirs,  and  were  now  in  the  hands  of  B  and  C,  as  pur- 
chasers from  said  heirs  with  notice.  The  bill  prayed 
that  the  deeds  be  canceled,  and  the  lands  be  delivered 
up;  or,  if  this  could  not  be  done,  that  the  administra- 
tor of  A  account  for  their  true  value,  as  well  as  account 
generally  to  complainants  for  the  devastation  of  his  in- 
testate as  administrator  of  complainant's  father.  On 
the  trial,  the  defendant  offered  to  prove  that  the  land 
brought  its  true  value,  and  that  the  sale  was  fair,  and 
this  evidence  the  Court  refused  to  permit : 

Jffddy  That,  as  one  object  of  the  bill  was  to  recover  the 
true  value  of  the  land,  this  was  proper  evidence,  and 
that,  as  the  jury  had  by  their  verdict  failed  to  cancel 
the  deeds  and  return  the  land,  but  found  a  money  ver- 
dict, a  new  trial  ought  to  be  granted  for  this  error  of 
the  Court.     Stripling  et  al,  vs.  Stripling  etal 95 

3.  Where  the  description  in  a  deed  is  so  ambiguous  as  to 
leave  it  doubtful  whether  a  certain  piece  of  land  was 
intended  to  be  included  in  what  was  conveyed,  parol 
evidence  is  admissible  to  identify  the  premises.  .  Hul- 

sey  et  al,  vs.  Clark 99 

4.  When,  on  the  trial  of  a  claim  case,  it  appears  that  the 
defendant,  after  the  date  of  the  judgmeniy  had  conveyed 
the  land  to  the  claimant,  and  Jackson  was  introduced 
to  prove  that  some  years  previous  to  the  date  of  the 
judj^ment  he  had  bought  tne  land  from  defendant  and 
paid  the  consideration  money,  but  had  taken  no  deed 
or  other  writing,  and  that  the  deed  made  to  the  claim- 
ant by  defendant  was  made  at  his  (the  witness')  re- 
quest ;  that  he  had  sold  the  land  to  the  claimant  and 
received  the  consideration,  and  the  defendant  had,  at 
his  request^  made  the  deed  to  the  claimant,  in  pursu- 
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ance  of  the  purchase  and  payment  several  years  before 
the  judgment : 
Held,  That  the  testimony  was  not  ill^al  nnder  the  role 
that  express  trusts  must  be  in  writing.     Johnson  ts, 
McCkmb.ex'r 120 

5.  Where  a  deed  is  attacked  for  forgery,  the  admission  of 
one  of  the  heirs  of  the  grantor,  said  heir  having  since 
died,  as  to  its  genuineness,  being  apparently  against 
his  interest,  is  competent  evidence.  Turner  d  al.  vs. 
Tyson  et  al 165 

6.  Though  the  statement  of  an  obligee  in  a  bond  for 
titles,  made  to  his  assignee  at  the  time  of  its  transfer, 
to  the  effect  that  the  purchase  money  was  payable  in 
Confederate  currency,  is  not  admissible  as  evidence 
against  the  obligor,  yet  if  there  be  other  testimony 
sufficient  to  authorize  the  jury  to  scale  the  claim  under 
the  ordinance  of  1865,  and  they  do  so  scale  it,  this 
Court  is  not  bound  to  grant  a  new  trial,  especially  if 
substantial  justice  appears  to  have  been  done.  117/- 
Hams  et  al,,  ej^rs,  vs.  Phipps 175 

7.  Where  a  plaintiff,  in  1869,  sued  two  joint  and  several 
makers  of  a  promissory  note,  executed  in  1863,  due 
one  day  after  date  thereof,  and  after  the  1st  day  of 
January,  1870,  dismissed  the  action  against  one  of  the 
defendants  and  obtained  a  judgment  against  the  other, 
there  being  no  plea  file<l  by  the  latter,  such  dismissal 
was  not  a  discharge  of  the  defendant  against  whom 
the  judgment  was  rendered.  If  the  party  against 
whom  judgment  was  obtained  was  a  surety  and  the 
other  was  principal,  the  rule  would  be  different.  Mc- 
Garter  vs.  Tamer  dal 309 

8.  On  the  hearing  of  a  bill  filed  by  such  defendant,  pray- 
ing an  injunction  against  the  judgment  and  execution 
issued  thereon,  and  one  of  the  issues  being  whether  the 
defendant  against  whom  the  judgment  was  obtained, 
was  the  security  of  the  party  who  was  dismissed  from 
the  suit,  the  note  not  showing  that  &ct,  parol  testi- 
mony is  admissible  to  show  what  was  the  understand- 
ing and  agreement  of  the  parties  to  the  note  on  that 
point,  at  the  time  of  its  execution.     Ibid. 

9.  Where  L.,  in  the  presence  of  B.,  deposited  a  cotton 
receipt  of  B.  with  K.  to  hold  for  L.  as  collateral  secn- 
rity  for  a  debt  due  by  B.  to  L.,  it  is  not  competent  on 
the  trial  of  a  garnishment  against  K.,  sued  out  on  an 
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attachment  against  S.,  to  prove  by  the  sayings  of  B. 
that  the  debt  for  which  the  deposit  was  made  as  col^ 
lateral,  was  an  account  made  by  B.  with  S.  Nor  was 
the  answer  of  B.  to  a  summons  of  garnishment,  served 
upon  him  in  the  same  case,  admissible  to  prove  that 
fact.    Strapper  vs.  King 328 

10.  Johnson  sued  Cutts  on  a  contract  dated  January  1st, 
1868,  to  deliver  to  plaintiff  one  hundred  and  sixty- 
two  and  a  half  bales  of  cotton  in  the  fall  of  1868,  of 
the  crop  grown  that  year.  On  the  trial,  defendant 
proposed  to  prove  by  parol  that  Johnson  sold  land  to 
one  Carlton  in  1866  for  one  hundred  and  eighty  bales 
of  cotton,  which  were  to  be  delivered  in  the  fall  of 
1867,  and  gave  bond  for  titles;  that  in  December, 
1866,  Charlton  transferred  the  bond  to  defendant,  who 
afterwards  executed  to  plaintiff  the  contract  sued  on, 
and  that  the  last  contract  was  only  a  renewal  or  exten- 
sion of  Charlton's  contract,  and  that  defendant  was 
only  to  pay  plaintiff  what  was  due  on  Charlton's  con- 
tract for  the  portion  of  cotton  not  delivered  by  Charl- 
ton, estimating  it  at  its  value  at  the  maturity  of 
Charlton's  contract : 

Hdd,  That  the  testimony  was  inadmissible.  Cutta  vs. 
Johnson 370 

11.  Where  a  Confederate  contract  was  the  subject  of  in- 
vestigation before  the  jury,  it  was  error  in  the  Court 
to  refuse  to  allow  the  plaintiff  to  prove  the  price  ol  corn 
and  other  articles  at  the  date  of  such  contract,  as  it 
would  have  tended  to  have  shown  the  value  and  pur- 
chasing power  of  Confederate  money  at  that  time,  so 
as  to  have  enabled  the  jury  to  adjust  the  rights  of  the 
parties,  under  the  provisions  of  tne  Ordinance  of  1865, 

on  principles  of  equity.     Johnson  vs,  Oray,  ear'r 423 

12.  When  the  maker  of  a  note,  dated  in  1863,  pleads, 
that  the  same  was  payable  in  Confederate  currency,  and 
the  only  evidence  on  the  trial  is  the  date  of  the  note, 
and  that  the  consideration  expressed  therein  was  cotton 
in  the  gin-house  of  the  payee,  and  his  growing  crop  of 
cotton,  the  defendant  being  a  competent  witness,  al- 
though the  payee  is  dead,  his  evidence  is  the  best  evi- 
dence which  exists  of  the  fact  sought  to  be  proved,  and 
should  be  produced.    Hudson,  aamWy  vs.  Spence 479 

13.  The  testimony  of  a  witness  was  taken  by  interroga- 
tories.   When  the  case  was  tried,  the  witness  being 
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present,  was  introduced  and  examined  orallj.  On  a 
subsequent  trial  of  the  same  case,  the  witness  then  be- 
ing absent,  his  depositions  were  read.  The  adverse 
party  was  allowed  to  prove,  by  way  of  impeachment, 
that  the  evidence  of  the  witness,  when  examined  in 
Court  on  the  first  trial,  was  different  from  his  testi- 
mony as  it  appeared  in  the  interrogatori^.  The  de- 
fendant, in  whose  behalf  the  interrogatories  were  read, 
had  testified  on  the  trial  that  the  wiinesa  had  stated  to 
him  what  was  atibstantzaUy  the  same  as  was  proven  by 
the  impeaching  toitness: 
Heldy  Tnat  the  admission  of  the  testimony  is  no  gronnd 
for  a  new  trial.     Giierry,  Oatis  &  Co.  et  al.  vs.  irown.  520 

14.  On  the  hearing  of  a  bill  filed  in  a  claim  case,  a  con- 
sent decree  was  taken  that  the  land  levied  on  should 
be  sold  by  the  sheriff,  and  that  the  attorney  for  plain- 
tiff in  execution  should  pay  out  of  the  proceeds  of  the 
sale  the  cost,  and  a  certain  amount  to  the  attorneys  of 
claimants.  Other  property  of  the  defendant  in  execu- 
tion was  subsequently  sold  under  other  judgments 
against  him.  On  a  motion  to  distribute  the  money 
arising  from  the  last  sale,  the  first  mentioned  judg- 
ment being  the  oldest,  and  not  being  fully  paid  by  the 
sale  of  the  land,  it  was  competent  for  the  defendant  in 
execution  and  plaintiffs  in  the  younger  judgments  to 
prove  by  parol  that  the  consent  decree  and  sale  under 
it  were  to  be  a  satisfaction  of  the  older  judgment. 
King  vs.  Greery  ex^r,  et  cU 545 

15.  Where  a  lot  of  paper  and  paper  bags  was  shipped  to 
the  plaintiff  by  railroad,  and  upon  its  receipt,  it  was 
weighed  upon  scales  not  marked,  but  which  were  pro- 
ven to  be  correct,  and  the  paper  was  found  deficient  in 
quantity,  as  described  in  the  railroad  receipt,  it  was 
not  error  U>  admit  the  evidence  of  the  weighing,  not- 
withstanding the  failure  to  procure  the  marking  of  the 
scales.    Southwestern  R.  R.  Co,  vs.  Cohen 627 

16.  If  ill^al  evidence  be  admitted  by  a  Justice  and  no 
objection  be  made  at  the  trial,  both  parties  being  rep- 
resented by  counsel,  the  admission  of  the  evidence  is 
not  a  good  ground  for  a  certiorari.     Ibid. 

EXECUTION. 

1.  Shorter  sold  land  to  Rice,  against  whom  there  was  a 
judgment,  and  gave  Rice  a  bond  for  title.    Rice,  with- 
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out  paying  any  of  the  purchase  money,  sold  to  Free- 
man, agreeing  to  transfer  Shorter's  bond^  but  not 
having  it  at  the  time,  gave  Freeman  his  own  bond. 
This  was  in  1860.  Freeman  at  once  paid  a  portion  of 
the  purchase  money  to  Rice  and  went  into  possession. 
A  snort  time  afterwards,  Freeman  paid  a  sufficient 
amount  to  pay  Shorter,  which  was  done  with  the  money 
so  advanced,  leaving  a  portion  still  unpaid  to  Bice. 
Freeman  subsequently,  in  1862,  forwarded  this  to 
Bice,  who,  by  express,  sent  his  own  deed  to  Freeman. 
Freeman  demanded  the  bond  of  Shorter,  and  Bice  re- 
plied that  he  had  given  him  that  before.  Nothing 
more  was  done  until  1867,  when  the  judgment  credi- 
tor levied  on  the  land  as  Bice's  property,  and  after  this 
levy,  Freeman  obtained  Shorter's  deed  without  war- 
ranty : 
Held,  That  no  title  tver  vested  in  Bice  which  was  the 
subject  of  levy  and  sale.     Akin  vs.  Freeman 51 

2.  A  defendant  in  execution,  though  he  may  have  equities 
which  would  entitle  him  to  file  a  bill  for  the  purpose 
of  setting  aside  the  judgment  on  which  the  execution 
issued,  has  no  right,  unless  he  shows  special  reasons 
therefor,  to  enjoin  the  levy  and  sale  under  the  execu- 
tion, of  property  which  he  alleges  in  his  bill  belongs 
to  and  is  in  the  possession  of  another  person.  Such 
owner  of  the  property  may  assert  his  own  rights  in 
the  premises  in  such  a  way  as  the  law  provides,  and 
the  defendant's  right  can  be  determined  on  the  final 
trial  of  bis  bill.     Tompkins  va,  Tumlin 460 

3.  It  appearing  from  the  evidence  that  the  execution  had 
been  assigned  by  the  original  plaintiff,  in  whose  name 
it  was  then  proceeding,  to  another,  who  had  since  died, 
there  being  no  written  evidence  thereof,  it  was  not  error 
in  the  Court  to  disallow  a  motion  to  suggest  the  death 
of  the  transferee  upon  the  record,  and  to  continue  the 
case  until  his  estate  was  represented.     Broxxm  vs,  GilL  549 

4.  A  sheriff  having  in  his  hands  an  execution  against 
B.,  founded  on  a  debt  contracted  since  21st  of  July, 
1868,  sold  property  of  the  defendant  for  about  $3,- 
000  00.  P.  having  an  older  judgment,  obtained  in 
1866,  for  about  $1,000  00  gave  the  sheriff  notice 
and  claimed  that  much  of  the  money.  The  sheriff  paid 
to  the  younger  judgment  $2,000  00  of  the  money,  and 
retained  $1,000  00  in  hand  to  answer  the  judgment  of 
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P.,  and  P.  ruled  the  sheriff  for  the  amount  of  hi8 
judgment  Pending  this  rule,  the  defendant,  who  had 
procured  this  money  to  be  set  apart  as  an  exemption 
by  the  Ordinary, claimed  the  money: 
Hddy  That  it  is  error  in  the  Court  to  hold  that  the  de- 
fendant was  entitled  to  the  money  as  an  exemption  as 
against  the  jJ.  fa,  of  P.  P.  is  not  estopped  from  insist- 
ing on  his  right  to  the  $1,000  00,  because  be  has 
failed  to  require  the  sheriff  to  bring  into  Court  the 
whole  amount  raised  at  the  sale.     Peters  vs.  Bradford^  551 

5.  A  rule  nisi  against  a  sheriff  is  not  demurrable  for  un- 
certainty which  sets  forth  at  its  head  the  name  of  the 
plaintiff  and  defendant  of  the  ^. /a.,  the  amount  of  the 
principal  and  interest  at  the  date  of  the  judgment,  the 
Court  to  which  the  /?.  /a.  is  returnable,  and  which 
alleges  that  the  sheriff  has  had  the^./a.  long  enough 

to  have  made  the  money.     Lee  vs,  Armstrong 609 

6.  Two  fi,  fas.  may  be  included  in  one  rule  nm  against 
the  sheriff,  and  if  one  of  them  be  not  fully  described, 
a  general  demurrer  does  not  lie  to  the  rule.     Ibid. 

FACTORS. 

1.  An  agent  of  a  factor  is  not  liable  to  a  third  person  for 
failing  to  transmit  his  orders  to  the  principal  of  the 
agent  as  to  the  sale  of  cotton  consigned  by  such  third 
person  to  the  factor.     Reid  vs.  Humber 207 

2.  When  a  commission  merchant  and  factor  advanced 
money  to  a  planter  to  purchase  supplies,  the  planter 
agreeing,  in  writing,  to  deliver  to  the  factor,  at  his  own 
house,  in  Macon,  enough  of  the  crop  upon  which  the 
money  was  thus  advanced  to  pay  for  the  said  advance, 
and  the  planter  accordingly  did  deliver  at  the  depot 
of  the  Southwestern  Railroad  at  Montezuma,  such 
cotton,  consigned  to  the  factor,  at  Macon,  and  afler  such 
delivery  the  cotton  was  seized  to  satisfy  a  lien  under 
the  Act  of  1866,  given  to  a  third  person  and  prior  to 
the  factor's  advance,  but  not  foreclosed  until  after  the 
delivery  of  the  cotton  at  the  depot,  so  consigned  to  the 
factor: 

Held,  That  the  delivery  at  the  depot  of  the  cotton  con- 
signed to  the  factor,  was,  for  the  purpose  of  the  lien, 
a  delivery  to  the  factor,  and  his  special  property  there- 
upon attached,  even  against  other  liens  under  the  Act 
of  1866,  given  prior  to  the  factor's  advance,  if  the  fiio- 
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tor  had  no  notice  of  said  liens  prior  to  his  advance, 
and  there  was  no  foreclosure  of  the  prior  lien  before 
the  delivery  at  the  depot,  as  described.  Hardeman  & 
Sparks  vs.  DeVaughn 596 

See  Liea,  2,  3,  4,  9,  10,  11,  12. 

FRAUDS— STATUTE  OF. 

1,  In  a  parol  contract  by  an  agent  for  the  purchase  of 
ninety-two  bales  of  cotton  then  packed  and  pointed 
out,  at  a  stated  price  per  pound,  estimating  the  bales 
at  five  hundred  pounds  each,  subject  to  correction  on 
weighing,  it  was  also  verbally  agreed  that  the  seller 
should  haul  the  cotton  to  a  certain  place  for  the  buyer; 
that  if  it  was  burned  it  should  be  the  loss  of  the  buyer; 
that  the  agent  need  not  pay  the  money,  but  hold  it  for 
the  buyer  to  check  on  as  he  might  want  it,  and  no  act 
was  done  by  either  party  as  to  the  payment  or  deliv- 
ery, and  the  seller  afterwards  refused  to  deliver  the 
cotton,  and  the  agent  returned  the  money  to  his  prin- 
cipal: 

Heldy  That  this  did  not  make  a  case  of  actual  receipt  by 
the  buyer,  or  of  payment,  as  required  by  the  17th  sec- 
tion 01  the  statute  of  frauds,  so  as  to  render  the  seller 
liable  in  an  action  of  trover  for  the  cotton.  No  merely 
verbal  stipulations  in  the  contract,  and  as  part  of  the 
contract,  are  sufficient  to  take  it  out  of  the  statute. 
Bowers  vs,  Anderson^  adm^r 143 

2.  Where  the  terms  of  a  parol  contract  for  the  rent  of 
land  were,  that  the  tenant  should  pay  a  certain  por- 
tion of  the  crops  for  rent,  "that  he  should  repair  the 
fences  around  the  cleared  land,  and  the  landlord  was 
to  pay  him  for  it,  that  he  was  to  stay  on  the  place  one, 
two,  three,  four  or  five  years,  if  both  parties  were  will- 
ing, and  at  all  events  until  he  should  get  pay  for  the 
work  done  on  it,"  and  the  tenant  did  repair  the  fences, 
and  paid  the  rent,  except  of  the  cotton,  which  he  re- 
tained, the  landlord  still  owing  upwards  of  $40  00 
after  allowing  for  the  rent  cotton,  for  work  done  in 
repairs  : 

Heldj  There  was  such  a  performance  of  the  contract  by 
the  tenant,  that  the  landlord  could  not,  on  the  expira- 
tion of  the  first  year,  treat  him  as  a  tenant  at  will,  so 
as,  on  a  notice  to  quit,  without  payment,  or  tender  of 
what  was  due  for  repairs,  to  be  entitled  to  a  warrant 
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to  dispossess  him  as  a  tenant  holding  over.     Petty  vs. 
Kenrum 468 

GARNISHMENT. 

1.  Where  L.,  in  the  presence  of  B.,  deposited  a  cotton 
receipt  of  B.  with  K.  to  hold  for  L.  as  collateral  secu- 
rity for  a  debt  due  by  B.  to  L.^  it  is  not  competent  on 
the  trial  of  a  garnishment  against  K.,  sued  out  on  an 
attachment  against  S.,  to  prove  by  the  sayings  of  B. 
that  the  debt  for  which  the  deposit  was  made  as  col- 
lateral, was  an  account  made  by  B.  with  S.  Nor  was 
the  answer  of  B.  to  a  summons  of  garnishment  served 
upon  him  in  the  same  case,  admissible  to  prove  that 
fact.    Strupper  vs.  King 328 

2.  Where  the  purchaser  of  the  homestead  gave  his  note 
for  a  portion  of  the  purchase  money,  and  a  judgment 
creditor  of  the  vendor  sued  out  a  garnishment  and  ob- 
tained judgment  thereon  against  tne  purchaser  for  the 
amount  of  the  note,  prior  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Gunn  vs. 
Barry,  and  afterward  levied  the  judgment  against  the 
vendor  on  the  land,  equity  will  enjoin  him  from  en- 
forcing the  judgment  ootained  on  the  garnishment  for 
the  unpaid  portion  of  the  purchase  money.     Gv>nn  ei 

al.  vs.  Thornton 380 

HOMESTEAD. 

1.  On  the  trial  of  an  appeal  from  the  judgment  of  the 
Ordinary  allowing  two  lots  of  land,  by  their  numbers 
and  district,  as  a  homestead,  the  proceedings  showing 
the  number  of  acres,  and  the  issue  is,  whether  the 
homestead  set  apart  by  the  Ordinary  is  not  in  value 
greater  than  $2,000  00  in  specie,  and,  in  the  evidence, 
the  value  is  given  by  the  witnesses  at  certain  rates  per 
acre — ^the  jury  may  find  by  their  verdict  in  favor  of 
the  homestead  as  allowed  by  the  Ordinary,  if  they  be- 
lieve, from  the  testimony,  it  does  not  exceed  in  value 
the  constitutional  limit.  And  if  from  the  evidence 
they  believe  it  does  exceed  in  value  said  limit,  thev 
may  reduce  the  number  of  acres,  and  specify  how  mucK 
and  what  part  of  the  land  shall  be  allowed  as  a  home- 
stead, so  that  the  same  shall  not  be  of  greater  value 
than  $2,000  00  on  a  specie  valuation.  Crawford  d  a/., 
execiUors,  vs.  Ward 40 
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2.  Where  a  sheriff  levies  a  mortgage  execution  upon  the 
land  of  the  defendant,  but  before  the  sale  was  notified 
that  the  defendant's  wife  had  a  homestead  set  apart  in 
the  same,  and  an  appeal  had  been  taken  to  the  Supe- 
rior Court,  the  sheriff  does  not  render  himself  liable 
to  rule  by  postponing  the  sale  until  the  plaintiff  could 
obtain  an  order  of  Court  directing  him  to  sell  the  land^ 

if  it  was  his  duty  to  do  so.     Van  Horn  vs.  Bradford,     75 

3.  A  judgment  for  the  purchase  money  of  land,  where 
the  land  has  been  sold  for  its  satisfaction  but  does  not 
fully  discharge  the  debt,  is  not  such  an  incumbrance 
or  lien  on  the  crop  made  on  the  premises  which  was 
matured  and  gathered  before  the  levy  on  the  land,  as 
will  defeat  the  right  of  the  family  of  the  vendee  to  the 
crop  as  an  exemption,  etc.,  under  the  homestead  law. 
Johnson  vs.  Holmes 365 

4.  The  sale  of  a  homestead  in  February,  1871,  under  the 
11th  section  of  the  Homestead  Act  of  1868,  did  not 
discharge  it  from  the  lien  of  judgments  then  existing 
agaiost  the  owner  thereof,  which  were  founded  on 
debts  created  prior  to  the  time  when  the  present  Con- 
stitution went  into  operation.  Gunn  et  cU,  vs.  Thorn- 
ion 380 

5.  Where  the  purchaser  of  the  homestead  gave  his  note 
for  a  portion  of  the  purchase  money,  and  a  judgment 
creditor  of  the  vendor  sued  out  a  garnishment  and  ob- 
tained judgment  thereon  against  the  purchaser  for  the 
amount  of  the  note  prior  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Gunn  vs. 
Barry,  and  afterward  levied  the  judgment  against  the 
vendor  on  the  land,  equity  will  enjoin  him  from  en- 
forcing the  judgment  obtained  on  the  garnishment  for 
the  unpaid  portion  of  the  purchase  money.     Ibid. 

6.  The  complainant  in  this  case  does  not  show  that  he 
had  put  improvements  on  the  land  of  such  character 
and  to  such  an  extent  as  will  entitle  him  to  an  account- 
ing therefor,  for  reimbursement.     Ibid. 

7.  What  the  rights  of  the  purchaser  may  be,  as  to  the 
proceeds  of  the  sale  by  the  sheriff  under  the  judg- 
ments against  the  vendor  of  property  purchased  by  him 
with  the  money  that  has  been  paid  by  such  purchaser, 
we  do  not  now  determine,  as  that  qu&stion  is  not  projv 
erly  made  in  the  record  for  a  decision  by  this  Court 


678  INDEX. 


If  there  be  such  a  sale,  he  can  be  heard  when  the  qaes- 
tion  as  to  the  distribntion  of  the  money  arises.     Ibid. 

8.  A  sheriff  Having  in  his  hands  an  execation  against  B., 
founded  on  a  debt  contracted  since  21st  of  July,  1868, 
sold  property  of  the  defendant  for  about  $3,000  00. 
P.  having  an  older  judgment,  obtained  in  1866,  for 
about  $1,000  00,  gave  the  sheriff  notice  and  claimed 
that  much  of  the  money.  The  sheriff  paid  to  the 
younger  judgment  $2,000  00  of  the  money,  and  retain- 
ed $1,000  00  in  hand  to  answer  the  judgment  of  P., 
and  P.  ruled  the  sheriff  for  the  amount  of  his  judg- 
ment. Pending  this  rule,  the  defendant,  who  bad  pro- 
cured this  money  to  be  set  apart  as  an  exemption 
by  the  Ordinary,  claimed  the  money: 

Jleldy  That  it  was  error  in  the  Court  to  hold  that  the  de- 
fendant was  entitled  to  the  money  as  an  exemption  as 
against  the  fi.  fa.  of  P.  P.  is  not  estopped  from  in- 
sisting on  his  right  to  the  $1,000  00,  because  he  has 
failed  to  require  the  sheriff  to  bring  into  Court  the 
whole  amount  raised  at  the  sale.     Peters  vs.  Bradford.  551 

9.  Where,  in  March,  1872,  a  homestead  in  the  realty 
and  personalty  of  the  husband  was  set  apart  to  the 
wife,  and  a  levy  of  an  execution  immediately  after- 
wards made  on  the  balance  of  the  land,  and  the  hus- 
band died  in  April,  1872,  pending  the  levy,  the  wife 
is  not  entitled  to  twelve  months'  support  out  of  the 
proceeds  of  the  sale  of  such  balance.  If  there  be  spe- 
cial grounds  set  up  by  the  wife,  such  as  that  the  home- 
stead exemption  is  not  of  the  value  of  the  twelve 
months'  assignment,  she  should  show  that  fiuj.  &'in- 
gkton,  d  aLy  vs.  Huf. 582 

10.  Where  H.  is  indebted  to  S.,  and  to  secure  him  for 
the  debt  due,  and  for  a  further  advance  of  money  made 
by  him  to  H.,  H.  and  his  wife,  with  the  approval  of 
the  Ordinary,  convey  the  homestead  which  had  been 
set  apart  for  the  benefit  of  the  iamily  of  H.  to  the 
creditor,  and  he,  at  the  same  time,  takes  the  notes  of 
the  husband  for  the  debt,  and  executes  a  bond  to  make 
titles  to  him  for  the  same  land,  upon  the  payment  of 
the  notes : 

Heldy  That  the  whole  transaction  constitutes  nothing 
more  than  a  mortgage,  and  the  rights  of  the  beneficia- 
ries of  the  homestead  arising  out  of  these  facts  can  be 
set  up  by  the  husband  in  an  action  against  him  by  the 
creditor  to  recover  the  land.     Shaffer  vs.  Huff.  589 
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11.  The  fact  that  the  creditor  and  the  husband,  on  the 
maturity  of  the  notes,  agree  between  themselves,  with- 
out the  consent  or  approval  of  the  wife  or  the  Ordi- 
nary, to  cancel  the  bond  and  the  notes,  does  not  de- 
prive the  wife  and  children  of  their  rights  under  the 
agreement.     Ibid, 

HUSBAND  AND  WIFE. 

1.  An  infant  married  woman  may  maintain  an  action  for 

a  divorce.     Besore  va,  Besore 378 

2.  Suit  was  brought  against  the  maker  and  indorser  of  a 
promissory  note,  dated  August  29th,  1866.  The  ma- 
ker pleaded  that  the  payee  and  indorser  of  the  note 
was  his  wife  at  the  time  the  note  was  executed,  and 
had  no  separate  estate.  The  indorser  specially  pleaded 
the  same.  The  suit  was  discontinued  as  to  the  indorser. 
On  demurrer,  the  plea  of  the  maker  was  stricken  by 
the  Court : 

Heldy  Tliat  this  was  not  error,  and  that  the  husband  was 
liable  to  the  plaintiff,  either  as  bearer,  if  the  wife  was 
not  legally  competent  to  make  the  indorsement,  or  as 
indorsee,  if  she  was ;  and  any  defect  as  to  the  charac- 
ter in  which  he  suecl  was  amendable,  and  is  cured  by 
the  verdict.  And  the  more  especially  is  the  husband 
liable  in  this  case,  as  the  plea  does  not  charge,  nor  was 
it  offered  to  be  proved,  that  the  plaintiff  had  knowledge 
that  the  payee  and  indorser  was  a  married  woman,  and 
it  appears  that  he  was  the  holder  of  the  note  before  its 
maturity.     Leitner  vs.  Miller 486 

3.  Suit  was  brought  against  the  maker  and  indorser  of  a 
promissory  note,  dated  March,  1866.  The  maker  filed 
a  plea  that  she  was  a  married  woman  when  the  note 
was  executed  and  had  no  separate  estate.  The  indorser 
pleaded  the  same,  alleging  that  the  maker  was  his  wife, 
and  that  he  was  an  accommodatitm  indorser.  The 
Court,  on  demurrer,  struck  the  plea  of  the  indorser. 
Neither  plea  alleged  notice  to  plaintiff,  who  obtained 
the  note  before  maturity  from  a  prior  indorser.  No 
evidence  was  introduced  or  tendered  to  prove  the  facts 
alleged  in  the  maker's  plea,  and  there  was  a  verdict 
against  both  defendants : 

Hddj  There  was  no  error.     Leitner  et  al.  vs.  Miller 489 

4.  Where  H.  is  indebted  to  S.,  and  to  secure  him  for  the 
debt  due,  and  for  a  further  advance  of  money  made  by 
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him  to  H.,  H.  and  his  wife,  with  the  approval  of  the 
Ordinary,  convey  the  homestead  which  had  been  set 
apart  for  the  benefit  of  the  family  of  H.  to  the  cred- 
itor, and  he,  at  the  same  time,  takes  the  notes  of  the 
husband  for  the  debt,  and  executes  a  bond  to  make 
titles  to  him  for  the  same  land,  upon  the  payment  of 
the  notes : 
Held,  That  the  whole  transaction  constitutes  nothing 
more  than  a  mortgage,  and  the  rights  of  the  beneficia- 
ries of  the  homestead  arising  out  of  these  &cts  can  be 
set  up  by  the  husband  in  an  action  against  him  by  the 
creditor  to  recover  the  land.     Shaffer  vs.  Huff. 589 

5.  The  fact  that  the  creditor  and  the  husband,  on  the 
maturity  of  the  notes,  agree  between  themselves,  with- 
out the  consent  or  approval  of  the  wife  or  the  Ordi- 
nary, to  cancel  the  bond  and  the  notes,  does  not  de- 
prive the  wife  and  children  of  their  rights  under  the 
agreement.     Ibid. 

See  IHvorce. 

ILLEGALITY. 

1.  A  defendant  in  execution  who  lodged  with  the  levy- 
ing sheriff,  on  the  J  5th  of  September,  1871,  an  affida- 
vit that  the  legal  taxes  on  the  debt  had  not  been  paid, 
which  affidavit  was  made  for  the  purpose  of  arresting 
the  sale,  and  did  arrest  the  sale,  and  was  prosecuted 
by  the  defendant  to  a  trial  as  affidavits  of  ill^ality 
are  tried,  was  liable,  on  the  trial  thereof,  to  the  penal- 
ties provided  by  law  for  the  filing  of  affidavits  of  ille- 
gality for  delay  only,  provided  the  jury  believed  it 
was  interposed  for  that  purpose.     White  et  al.  vs.  Has^ 

leU  et  al 280 

2.  On  the  trial  of  such  case,  the  only  legal  issue  which, 
under  any  valid  law,  could  have  been  before  the  jury, 
was  whether  such  affidavit  was  filed  for  delay  only ; 
and  plaintiffs  having  attached  to  the  execution  an  affi- 
davit of  the  payment  of  taxes  before  the  defendant 
filed  his  affidavit  and  proved  the  same  on  the  trial, 
and  the  defendant  offered  no  evidence,  "  We,  the  jury, 
find  for  the  plaintiffs  ten  per  cent,  damages,"  was  a 
legal  verdict,  and  one  that  covered  the  whole  issue. 
Ibid. 

3.  An  affidavit  of  illegality  to  an  execution  having  been 
filed  on  the  ground  of  want  of  service,  it  was  incum- 
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bent  on  the  defendant  to  have  produced  the  record  of 
the  suit  and  to  have  supported  the  allegations  in  his 
affidavit  by  evidence,  the  presumption  of  the  law  be- 
ing in  favor  of  the  validity  of  the  judgment.  Brown 
V8.  OiU. 549 

4.  It  appearing  from  the  evidence  that  the  execution  had 
been  assigned  by  the  original  plaintiif,  in  whose  name 
it  was  then  proceeding,  to  another,  who  had  since  died, 
there  being  no  written  evidence  thereof,  it  was  not  er- 
ror in  the  Court  to  disallow  a  motion  to  suggest  the 
death  of  the  transferee  upon  the  record,  and  to  con- 
tinue the  case  until  his  estate  was  represented.     Ibid. 

5.  Grounds  other  than  those  taken  in  the  affidavit  of  il- 
legality, cannot  be  insisted  on  at  the  hearing.     Ibid. 

6.  An  affidavit  of  illegality  to  an  execution  from  Whit- 
field Superior  Court,  in  which  the  defendant  alleged 
that  he  was  never  served  with  any  process  and  copy  of 
the  declaration  in  the  suit  upon  which  said  judgment 
was  rendered  ;  that  he  was,  at  the  time  said  action  was 
commenced  and  up  to  the  date  of  the  judgment,  a  res- 
ident of  the  county  of  Randolph  and  not  of  the  county 
of  Whitfield,  was  properly  dismissed  on  demurrer,  as 
it  failed  to  disclose  that  he  had  not  acknowledged  ser- 
vice of  the  declaration  and  process,  and  that  he  had 
not  appeared  and  pleaded  to  the  merits.  Cobb  vs.  Pit- 
man   678 

7.  Where  an  affidavit  of  illegality  was  filed  to  a  mort-  . 
gage  execution  on  the  ground  that  it  had  been  paid,  it 
was  error  to  allow,  upon  the  trial  of  the  issue  thus 
formed,  a  motion  to  be  made  to  dismiss  the  levy  and 
the  execution  on  the  ground  that  the  mortgage  was 
upon  the  growing  crop,  and,  therefore,  void.  Monroe, 
Jr.,  V8.  Cktstleberry 630 

IMPEACHMENT  OF  WITNESS. 
See  Witness,  1,  5. 

INDORSEMENT. 

1,  Suit  was  brought  against  the  maker  and  indorser  of  a 
promissory  note,  dated  August  29th,  1866.  The  ma- 
ker pleaded  that  the  payee  and  indorser  of  the  note 
was  his  wife  at  the  time  the  note  was  executed,  and 
had  no  separate  estate.  The  indorser  specially  pleaded 
the  same.  The  suit  was  discontinued  as  to  the  indor^ 
Vol.  zlix.  48. 
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ser.  On  demurrer^  the  plea  of  the  maker  was  stxicken 
by  the  Court : 
Heldj  That  this  was  not  error,  and  that  the  husband  was 
liable  to  the  plaintiff,  either  as  bearer,  if  the  wife  was 
not  l^ally  competent  to  make  the  indorsement,  or  as 
indorsee,  if  she  was ;  and  any  defect  as  to  the  charac- 
ter in  which  he  sued  was  amendable,  and  is  cured  by 
the  verdict.  And  the  more  especially  is  the  husband 
liable  in  this  case,  as  the  plea  does  not  charge,  nor  was 
it  offered  to  be  proved,  that  the  plaintiff  had  knowl- 
edge that  the  payee  and  indorser  was  a  married  woman, 
and  it  appears  that  he  was  the  holder  of  the  note  be- 
fore its  maturity.     Leitner  vs.  Miller 480 

2.  Although  plaintiff's  name  may  be  on  the  back  of  the 
note  sued  on,  he  may  recover  against  the  maker,  as  the 
law  will  presume,  in  the  absence  of  proof  to  the  con- 
trary, that  an  indorsement  by  him  was  never  completed 
by  delivery,  or  if  he  had  delivered  it  so  indorsed,  that 
he  had  again  taken  it  up,  and  was  again  the  l^al 
holder  or  indorsee.     Ibid, 

3.  Suit  was  brought  against  the  maker  and  indorser  of  a 
promissory  note  dated  March,  1866.  The  maker  filed 
a  plea  that  she  was  a  married  woman  when  the  note 
was  executed,  and  had  no  separate  estate.  The  in- 
dorser pleaded  the  same,  alleging  that  the  maker  was 
his  wife,  and  that  he  was  an  accommodation  indorser. 
The  Court,  on  demurrer,  struck  the  plea  of  the  in- 
dorser. Neither  plea  alleged  notice  to  plaintiff,  who 
obtained  the  note  before  maturity  from  a  prior  indorser. 
No  evidence  was  introduced  or  tendered  to  prove  the 
facts  alleged  in  the  maker's  plea,  and  there  was  a  ver- 
dict against  both  defendants : 

Heldj  There  was  no  error.     Leitner  et  al.  vs.  Miller 489 

INFANT.     See  Husband  and  wife,  1. 

INJUNCTION. 

1.  Land  was  sold  at  auction  by  S. ;  C.  gave  notice  at  the 
sale  of  a  claim  of  title;  S.  replied  that  he  would 
warrant  the  title,  and  would  give  to  the  purchaser  a 
bond,  with  ample  security,  to  indemnify  him  against 
the  loss  of  any  sum  that  might  be  expended  in  improve- 
ments upon  said  property.  Complainant  purchased  for 
$1,010  00^  and  paid  one- fourth  of  the  purchase  money 
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in  cash,  and  gave  his  three  notes  for  the  remaining 
three-fourths,  taking  the  usual  bond  for  titles  from  S. 
Two  of  these  notes  were  paid  at  maturity.  The  re- 
maining one  was  dishonored,  because  C.  had  commenced 
suit  for  the  land.  In  the  meantime,  complainant  had 
placed  improvements  thereon  to  the  value  of  $400  00. 
S.  obtained  judgment  for  the  amount  of  the  last  note, 
has  filed  a  deed  to  the  land  in  the  clerk's  office,  and 
has  levied  the  execution  upon  the  same.  The  Chan- 
cellor did  not  commit  error  in  enjoining  the  sale,  the 
injunction  to  be  dissolved  upon  bond  and  security  being 
filed  by  S.  in  the  sum  of  $1,000  00,  conditioned  to 
indemnify  complainant  against  loss  on  his  improve- 
ments in  case  of  the  failure  of  his  title.  Seayo  et  al. 
V8,  Bass 9 

2.  When  the  agents  of  two  sewing  machine  companies 
were  competitors  before  the  Georgia  State  Agricultural 
Society  for  the  premium  for  the  best  machine,  the  suc- 
cessful party  who  secures  the  premium  is  not  entitled 
to  an  injunction  to  restrain  the  other  from  publishing 
in  a  newspaper  that  he,  and  not  the  other,  received  the 
premium.  Courts  of  equity  will  not  restrain  the  pub- 
lication of  a  libel,  nor  use  the  writ  of  injunction  to 
prevent  parties  from  publishing  untruths  respecting 
their  wares  when  there  is  no  infringement  of  a  prop- 
erty right.     Singer  Man.  Co,  vs,  Dom,  8,  Jf.  Co.  etal,     70 

3.  When  A  filed  a  bill  in  equity  against  C's  administra- 
tor, alleging  that  he  (A)  and  B  had,  during  the  late 
war,  traded  lands ;  that  B  was  at  the  time  indebted  to 
C  for  a  part  of  the  purchase  money  of  the  land,  but  0 
was  refusing  Confederate  money,  so  that  the  debt  could 
not  be  paid  ;  that  for  this  reason  A  only  gave  to  B  his 
bond  for  titles  to  the  land  he  let  them  have;  that  B 
afterwards  traded  the  land  he  got  of  complainant  to  D 
and  transfered  the  bond ;  that  shortly  after  this  com- 
plainant received  a  message  from  C,  then  in  life,  that 
he  might  safely  make  a  deed  to  D,  as  he  (C)  was  now 
willing  to  take  Confederate  money  from  fe  for  his 
debt ;  that  knowing  positively  that  B  had  the  money 
and  was  ready  to  pay,  he  (A,)  in  consequence  of  this 
message,  made  titles  to  D  and  took  up  his  bond ;  that 
he  is  informed  that  B  soon  after  tendered  the  Confed- 
erate money  to  C,  who  refused  it ;  that  C  had  died, 
and  his  administrator,  the  defendant,  was  proceeding  to 
levy  his  judgment,  which  was  a  judgment  on  the  fore- 
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closure  of  a  mortgage  on  the  land.  The  bill  prayed  a 
perpetual  injunction  against  the  mortgage,  and  a  tem- 
porary injunction  until  the  trial.  The  Court  granted 
the  tempory  injunction.  Cs  administrator,  the  defend- 
ant, answered  the  bill,  denying,  on  his  information 
and  belief,  the  sending  of  the  message  and  the  lender 
of  Confederate  money,  and  moved  to  dissolve  the  in- 
junction and  to  dismiss  the  bill  for  want  of  equity. 
The  Court  dissolved  the  injunction  and  dismissed  the 
bill. 
Hddj  That  as  the  statements  of  the  bill,  on  which  its 
equity  de[>ends,  were  not  stated  as  in  the  complainant's 
own  knowledge,  and  was  not  supported  by  any  affida- 
davits  of  their  truth,  the  Court  did  not  err  in  dissolv- 
ing the  injunction.     Leevs.  Clark,  ex'r 81 

4.  Where  a  plaintiff  sues  for  the  balance  due  on  notes  for 
the  purchase  money  of  land,  and  the  jury,  under  the 
Relief  Act  of  1868,  render  a  verdict  returning  the 
land  to  the  plaintiff,  requiring  him  to  pay  to  the  de- 
defendanta  $3,553  27,  upon  which  a  judgment  was 
duly  entered,  and  the  defendants  having  obtained  a 
supersedeas,  carried  the  case  to  the  Supreme  Court,  but 
withdrew  the  writ  of  error  on  the  calling  of  the  case 
in  that  tribunal : 

Held,  That  on  a  bill  filed  by  the  plaintiff  stating  the 
aforesaid  facts,  and  that  the  defendants  had  remained 
in  possession  since  the  rendition  of  said  judgment,  re- 
ceiving large  rents  and  profits ;  that  the  plaintiff  had 
been  compelled  to  pay  a  large  amount  as  taxes  upon 
the  property  to  prevent  its  sale;  that  the  defendants 
had  procured  an  execution  to  be  issued  on  said  judg- 
ment and  levied  on  said  land ;  that  plaintiff  was  ready 
to  pay  the  amount  required  by  said  judgment,  after 
deducting  the  rents  and  profits,  and  taxes  expended  as 
aforesaid,  it  was  not  error  in  the  Chancellor  to  enjoin 
said  execution,  and  to  appoint  a  receiver  to  take  charge 
of  said  land  until  the  final  hearing  of  the  case.  Col^ 
Her  et  al.  vs.  Sapp,  admW 93 

5.  In  this  case,  we  think,  under  the  answers  and  the  in- 
contestible  facts  of  the  case,  the  Chancellor  erred  in  en- 
joining the  executions.  They,  and  the  connection  of 
the  defendants  with  them,  had  nothing  whatever  to  do 
with  the  controversy  growing  out  of  the  transaction  in 
September,  1871.  The  defendants  had  a  perfect  right 
to  buy  them,  and  so  fiir  as  appears  by  anything  in  these 
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proceedings,  they  have  a  right  to  collect  them.     Spence 

et  al,  V8.  Steadman 133 

6.  It  is  a  well  settled  rule  of  law  that  parties  may.  if 
they  please,  really  and  truly  sell  property  for  a  consid- 
eration actually  passing,  and  at  the  same  time  secure 
the  right  to  repurchase  it  at  a  future  time  for  an  agreed 
price,  and  if  this  be  really  the  intent  of  the  parties, 
the  law  will  enforce  it.  It  is  also  true  that  the  differ- 
ence between  such  a  transaction  and  a  mortgage  is  often 
a  very  nice  one,  and  that  the  Courts  will  scrutinize  the 
matter  very  closely  to  discover  whether  there  was,  in 
fact,  anything  more  intended  than  to  provide  a  security 
for  money  due  or  advanced  at  the  time,  and  all  the 
facts  will  be  looked  to  in  search  of  the  truth  of  the 
case.  The  great  cardinal  rule  for  testing  the  intent 
seems  to  be  whether  or  not  the  relation  of  debtor  and 
creditor  was  intended  to  exist  between  the  parties — 
whether  the  property  was  taken  in  saiisfax^ion  and  c?w- 
charge  of  the  sum  due  or  advanced;  or  whether,  not- 
withstanding the  words  of  the  conveyance,  the  relation 
of  debtor  and  creditor  was  still  to  exist,  to-wit :  the 
right  of  the  one  to  demand,  and  the  obligation  of  the 
other  to  pay.  Under  this  rule,  we  think,  from  the  bill 
and  answers,  that  the  transaction  begun  in  June,  1871, 
by  the  complainant's  offer,  and  accepted  and  acted  on 
by  both  in  September,  1871,  as  evidenced  by  the  com- 
plainant's proposal,  the  defendants'  acceptance,  and  the 
deed,  lease,  bond  and  payments,  furnish,  so  far  as  ap- 
pears from  the  face  of  the  papers,  or  from  any  facts 
appearing  at  the  hearing,  taking  the  answers  of  the 
defendants  as  evidence,  was  a  contract  of  sale,  lease 
and  agreement  to  permit  the  complainant  to  rebuy, 
and  not  a  loan  of  money,  and  scheme  to  evade  the 
usury  laws;  at  least,  that  under  the  uncontradicted 
answers  of  the  defendants,  it  was  error  in  the  Judge 
to  have  considered  the  charges  of  the  bill  so  far  made 
out  as  to  justify  the  injunction  on  that  ground.  What 
may  be  the  truth  of  the  case,  as  it  may  be  made  out  at 
the  trial  before  a  jury,  is  not  now  the  question.    Ibid. 

7.  As  it  is  admitted  on  all  hands  that  the  $10,000  00  to 
be  advanced  for  machinery  has  never,  in  fact,  been 
advanced,  and  as  it  is  perfectly  apparent  that  this 
$10,000  00  was  in  the  minds  of  the  parties  in  fixing 
the  amount  to  be  paid  on  the  repurchase,  and  as  from 
the  bill^  answers  and  papers  before  the  Court^  there  is 


686  INDEX. 


strong  reason  to  believe  that  the  rent  was  fixed  at  tea 
thousand  dollars,  instead  of  eight  thousand  dollars, 
in  view  of  the  expectation  of  all  parties  that  this  ad- 
vance would  be  made  and  the  complainant  get  the 
benefit  of  it  under  his  lease,  and  as  it  is  admitted  that 
the  complainant  has  paid  the  $8,000  00  for  the  rent  of 

1872,  according  to  his  construction  of  the  amount 
really  intended  by  the  contract,  we  are  of  opinion 
that  the  facts,  as  they  appear  in  the  bill  and  answers, 
and  by  the  proposition,  lease  and  bond,  justify  the 
Court  in  considering  the  complainant  to  have  made  out 
such  a  prima  facie  case  of  compliance  with  the  real 
intent  of  the  lease  as  to  authorize  an  injunction  against 
his  eviction  for  his  failure  to  pay  the  $10,000  00,  in- 
stead of  $8,000  00,  for  the  rent  of  1872,  and  that  the 
injunction  against  his  eviction  should  be  continued  un- 
til the  1st  of  January,  1874,  provided  he  keep  the 
property  insured,  as  agreed  upon,  and  promptly  pay 
$8,000  00  rent  for  1873,  in  quarterly  payments,  on 
the  Ist  of  April,  July  and  October,  and  the  31st  of 
December,  1873,  with  the  right  to  rebuy  at  the  end  of 

1873,  as  provided  in  the  bond,  leaving  the  real  truth 
of  the  amount  of  the  rent  for  1872  and  1873,  as  well 
as  whether  the  transaction  of  September,  1871,  was  a 
mortgage  or  sale — the  question  of  usury,  and  the  other 
questions  made,  to  be  finally  settled  by  the  jury  on  the 
trial.     Ibid. 

8.  Whether  the  complainant  has  performed  the  condition 
annexed  to  its  grant  so  as  to  entitle  it  to  the  enjoyment 
of  the  exclusive  franchise  claimed,  the  evidence  is  con- 
flicting ;  an  injunction,  therefore,  should  not  be  granted 
until  the  final  hearing.     Savannah,  8,  &  S,  R.  R.  Co. 

V8.  Coast  Line  R.  R.  Co 202 

9.  A  legatee  or  the  purchaser  of  a  distributive  share  in 
an  estate  may,  in  equity,  set  ofi*  the  same  against  a 
judgment  in  favor  of  the  executor  against  such  legatee 
or  owner  of  such  share,  where  no  special  reason  exists 
for  the  collection  of  the  judgment  by  the  executor. 
Dorset/  V8,  Simmons  et  al 245 

10.  One  of  the  shares  in  the  estate  proposed  to  be  set  off 
or  allowed  against  the  judgments,  belongs  to  complain- 
ant by  survivorship,  and  she  is  not  affected  by  a  pre- 
vious bill  filed  by  her  husband  (now  deceased)  for  the 
same  purpose  as  this,  and  dismissed  by  him.  And 
though  the  judgments  sought  to  be  enjoined  were  ob- 
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tained  against  her  husband,  yet  as  they  are  levied  on 
property  belonging  to  complainant  and  would,  if  col- 
lected, be  assets  to  which  her  legacy  would  attach,  she 
has  not  lost  her  right  to  be  heard.     Ibid. 

11.  The  facts  shown  at  the  hearing  for  an  injunction,  en- 
title complainant  to  have  the  collection  of  the  judg- 
ments stayed  until  her  rights  can  be  determined  at  the 
final  trial.    Ibid. 

12.  The  jury  cannot,  by  their  verdict,  enjoin  the  com- 
plainant, where  no  cross-bill  has  been  filed  by  the  de- 
fendant containing  a  prayer  therefor.     Renew  vs.  Dar- 

ley  et  al 332 

13.  Where  the  purchaser  of  the  homestead  gave  his  note 
for  a  portion  of  the  purchase  money,  and  a  judgment 
creditor  of  the  vendor  sued  out  a  garnishment  and  ob- 
tained judgment  thereon  against  the  purchaser  for  the 
amount  of  the  note  prior  to  the  decision  of  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Gunn 
V8.  Barry,  and  afterward  levied  the  judgment  against 
the  vendor  on  the  land,  equity  will  enjoin  him  from 
enforcing  the  judgment  obtained  on  the  garnishment 
for  the  unpaid  portion  of  the  purchase  money.     Gunn 

et  al.v8.  Thornton 380 

14.  A  State  Court  will  not  grant  an  injunction  restrain- 
ing a  party  from  applying  for  the  benefit  of  the  Bank- 
rupt Act  under  the  bankrupt  law  of  the  United  States. 
FUlinginva.  Thornton 384 

15.  A  defendant  in  execution,  though  he  may  have  equi- 
ties which  would  entitle  him  to  file  a  bill  for  the  pur- 
pose of  setting  aside  the  judgment  on  which  the 
execution  issued,  has  no  right,  unless  he  shows  special 
reasons  therefor,  to  enjoin  the  levy  and  sale,  under  the 
execution,  of  property  which  he  alleges  in  his  bill 
belongs  to  and  is  in  the  possession  of  another  person. 
Such  owner  of  the  property  may  assert  his  own  rights 
in  the  premises  in  such  a  way  as  the  law  provides,  and 
the  defendant's  right  can  be  determined  on  the  final 
trial  of  his  bill.     Tompkins  vs.  Tamlin  et  al 460 

16.  Courts  of  equity  will  not  interfere  with  the  regular 
course  of  an  administration,  by  appointing  a  receiver 
to  take  the  assets  of  the  estate  out  of  the  hands  of  the 
administrator,  unless  the  danger  be  imminent,  and  the 
charges  in  the  bill  be  positive  and  specific.  Powell  vs. 
Quinnei  al 623 
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17.  The  prooess  of  injunction  ought  not  to  be  used  to 
restrain  one  from  selling  property  to  which  he  has  ap- 
parent title,  except  u|>on  positive  charges  and  strong 
grounds  to  believe  such  restraiut  necessary  to  prevent 
wrong.     Ibid. 

18.  Land  was  devised  to  the  wife  for  life,  and  at  her 
death  to  be  equally  divided  between  two  daughters,  L. 
and  E.  Judgments  were  obtained  against  the  repre- 
sentative of  tne  estate  on  debts  due  by  the  testator. 
After  the  rendition  of  the  judgments  and  death  of  the 
tenant  for  life,  the  land  was  equally  divided  between 
the  daughters,  L.  and  E.  Subsequent  to  this  L.  mort- 
gaged the  portion  she  received  to  C.  Plaintiff  in  the 
juogments  caused  their  executions  to  be  levied  on  the 
share  received  by  E.  The  executions  not  being  satis- 
fied from  the  proceeds  of  this  levy,  they  were  levied 
on  the  land  of  L.  C,  the  mortgagee,  filed  a  bill  to 
enjoin  the  sale  under  this  levy,  on  the  ground,  amongst 
others,  that  plaintiffs  made  an  agreement  with  E,  or 
those  holding  under  her,  whereby  they  remitted  all 
claims  on  her  land  for  $1,000  00,  when  the  same  was 
worth  nearly  four  times  that  sum,  and  that  thereby 
the  whole  of  the  balance  of  the  executions,  amounting 
to  about  $6,000  00,  is  sought  to  be  enforced  against 
the  land  of  L.,  on  which  he  holds  the  mortgage : 

Held,  That  the  right  of  contribution  existed  between  L. 
and  E.  as  to  the  payment  of  the  executions,  and  if  the 
creditors  discharged  all  claims  on  the  land  of  E,  for 
less  than  the  proportionate  share  of  her  liability  to 
contribute  to  L.,  C.,  as  the  creditor  of  L.,  by  mort- 

fage,  which  has  been  foreclosed,  is  entitled  to  assert 
er  rights,  as  well  as  his  own  equities  arising  out  of 
such  racts,  against  such  creditors.  OompUm  &  Sons 
V8.  Pitman  et  al 612 

19.  The  evidence  at  the  hearing  for  an  injunction,  shows 
no  equity  arising  out  of  the  question  as  to  part  of  the 
land  received  by  L.  being  turned  over  to  her  by  the 
tenant  for  life  (who  was  tne  executrix)  before  the  judg- 
ments were  obtained,  nor  do  the  facts  shown  in  the 
matter  of  the  release  by  the  creditors  to  L.  of  certain 
lands  of  her  deceased  husband's  estate,  although  he  was 
a  co-defendant  in  some  of  the  judgments,  authorize 
the  injunction  to  be  enlarged,  as  her  claim  for  dower 
and  twelve  months'  maintenance,  both  of  which  had 
been  assigned  and  set  apart,  would  exhaust  the  same. 
Ibid. 
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20.  This  being  a  judgment  reftising  to  grant  an  injuno- 
tion  on  a  bill,  answer  and  affidavits,  we  are  not  satis- 
fied that  there  was  any  abuse  of  the  discretion  of  the 
Court,  and  there  being  no  error  of  law,  the  judgment 
is  affirmed.     Parker  vs.  Green  etal 624 

INSURANCE. 

"Where  a  bill  was  filed  against  an  insurance  company  to 
make  them  liable  for  certain  cotton  lost  by  the  sinking 
of  a  steamboat,  on  tiie  ground  that  their  agent  had 
fraudulently  misled  the  owners,  so  as  to  induce  them 
to  believe  that  the  cotton  was  insured  by  the  company; 
and  the  evidence  showed  that  the  agent,  for  whose  act 
the  company  was  sought  to  be  charged,  was  the  agent 
of  several  other  insurance  companies  engaged  in  the 
same  business  at  the  same  place,  and  there  was  noth- 
ing in  the  proof  to  show  for  which  of  the  companies 
,  the  agent  was  acting  at  the  time  he  did  the  acts  from 
which  the  fraud  was  sought  to  be  inferred: 

Heldy  That  a  verdict  against  the  company  was  illegal, 
and  without  evidence  to  support  it,  and  it  was  error 
in  the  Court  to  refuse  a  new  trial,  Undei^ioriters' 
Agency  V8,  Seabroohy  admW • 663 

INTEREST. 

1.  Interest  on  an  unpaid  salary  of  an  officer  cannot  be 
enforced  against  the  county  out  of  which  the  same  is 
to  be  collected.     HoUsdaw  vs.  RusSy  Ordinary  ;  OUea 

V8.  Same < 116 

2.  Where  an  action  is  brought  against  warehousemen  for 
the  value  of  two  bales  of  cotton  entrusted  to  them, 
which  they  had  failed  to  deliver  on  demand,  it  was 
not  error  in  the  Court  to  charge  that  the  plaintiff  was 
entitled  to  interest  on  the  value  of  the  cotton  from  the 
da,yj>t  the  demand  as  a  part  of  his  damages,  and  to 
refuse  to  charge  that  the  jury  might  allow  or  withhold 
interest  in  their  discretion.    Oan-ard,  ex'r,  V8,  Dawson.  434 

INTERROGATORIES. 

1.  When  answers  to  interrogatories  were  taken,  by  con- 
sent, without  a  commission,  the  execution  and  return 
of  the  interrogatories  were  not  controlled  by  the  pro- 
visions of  the  statute  regulating  the  issuing  and  re- 
turn of  commissions.     Shorter  vs.  Marshall 31 
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2.  The  interrogatory,  "  Please  state  whether  or  not  you 
have,  from  year  to  year,  given  in  and  paid  all  legal 
taxes  chargeable  by  law  on  the  debt  which  is  the  foun- 
dation of  this  suit?"  is  not  so  leading,  under  the  pre- 
vious rulings  of  this  Court,  as  to  be  excluded  on 
exception  taken     Ibid. 

3.  When  a  number  of  questions  are  asked  in  a  single 
cross-interrogatory,  this  Court  will  not  scan  the  an- 
swers as  closely  as  if  each  was  a  separate  interrogatory. 
If  the  whole  answer  taken  together,  is  a  substantial 
reply  to  the  whole  interrogatory,  it  will  be  held  to  be 
sufficiently  full,  though  each  question  is  not  sepa- 
rately answered.    IbicL 

JOINT  AND  SEVERAL  LIABILITY. 

1.  Where  a  plaintifiF,  in  1869,  sued  two  joint  and  several 
makers  of  a  promissory  note,  executed  in  1863,  due 
one  day  after  date  thereof,  and  after  the  Ist  day  of 
January,  1870,  dismissed  the  action  against  one  of  the 
defendants  and  obtained  a  judgment  against  the  other, 
there  being  no  plea  filed  by  the  latter,  such  dismissal 
was  not  a  discharge  of  the  defendant  against  whom 
the  judgment  was  rendered.  If  the  party  against 
whom  the  judgment  was  obtained  was  a  surety  and 
the  other  was  principal,  the  rule  would  be  different. 
MoOarter  V8,  Turner  etcd. 309 

2.  On  the  hearing  of  a  bill  filed  by  such  defendant, 
praying  an  injunction  against  the  judgment  and  execu- 
tion issued  thereon,  and  one  of  the  issues  being 
whether  the  defendant,  against  whom  the  judgment 
was  obtained,  was  the* security  of  the  party  who  was 
dismissed  from  the  suit,  the  note  not  showing  that  &ct, 
parol  testimony  is  admissible  to  show  what  was  the 
understanding  and  agreement  of  the  parties  to  the 
note  on  that  point,  at  the  time  of  its  execution.     Ibid. 

JUDGMENT. 

1.  The  eighth  and  twenty-ninth  sections  of  the  Act  of 
1856,  prescribing  that  after  seven  years  without  an 
entry,  etc.,  a  judgment  shall  not  be  enforced,  but  shall 
be  presumed  to  be  satisfied,  and  also  that  where  a  bona 
fde  purchaser  has  been  in  the  possession  of  real  prop- 
erty four  years,  it  shall  be  discharged  of  the  lien  of 
any  judgment  against  the  person  from  whom  he  pur- 
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cliased,  were  parts  of  a  statute  of  limitation  in  force 
on  the  30th  of  November,  1860,  and  were,  by  the 
terms,  spirit  and  intention  of  the  Act  of  that  date  sus- 
pended ;  and  by  the  various  Acts  from  1860  to  1865, 
the  suspension  was  continued  until  the'close  of  the  war. 
Akin  V8.  Fi'eeman 51 

2.  Shorter  sold  land  to  Rice,  f^inst  whom  there  was  a 
judgment,  and  gave  Rice  a  bond  for  title.  Rice,  with- 
out paying  any  of  the  purchase  money,  sold  to  Free- 
man, agreeing  to  transfer  Shorter's  bond,  but  not  hav- 
ing it  at  the  time,  gave  Freeman  his  own  bond.  This 
was  in  1860.  Freeman  at  once  paid  a  portion  of  the 
purchase  money  to  Rice  and  went  into  possession.  A 
short  time  afterwards,  Freeman  paid  a  sufficient  amount 
to  pay  Shoi'ter,  which  was  done  with  the  money  so 
advanced,  leaving  a  portion  still  unpaid  to  Rice.  Free- 
man, subsequently,  in  1862,  forwarded  this  to  Rice, 
who,  by  express,  sent  his  own  deed  to  Freeman.  Free- 
man demanded  the  bond  of  Shorter,  and  Rice  replied 
that  he  had  given  him  that  before.  Nothing  more  was 
done  until  1867,  when  the  judgment  creditor  levied  on 
the  land  as  Rice's  property,  and  after  this  levy.  Free- 
man obtained  Shorter's  deed  without  warranty : 

HMj  That  no  title  ever  vested  in  Rice  which  was  the 
subject  of  levy  and  sale.     Ibid, 

3.  Where,  for  a  valuable  consideration,  the  defendant 
covenanted  to  pay  to  the  plaintiff  whatever  amount 
he  might  recover  in  a  suit  then  pending  against  R.,  on 
a  note  dated  in  March,  1862,  and  due  twelve  months 
after  date,  for  $3,500  00,  besides  interest,  and  at  the 
September  term  of  the  Court,  1866,  a  judgment  was 
rendered  in  said  suit  for  $1,990  34  with  interest  and 
costs,  and  at  the  March  term,  1871,  under  the  pro- 
visions of  the  Relief  Act  of  1868,  said  judgment  was 
reduced  by  the  verdict  of  a  jury  to  the  sum  of  $700  00, 
upon  which  last  verdict  no  judgment  appears  to  have 
been  entered,  it  was  error  in  the  Court  to  direct  the 
jury  to  find  for  the  plaintiff  the  amount  last  aforesaid. 
Sivvmons  vb,  Shaffer 242 

4.  The  legal  presumption,  from  the  absence  of  a  judg- 
ment on  the  second  verdict,  is  that  it  was  arrested,  or 
a  new  trial  granted  or  some  other  valid  legal  reason 
existed  why  none^was  rendered.     Ibid. 

5.  The  sale  of  a  homestead  in  February,  1871,  under 
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the  11th  section  of  the  Homestead  Act  of  1868,  did 
Dot  discharge  it  from  the  lien  of  judgments  then  exist- 
ing against  the  owner  thereof,  which  were  founded  on 
debts  created  prior  to  the  time  when  the  present  Con- 
stitution went  into  operation.    Gunn  et  al.  vs.  ThomJUm.  380 

6.  The  judgment  of  a  Court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive  between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  another  Court.  The 
judgment  of  a  Court  of  exclusive  jurisdiction,  directly 
upon  the  point,  is  in  like  manner  conclusive  upon  the 
same  matter,  between  the  same  parties,  coming  inciden- 
tally in  question  in  another  Court  for  a  different  pur- 
pose.    Bradley  vs,  Johnson,  adm^r 412 

7.  The  complainant  having  caveated  the  application  of 
the  defendant  for  administration  upon  the  estate  of  his 
intestate  upon  the  ground  that  she  was  entitled  to  such 
administration,  as  his  widow,  and  the  jury  in  the  Su- 
perior Court  having,  on  appeal,  found  a  verdict  on  this 
issue  in  favor  of  the  defendant,  and  a  judgment  hav- 
ing been  rendered  accordingly,  such  judgment  is  not  a 
bar  to  a  bill  filed  by  the  complainant  as  the  widow  and 
heir-at-law  of  said  intestate,  against  the  defendant  for 
an  account  and  distribution  of  the  estate.     Ibid, 

8.  Estoppels  must  be  mutual.    Ibid, 

9.  On  the  hearing  of  a  bill  filed  in  a  claim  case,  a  con- 
sent decree  was  taken  that  the  land  levied  on  should 
be  sold  by  the  sheriff,  and  that  the  attorney  for  plaintiff 
in  execution  should  pay  out  of  the  proceeds  of  the 
sale  the  cost,  and  a  certain  amount  to  the  attorneys  of 
claimants.  Other  property  of  the  defendant  in  execu- 
tion was  subsequently  sold  under  other  judgments 
against  him.  On  a  motion  to  distribute  the  money 
arising  from  the  last  sale,  the  first  mentioned  judgment 
being  the  oldest,  and  not  being  fully  paid  by  the  sale 
of  the  land,  it  was  competent  for  the  defendant  in  ex- 
ecution and  plaintiffs  in  the  younger  judgments  to 
prove  by  parol  that  the  consent  decree  and  sale  under 
it  were  to  be  a  satisfaction  of  the  older  judgment. 
King  V8»  Greer,  ex^r^  et  al. 545 

10.  An  entry  by  a  sheriff  on  an  execution  as  follows  : 
"Received  this  fi,  fa.  of  L.  T.  Downing  for  collec- 
tion, August  15,  1869,''  signed  by  the  sheriff,  is  a  suf- 
ficient "entry"  by  an  officer  authorized  to  execute  and 
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return  the  fi.  fa,  to  prevent  the  dormancy  of  the  judg- 
ment.    Hatchery  ex^x,  vs.  Gammell  &  Co 676 

JUDICIAL  SALE. 

1.  A  bill  was  filed  by  a  purchaser  at  a  sheriff's  sale,  un- 
der a  common  law  Ji,  fa,y  against  a  former  purchaser 
of  the  same  land  at  a  sale  by  virtue  of  a  tax  fi.  ja.^  to 
set  aside  and  cancel  the  deed  made  to  such  former  pur- 
chaser. The  issue  thus  made,  and  the  finding  thereon 
by  the  jury  in  favor  of  complainants,  did  not  author- 
ize the  Chancellor  to  decree  the  cancellation  of  the 
deeds  both  of  defendants  and  complainants,  and  to 
direct  that  the  land  be  resold  under  the  common  law 
fi.  fa.     If  the  defendant  in  execution,  or  his  creditors, 

had  any  equities  in  the  premises  requiring  a  resale, 
they  should  have  been  parties  to  the  proceedings,  which 
could  have  been  done  on  their  own  motion.  Burke  d 
al.  V8.  Wilkina  et  al..... 257 

2.  Where,  after  the  levy  of  a  mortgage  fi.  fa.j  the  prop- 
erty subject  thereto  was,  by  consent  of  the  mortgagor 
and  mortgagee,  sold  by  auctioneers,  and  the  proceeds 
paid  into  Court  for  distribution,  the  assignee  of  the 
mortgagor,  proceedings  in  bankruptcy  having  been, 
previous  to  said  sale  commenced  against  him,  was  en- 
titled to  the  fund.  If  the  money  in  controversy  had 
been  raised  by  a  judicial  sale  of  the  property  of  the 
bankrupt  by  the  sherifi^,  on  final  process,  in  the  enforce- 
ment of  a  lien  of  prior  date  to  the  commencement  of 
the  proceedings  in  bankruptcy,  there  would  have  been 
no  impropriety  in  the  appropriation  of  the  same  to  the 
satisfaction  of  the  mortgage  lien.  Mollis  vs.  David- 
8(my  assignee 361 

3.  After  it  is  shown  to  the  Court  that  the  defendant  had 
been  declared  a  bankrupt,  judicial  notice  will  be  taken 
of  the  fact  that  all  his  property  and  effects  were  vested 
by  operation  of  law  in  his  assignee.     I&id. 

4.  It  was  error  in  the  Court  to  charge  "that  upon  the 
failure  of  the  purchaser  at  sheriff's  sale  to  comply  with 
the  terms  of  the  sale,  the  sheriff  might  lawfiilly  put 
up  and  sell  the  property  at  a  subsequent  sale  day,  with- 
out readvertising  the  property,  and  that,  in  the  mean- 
time, he  had  the  right  to  sell  and  convey  the  property 
to  any  person  who  would  oome  forward  and  take  the 
bid  off  the  delinquent  bidder's  hands,  and  pay  the 
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money,  partieolarlj  if  it  iiras  aoqaiesoed  in  by  the  de- 
linquent bidder/'     Williams  vs.  Bariow 530 

5.  Where  property  was  advertised  for  December  sales, 
but  was  not  sold  until  the  first  Tuesday  in  January, 
and  then  without  any  new  advertisement,  and  the  pur- 
chaser &iled  to  comply  with  the  terms  of  the  sale,  but 
some  days  afterwards  transferred  his  bid  to  another 
who  did  comply,  receiving  a  conveyance  fix>m  the  sher- 
iff: 

Heldj  That  he  acquired  no  title.    Ibid, 

JURISDICTION. 

See  UnUed  States  Courts,  3.  • 

«    Fctiii€,  1,  2,  3,  4. 

JUEY. 

1.  Where,  on  a  motion  for  new  trial,  one  of  the  grounds 
insisted  on  was,  that  one  of  the  jury  who  tried  the 
cause  was  asleep  during  a  portion  of  the  trial,  and  no 
affidavits  were  filed  with  the  motion,  but  it  was  pro- 
posed to  show  by  parol,  at  the  hearing,  that  such  was 
the  &ct,  and  the  Court  refused  to  hear  the  witnesses, 
and  refused  also  the  new  trial : 

HMy  That  the  proof  ought  to  be  made  as  a  part  of  the 
motion,  in  writing,  by  affidavits  attached,  and  that  a 
new  trial  ought  not,  in  any  event,  to  be  granted  on 
such  a  ground  unless  it  affirmatively  appeared  that  the 
prisoner  and  his  counsel  did  not  know  the  juryman 
was  asleep  before  the  jury  retired  to  find  a  v^ict. 
Cogswell  vs.  The  ^ate 103 

2.  An  indictment  found  by  a  grand  jury,  constituted  by 
filling  up  the  places  of  the  drawn  grand  jurors  who 
fiuled  to  appear,  by  tales  jurors,  as  provided  by  the 
Act  of  1869,  is  valid.     MaJhme  vs.  The  State 210 

3.  A  challenge  to  the  array  of  jurors  put  upon  defen- 
dant, on  the  ground  that  the  various  panels  have  been 
drawn  from  a  box  containing  the  names  of  only  one 
thousand  persons,  whereas  the  number  of  persons  in 
the  county  subject  to  jury  duty,  from  whom  he  has  a 
right  to  select,  amount  to  four  thousand,  was  properly 
overruled,  where  no  proof  was  offered  in  support  there- 
of.    Ibid. 

4.  The  verdict  should  be  read  to'  the  jury  before  they 
are  polled.     Ibid. 


INDEX.  695 


5.  If  the  bailiff  who  attended  the  jury,  ate  and  slept  in 
the  same  room  with  them,  it  was  incumbent  on  the  de- 
fendant to  have  shown  it  by  competent  evidence.    Ibid, 

6.  Where,  upon  the  trial  of  a  case  arising  under  the  for- 
cible entry  and  detainer  law,  the  jury  reported  to  tlie 
presiding  Justice  that  they  could  not  agree  upon  a  ver- 
dict, and  the  magistrate  told  them  that  they  must 
agree  or  he  would  take  them  with  him  to  Blakely, 
and  the  jury  subsequently  returned  a  verdict  for  the 
defendant,  but  upon  being  polled,  two  of  them  stated 
that  they  had  consented  to  the  verdict,  but  had  not 
agreed  to  it,  and  the  Justice  received  the  verdict  over 
the  objection  of  the  plaintiffs : 

Held,  That  the  proceeding  was  illegal.  Powell  et  al.  vs. 
LawBon 290 

7.  Where  a  case  was  submitted  to  the  jury  upon  the 
agreement  of  counsel,  that  should  they  make  a  verdict 
before  the  Court  convened  on  the  next  morning,  the 
foreman  might  take  the  papers  and  the  jury  disperse; 
which  course  was  pursued,  but  upon  the  assembling  of 
the  jury  on  the  succeeding  day,  the  foreman  stated  to 
the  Court  that,  on  the  previous  evening,  the  JUry  had 
agreed  upon  a  verdict,  but  that  he,  after  they  had  dis- 
persed, had  become  satisfied  that  there  was  an  error  in 
it,  and  a^ked  that  the  Jury  be  remanded  to  their  room 
that  the  error  might  be  corrected,  it  was  error  in  the 
Court,  after  asking  them  in  a  body  if  any  one  had 
tampei*ed  with  them  or  attempted  to  influence  their 
opinions  in  any  way  in  the  matter,  to  which  none  of 
them  made  any  reply,  except  that  two  of  them  stated 
that  the  sheriff  and  another  person  had  asked  them  if 
they  had  agreed  upon  a  verdict,  to  accede  to  the  re- 
quest of  the  foreman.  Cothran,  adm'r,  et  al.,  vs.  Don-- 
oMson 458 

8.  If  the  verdict  was  merely  imperfect  and  informal,  but 
the  intention  of  the  jury  was  clearly  expressed,  then 
the  Court  should  have  had  the  verdict  put  in  proper 
form  in  accordance  with  that  intention.  If,  however, 
the  verdict  was  so  defective  as  to  be  void,  under  the 
law,  then  the  Court  should  have  set  it  aside  and  de- 
clared a  mistrial.     Ibid, 

9.  The  affidavits  of  jurors  are  not  admi&sible  to  impeach 
their  verdict.     King  et  al.  vs.  King  et  al. 622 
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LANDLORD  AND  TENANT. 

1.  Where  the  landlord  occupied  a  room  in  the  same 
building,  immediately  over  the  store  of  the  tenant,  he 
is  presumed  to  have  known  the  condition  of  the  roof 
better  than  the  tenant,  and  notice  bj  the  tenant  to  the 
landlord  to  repair  such  roof  is  unnecessary  to  entitle 
the  tenant  to  recoup  the  damages  sustained  by  leakage 
as  against  a  distress  warrant  for  rent  GhUhrnan  vs. 
CasiUberry 272 

2.  The  landlord  is  not  liable  to  the  tenant  for  damages 
to  his  goods  resulting  from  unforeseen  and  extraordi- 
nary causes,  unless  so  stipulated  in  the  contract  at  the 
time  of  renting.     Ibid. 

3.  Where  the  terms  of  a  parol  contract  for  the  rent  of 
land  were,  that  the  tenant  should  pay  a  certain  portion 
of  the  crops  for  rent,  "  that  he  should  repair  the  fences 
around  the  cleared  land,  and  the  landlord  was  to  pay 
him  for  it,  that  he  was  to  stay  on  the  place  one,  two, 
three,  four  or  five  years,  if  both  parties  were  willing, 
and  at  all  events  until  he  should  get  pay  for  the  work 
done  on  it,"  and  the  tenant  did  repair  the  fences,  and 
paid  the  re'ht,  except  of  the  cotton,  which  he  retained, 
the  landlord  still  owing  upwards  of  $40  00  after  allow* 
ing  for  the  rent  cotton,  for  work  done  in  repairs : 

Hddy  There  was  such  a  performance  of  the  contract  by 
the  tenant,  that  the  landlord  could  not,  on  the  expira- 
tion of  the  first  year,  treat  him  as  a  tenant  at  will,  so 
as,  on  a  notice  to  quit,  without  payment  or  tender  of 
what  was  due  for  repairs,  to  be  entitled  to  a  warrant 
to  dispossess  him  as  a  tenant  holding  over.  Petty  vs. 
Kennon 468 

LAWS. 

1.  Warner,  Chief  Justice.  Where  the  widow  brings 
suit  in  this  State  for  damages  resulting  from  the  kill- 
ing of  her  husband  in  the  State  of  Alabama,  through 
the  negligence  of  a  railroad  company,  the  Court  will 
be  governed  by  the  laws  of  this  State  as  to  the  mode 
of  procedure  in  ascertaining  the  rights  of  the  parties, 
but  as  to  what  are  their  rights,  must  be  determined  by 
the  laws  of  Alabama,  where  the  act  complained  of  was 
done.     Selma^  Rome  and  Dalion  R.  R.  Co,  vs.  Looey,  106 

2.  In  a  suit  by  a  widow,  in  this  State,  against  a  railroad 
company  for  the  killing  of  her  husband  in  the  State  of 
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Alabama,  the  declaration  cannot  be  amended  after  the 
lapse  of  one  year  from  the  allied  killing,  for  the  rea- 
son that  the  statute  law  of  Alabama  limits  the  right  to 
recover  damages  therefor  to  one  year  from  the  time  of 
the  death,  and  gives  the  right  of  action  to  the  personal 
representative  of  the  deceased.     Ibid, 

3.  McjCay  and  Trippe,  Judges.  Where,  by  the  law  of 
Alabama,  the  personal  representative  of  a  party  who  is 
killed  by  the  wrongful  act  or  negligence  of  another,  is 
entitled  to  an  action  for  damages  therefor,  no  other  per- 
son but  such  personal  representative  can  bring  such  ac- 
tion in  the  Courts  of  this  State,  when  the  killing  oc- 
curred within  the  State  of  Alabama.  The  widow  of 
the  party  killed  cannot,  in  her  own  name  as  such 
widow,  maintain  such  action.     IbicL 

4.  The  laws  which  exist  at  the  time  and  place  of  the 
making  of  a  contract,  enter  into  and  form  a  part  of  it. 
West  End  and  Atlanta  Street  R,  B.  Co.  «a.  Attanta 
Street4t.R.  Co 151 

6.  An  affirmative  statute  is  a  repeal  by  implication  of  a 
precedent  affirmative  statute,  so  &r  as  it  is  contrary 
thereto.     Ibid, 

6.  Where  there  are  two  affirmative  statutes,  and  the  sub- 
stance of  each  is  such  that  both  may  stand,  the  latter 
statute  does  not  repeal  the  former,  but  both  have  a  con- 
current efficacy.    Patillo  vs.  The  Staie 172 

7.  Section  1585  of  Irwin's  Revised  Code,  requiring  per- 
sons who  shall  sell  by  weights  and  measures  to  have 
their  weights  and  measures  marked  as  correct  by  the 
clerk  of  the  Inferior  Court,  (now  the  Ordinary,)  and 
in  default  of  such  marking,  providing  that  such  per- 
sons shall  not  collect  any  account,  note  or  other  writing, 
the  consideration  of  which  is  any  commodity  sold  by 
their  weights  and  measures,  is  an  Act  fixing  a  penalty, 
and  is  not  to  be  extended  beyond  its  terms.  Sovih-' 
western  22.  i2.  Co,  vs,  Cohen 627 

LEAVE  OF  ABSENCE.    See  AtUyrney,  2,  3. 

LEGACY.    SeeFiKs,  1. 

LEVY  AND  SALE. 


See  Execfoiiony  1,  2. 
"   Judicial  JSalcy  4,  5. 
Vol.  xux.  44. 
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LIBEL. 

1.  Where  the  agents  of  two  sewing  machine  companies 
were  competitors  before  the  Greorgia  State  Agricultaral 
Society  for  the  premium  for  the  best  machine,  the  suo- 
oessful  party  who  secures  the  premium  is  not  entitled 
to  an  injunction  to  restrain  the  other  from  publishing 
in  a  newspaper  that  he,  and  not  the  other,  received  the 

f>remium.  Courts  of  equity  will  not  restrain  the  pnb- 
ication  of  a  libel,  nor  use  the  writ  of  injunction  to 
prevent  parties  from  publishing  untruths  respecting 
their  wares  when  there  is  no  infringement  of  a  prop- 
erty right.    Singer  Man,  Co.  vs.  Dom.  8.  If,  Cb.  et  id.    70 

2.  When,  in  an  action  for  damages  for  the  publication  of 
a  libel,  the  defendant  pleaded  justification : 

Held,  That,  under  the  law  of  this  State,  fCode  of  1873, 
section  3051,)  this  admitted  not  only  tne  publication, 
but  the  manner  of  it,  as  charged  in  the  declaration. 
Ransone  vs.  Christian 491 

3.  Whilst  this  Court  will  be  slow  to  interfere  with  the 
verdict  of  a  jury  in  a  libel  case,  on  the  ground  that 
the  damages  are  excessive,  yet,  in  such  cases,  it  will 
look  closely  into  the  rulings  of  the  Court,  and  if  there 
be  errors  which  may  have  influenced  the  jury  in  the 
amount  of  their  verdict,  a  new  trial  will  be  granted. 
Ibid. 

4.  It  is  only  in  actions  of  tort,  and  where  there  are  cir- 
cumstances of  aggravation,  that  a  jury  is  authorized 
to  give  punitive  damages,  and  whether  such  circum- 
stances do,  in  fiict,  exist,  is  a  question  for  the  jury,  and 
not  for  the  Court,  to  decide.     Ibid. 

5.  If,  in  an  action  for  a  libel,  the  defendant  pleaded  jus- 
tification, and  failed  to  make  out  his  plea,  the  plea 
itself  is  a  circumstance  which  the  jury  may,  in  fixing 
the  amount  of  damages,  consider  as  aggravating  the 
tart,  but  the  jury  is  not  bound,  in  all  cases,  so  to  con- 
sider it ;  on  the  contrary,  if  the  defendant  show  strong 
grounds  in  support  of  the  charge  he  has  made,  though 
he  does  not  fully  support  his  plea,  the  jury  may,  if  it 
sees  fit,  consider  these  grounds  as  mitigatmg  circum- 
stances, and  reduce  the  damages  accordingly.     Ibid, 

6.  It  is  error  in  the  Court  to  exclude  circumstances  going 
to  show  that  the  plea  of  justification  is  true,  as  when  a 
defendant  undertook  to  show  that  the  plaintiff  was 
guilty  of  peijury  in  swearing  that  the  contents  of  a 


INDEX.  699 


certain  bond  represented  the  truth  of  a  certain  contract 
between  himself  and  another^  and  the  Court  ruled  out 
certain  acts  and  sayings  of  the  plaintiff;  inconsistent 
with  the  provisions  of  the  bond;  as  they  appeared  on 
its  face.     Ibid. 

7.  In  this  State,  as  provided  by  section  3261,  Code  of 
1873,  the  defendant,  in  an  action  ex  delusto,  may  plead, 
as  a  defense,  any  claim  he  may  have  against  the  plain- 
tiff, which  arises  ex  delicto.    Ibid. 

LIEN. 

1.  A  sale  of  land  by  an  administrator  cum  testamento 
annexoy  made  under  an  order  of  the  Court  of  Ordi- 
narj^,  to  pay  the  debts  of  the  t^tator,  where  the  estate 
is  insolvent,  discharges  the  land  of  the  lien  of  the 
vendor  for  the  unpaid  purchase  money,  and  the  credi- 
tor must  look  to  the  proceeds  in  the  hands  of  the  rep- 
resentative of  the  estate.  StallingSy  ear'r,  vs.  Ivey^ 
admWy  et.  al 274 

2.  An  affidavit  made  to  foreclose  a  merchant's  lien,  under 
the  1977th  section  of  the  Code,  must  state  that  the 
deponent  is  either  a  factor  or  a  merchant,  and  that,  as 
such,  he  has  furnished  either  provisions  or  commercial 
manures,  or  both,  to  (he  defendant,  and  also  the  terms 
upon  which  said  su[)plies  were  furnished.  TooU  & 
Shemphertvs.  Jowera ^ 299 

3.  Proceedings  to  foreclose  the  lien  must  be  commenced 
within  one  year  after  the  debt  becomes  due.     Ibid. 

4.  The  feet  that  the  defendant  had  replevied  the  prop- 
erty by  giving  bond  and  security,  dia  not  deprive  him 
of  the  right  to  move  to  dismiss  the  proceedings,  he 
having  alleged  in  his  counter-affidavit  that  they  were 
void  under  the  law.     Ibid. 

5.  A  judgment  for  the  purchase  money  of  land,  where 
the  land  has  been  sold  for  its  satisfaction  but  does  not 
fully  discharge  the  debt,  is  not  such  an  incumbrance 
or  lien  on  the  crop  made  on  the  premises,  which  was 
matured  and  gathered  before  the  levy  on  the  land,  as 
will  defeat  the  right  of  the  family  of  the  vendee  to  the 
crop  as  an  exemption,  etc.,  under  the  homestead  law. 
Johnson  vs.  Holmes * 365 

6.  To  entitle  a  mechanic  to  a  summary  enforcement,  un- 
der section  1969  of  the  Revised  Code,  and  Act  of  16th 
September,  1870,  of  a  lien  claimed  by  him,  it  must  ap- 
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pear  in  the  proceedings  that  the  claim  is  for  the  labor 
of  the  mechanic  himself,  or  for  material  fiimished  by 
him.      Wooten  et  al.f  V8.  Archer 388 

7.  A  and  B,  mechanics,  sued  out  an  execution,  whi< 
was  void  under  the  foregoing  rule,  against  T.  A, 
a  house  built  under  a  contract  with  him.  The  ex! 
cution  was  levied  on  the  house.  It  was  sold  by  th) 
slieriff  and  bought  by  Wooten  &  Taylor,  the  defend- 
ants. The  lot  on  which  the  house  stood  belonged  to 
E  A,  who  brought  ejectment  against  Wooten  &  Tay- 
lor. The  defendants  set  up,  by  plea,  that  E  A  lived 
adjoining  to  the  lot  where  the  house  was  being  built, 
and  never  gave  notice  of  her  right  or  title,  and  that 
from  such  default  on  her  part,  the  builders  would,  is 
equity,  have  a  lien  on  the  house  for  the  unpaid  por- 
tion of  their  claim,  and  that  the  purchasers  at  sheriff's 
sale  should  be  subrogated  to  their  rights  and  allowed 
the  amount  that  was  due  the  builders.  T  A,  who  had 
the  house  built,  was  not  a  party  to  the  cause,  nor  did 
it  appear  what  the  debt  against  him  was,  except  by 
the  illegal  proceedings  to  enforce  the  lien  claimed : 

Hddf  That  even  if  the  defendants  could,  with  proper  par- 
ties and  proof,  assert  such  an  equity,  yet  it  was  neces- 
sary that  T  A  should  have  been  made  a  partv,  and  the 
amount  of  his  debt  due  the  builders^should  have  been 
shown  by  evidence  other  than  the  void  proceedings  to 
enforce  the  mechanics'  lien.     Ibid. 

8.  The  Act  of  1869,  so  far  as  it  may  be  considered  as  a 
legislative  interpretation  of  the  meaning  of  the  Con- 
stitution, only  gives  a  summary  remedy  for  the  enforce- 
ment of  mechanics'  and  laborers'  liens  upon  the  prop- 
erty of  their  employers,  when  the  debt  is  due  for  the 
labor  actually  performed  by  them,  and  for  the  mate- 
rials furnished,  with  which  and  upon  which  the  labor 
has  been  performed.  Savannah  and  O.  Railroad  Com^ 
panyvs,  Oallahan 506 

9.  Though  contractors  may  be  mechanics,  yet  this  &ot 
does  not  entitle  them  to  the  benefit  of  the  provisions  of 
the  Act  of  1869,  if  the  work  is  done  by  them  as  con- 
tractors, through  the  labor  of  others  employed  by  them 
for  that  purpose.     Ibid. 

10.  A  factor  or  merchant  holding  a  lien  under  section 
1977,  Irwin's  Revised  Code,  when  the  maker  thereof 
is  dead,  may,  in  order  to  preserve  his  lien  and  such 
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priority  as  he  may  be  entitled  to,  if  any,  in  the  distri- 
bution of  his  debtor's  estate,  make  the  affidavit  required 
by  law  for  its  enforcement  within  twelve  months  after 
the  qualification  of  the  representative  of  the  estate, 
but  there  can  be  no  levy  of  the  execution  issued  thereon 
until  after  the  expiration  of  the  period  of  exemption 
from  suit,  allowed  executors  and  administrators.  Jtfbr- 
ing  vs,  FlanderSy  adm'r 594 

11.  When  a  commission  merchant  and  factor  advanced 
money  to  a  planter  to  purchase  supplies,  the  planter 
agreeing,  in  writing,  to  deliver  to  the  factor,  at  his  own 
house,  in  Macon,  enough  of  the  crop  upon  which  the 
money  was  thus  advanced  to  pay  for  the  said  advance, 
and  the  planter  accordingly  did  deliver  at  tlie  depot 
of  the  Southwestern  Kailroad  at  Montezuma,  such 
cotton,  consigned  to  the  factor,  at  Macon,  and  after  such 
delivery  the  cotton  was  seized  to  satisfy  a  lien  under 
the  Act  of  1866,  given  to  a  third  person  and  prior  to 
the  factor's  advance,  but  not  foreclosed  until  after  the 
delivery  of  the  cotton  at  the  depots  so  consigned  to  the 
factor: 

Heldy  That  the  delivery  at  the  depot  of  the  cotton  con- 
signed to  the  factor,  was,  for  the  purpose  of  the  lien, 
a  delivery  to  the  factor,  and  his  special  property  there- 
upon attached,  even  against  other  liens  under  the  Act 
of  1866,  given  prior  to  the  factor's  advance,  if  the  fac- 
tor had  no  notice  of  said  liens  prior  to  his  advance, 
and  there  was  no  foreclosure  of  the  prior  lien  before 
the  delivery  at  the  depot,  as  described.  Hardeman  & 
Sparks  V8.  DeVaughn 596 

12.  If  an  issue  be  made  upon  a  lien  foreclosed  under  the 
steamboat  lien  law  by  affidavit,  or  if  there  be  a  claim 
to  the  property,  the  papers  are  to  be  returned  and  the 
issue  tried  in  the  county  of  the  residence  of  the  de- 
fendant.    Ibid. 

13.  Where  a  planter  contracted  a  debt  with  a  factor  for 
provisions  to  make  his  crop,  and  gave  a  lien  on  his 
crop  for  the  payment  thereof,  and  of  any  attorney's 
fees  for  the  enforcement  thereof,  and  no  action  was  taken 
to  enforce  the  lien,  but  only  a  suit  for  the  debt,  claim- 
ing such  fees  as  due  for  such  suit: 

Held,  That  the  lien  for  attorney's  fees  was  not  a  good  lien 
under  the  Act  of  1866,  authorizing  liens  to  secure  the 
payment  of  money  due  for  provisions,  etc.,  and  that 
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such  fees  are  not  recoverable  in  a  suit  at  law  for  the 
debt.     Rodgera  et  al.  vs.  Hamilton 604 

14.  Land  was  devised  to  the  wife  for  life,  and  at  her  death 
to  be  equally  divided  between  two  daughters,  L.  and 
E.  Judgments  were  obtained  against  the  representa- 
tive of  the  estate  on  debts  due  by  the  testator.  After 
the  rendition  of  the  judgments  and  death  of  the  tenant 
for  life,  the  land  was  equally  divided  between  the 
daugters,  L.  and  E.  Subsequent  to  this  L.  mortgaged 
the  portion  she  received  to  €•  Plaintifls  in  the  judg- 
ments caused  their  executions  to  be  levied  on  the  share 
received  by  E.  The  executions  not  being  satisfied  from 
the  proceeds  of  this  levy,  they  were  levied  on  the  land 
of  L.  C,  the  mortgagee,  filed  a  bill  to  enjoin  the  sale 
under  this  levy,  on  the  ground,  amongst  others,  that 
plaintifis  made  an  agreement  with  E.  or  those  holding 
under  her,  whereby  they  remitted  all  claims  on  her 
land  for  $1,000  00,  when  the  same  was  worth  nearly 
four  times  that  sum,  and  that  thereby  the  whole  of 
the  balance  of  the  executions,  amounting  to  about 
$6,000  00,  is  sought  to  be  enforced  against  the  land  of 
L.,  on  which  he  holds  the  mortgage: 

Hddy  That  the  right  of  contribution  existed  between  L. 
and  E.  as  to  the  payment  of  the  executions,  and  if  the 
creditors  discharged  all  claims  on  the  land  of  E.  for 
less  than  the  proportionate  share  of  her  liability  to  con- 
tribute to  L.,  C,  as  the  creditor  of  L.,  by  mortgage, 
which  has  been  foreclosed,  is  entitled  to  assert  her 
rights,  as  well  as  his  own  equities  arising  out  of  such 
facts,  against  such  creditors.  Oompton  A  Sons  vs. 
PUmanetal 612 

15.  If  the  facts  recited  are  established  on  the  final  hear- 
ing, and  a  sufficient  showing  was  made  on  the  appli- 
cation for  inlunction,  to  entitle  complainant  to  such 
hearing — only  one-half  of  the  amount  of  the  execu- 
tions— not  deducting  the  credit  of  $1,000  00  collec- 
ted of  E.,  should  be  enforced  against  die  land  mort- 
gaged to  C.  The  levy  should  proceed  and  the  land  be 
sold,  and  the  amount  it  mav  bring,  in  excess  of  one- 
half  of  the  executions,  should  be  impounded  by  direc- 
tion of  the  Chancellor  to  abide  the  6nai  determination 
of  the  cause.     Ibid. 


INDEX.  703 


LIMITATIONS— STATUTE  OF. 

1.  When  an  account  became  due  on  the  20th  December, 
1860,  and  suit  was  brought  thereon  on  March  Ist,  1869, 
the  claim  is  not  barred  by  the  statute  of  limitations 
Shorter  vs.  Marshall 31 

2.  The  eighth  and  twenty-ninth  sections  of  the  Act  of 
1856,  prescribing  that  aiter  seven  years  without  an  en- 
try, etc.,  a  judgment  shall  not  be  enforced,  but  shall 
be  presumed  to  be  satisfied,  and  also  that  where  a  bona 
fde  purchaser  has  been  in  the  possession  of  real  prop- 
erty four  years,  it  shall  be  discharged  of  the  lien  of 
any  judgment  against  the  person  from  whom  he  pur- 
chased, were  parts  of  a  statute  of  limitation  in  force 
on  the  30th  of  November,  1860,  and  were  by  the  terms, 
spirit  and  intention  of  the  Act  of  that  date  suspended; 
and  by  the  various  Acts  from  1860  to  1866,  the  sus- 
pension was  continued  until  the  close  of  the  war.  Akin 

vs.  Freeman 61 

3.  In  a  suit  by  a  widow,  in  this  State,  against  a  railroad 
company  for  the  killing  of  her  husband  in  the  State  of 
Alabama,  the  declaration  cannot  be  amended  after  the 
lapse  of  one  year  from  the  alleged  killing,  for  the  rea- 
son that  the  statute  law  of  Alabama  limits  the  right  to 
recover  damages  therefor  to  one  year  from  the  time  of 
the  death,  and  gives  the  right  of  action  to  the  personal 
representative  of  the  deceased.     Selma^  Rome  and  Dal- 

ton  Railroad  Company  vs.  Lacey 106 

4.  On  August  10th,  1859,  a  verdict  was  rendered  in  fa- 
vor of  B.  and  wife  against  R.  "for  the  premises  in  dis- 
pute, and  $200  00  for  rent,"  on  a  bill  filed  by  B.  and 
wife  against  R.,  claiming  one  undivided  half  of  a  cer- 
tain lot  of  land,  to-wit :  one  hundred  and  one  acres. 
Upon  this  verdict  a  decree  was  entered  in  favor  of  the 
complainants  for  fifty-one  and  a  half  acres  off  the  south- 
east corner,  and  fifty-one  and  one-half  acres  off  the 
northwest  corner  of  said  lot,  also  for  the  rent,  and  di- 
recting the  sheriff  to  place  the  complainants  in  posses- 
sion. An  attempt  was  made  to  divide  the  lot  in  ac- 
cordance with  this  decree,  but  R.  objected,  as  it  inter- 
fered with  his  possession  which  he  had  held  for  many 
years  under  his  deed,  ani  under  a  division  had  between 
him  and  B.  and  wife  many  years  before  the  filing  of 
said  bill.  Nothing  more  appears  to  have  been  done 
towards  the  enforcement  of  said  decree,  except  that  R. 
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paid  the  $200  00  for  rent  and  abandoned  all  that  part 
of  the  land  which  B.  and  wife  claimed  under  the  ori- 
ginal division.  On  February  2d,  1870,  a  writ  of  pos- 
session was  ordered  to  be  issued  on  said  decree  to  put 
one  S.,  who  was  not  a  party  to  the  same,  in  possession 
of  the  southeast  corner  of  said  lot.  B.  filed  his  bill  to 
reform  said  decree  and  to  enjoin  said  writ  of  possession. 
The  Court  charged  the  jury  that  if  B.  knew  of  the  de- 
cree, he  had  delayed  too  long  in  filing  his  bill  to  reform 
the  same,  to  be  allowed  the  relief  prayed  for.  This 
charge  was  error.    Benew  tw.  Darley  et  cU 332 

5.  The  statute  of  limitations  applicable  to  bills  of  review 
was  suspended  from  November  30th,  1860,  to  July 
21st,  1868.     Ibid. 

6.  Where  a  grantee  in  a  deed,  executed  in  1849,  absolute 
on  its  &ce,  but  the  grantor  remaining  in  possession  of 
the  property,  filed  a  bill  in  1871  against  the  adminis- 
trator of  the  grantor,  alleging  that  there  was  a  parol 
trust  attached  to  the  contract  under  which  the  deed 
was  made,  to- wit :  that  it  was  a  transfer  of  the  property 
in  trust  for  the  payment  of  a  debt  due  the  grantee  and 
others  by  account,  and  the  prayer  of  the  bill  was  for  a 
decree  that  the  land  should  be  sold  and  so  appropria- 
ted: 

Held,  That  under  the  allegations  in  the  bill  and  the  proof 
at  the  hearing,  complainant  was  not  entitled  to  any 
greater  rights  than  a  mortgagee  would  have  where  the 
mortgagor  remained  in  possession,  or  than  if  the  debt 
had  been  by  a  security  under  seal ;  and  he  is  barred 
by  the  Act  of  March  16,  1869,  in  accordance  with  the 
decision  made  during  the  present  term  in  the  case  of 
John  George  vs.  James  Gardner.  Davidson,  adminis- 
trator,  vs,  Lawrence,  a^ssignee 335 

7.  Where  medicines  were  delivered  to  the  defendant  prior 
to  1860,  to  be  sold  on  commission,  and  a  demana  was 
made  by  the  plaintifis  for  a  settlement  in  1871,  when 
the  defendant  still  had  some  portion  of  the  drugs  on 
hand,  and  suit  was  commenced  on  August  7th,  1872, 
said  action  was  not  barred  by  the  statute  of  limitations, 
it  being  within  four  years  from  the  time  of  the  demand. 
Jaynes  &  Son  vs.  Sheffield 354 

8.  The  general  rule  is,  that  statutes  of  limitation  do  not 
apply  to  bank  bills,  because  they  are  by  the  consent  of 
ms^ikind  and  course  of  business,  considered  as  money. 
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and  that  their  date  is  no  evidence  of  the  time  when  they 
were  issued,  as  they  are  being  continually  returned  to 
and  reissued  by  the  bank.  But  if  the  bills  have  ceased 
to  circulate  as  currency,  and  have  ceased  to  be  taken 
in  and  reissued  by  the  banks,  they  no  longer  have  that 
distinctive  character  from  other  contracts,  which  ex- 
cepts them  from  the  operation  of  the  statute  of  limita- 
tion.    Kimbro  vs.  Bank  of  FtiUon 419 

9.  If  the  bills  of  the  bank  of  Fulton  had  thus  lost  this 
distinctive  character  prior  to  the  first  of  June,  1866, 
they  come  within  the  provisions  of  the  Act  of  16th 
March,  1869,  entitled  ^'An  Act  in  relation  to  the  stat- 
utes of  limitation  and  for  other  purposes.^'     Ibid. 

10.  It  is  necessary  in  a  plea  of  the  statute  of  limitations 
by  a  bank  when  sued  on  its  bills,  to  aver  the  &cts 
which  take  them  out  of  the  ordinary  rule,  to-wit :  tliat 
the  statute  does  not  apply  to  such  contracts.     Ibid, 

11.  A  note  executed  in  January,  1865,  and  due  in  De- 
cember of  the  same  year,  was  not,  on  the  15th  of  June, 
1871,  barred  by  the  statute  of  limitations,  nor  was  the 
holder  thereof  prevented  at  that  time,  by  the  Act  of 
March  16th,  1869,  from  pleading  the  same  as  a  set-off 
to  an  action  pending  against  him  by  the  maker.  Black 

V8.  Swanson 424 

12.  An  account  was  contracted  with  a  merchant  on  the 
31st  of  January,  1866.  Suit  was  instituted  on  the  ac- 
count on  the  19th  March,  1870.  It  did  not  appear  in 
evidence  on  the  trial  that,  by  contract  or  custom,  day 
of  payment  was  given  when  the  goods  were  sold : 

Held,  That  under  the  8th  section  of  the  Act  of  March 
16th,  1869,  entitled  ^'An  Act  in  relation  to  the  statute 
of  limitations,  and  for  other  purposes,"  the  right  of  ac- 
tion in  this  case  is  controlled  and  governed  by  the 
limitation  laws  as  set  forth  in  the  Revised  Code  of 
Georgia,  adopted  by  the  new  Constitution  of  this  State> 
and  said  limitation  laws  requiring  suits  to  be  brought 
within  four  years  on  accounts,  the  right  of  action  was 
barred  when  this  suit  was  instituted.  Addison,  adm^x, 
V8,  Christy  <t  Co 431 

13.  The  foreclosure  of  a  mortgage  is  a  suit  within  the 
contemplation  of  the  Act  of  March  16th,  1869;  and 
if  the  instrument  was  executed  before  June  Ist,  1865, 
and  proceedings  to  foreclose  were  not  instituted  until 
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after  January  1st,  1870,  they  are  barred  by  the  provis- 
ions of  said  Act.     Oeorgevs.  Oardner 441 

14.  The  Limitation  Act  of  1869  is  a  general  law,  and 
has  a  general  operation  throughont  the  State  as  to  that 
class  of  contracts  specified  in  it,  and,  therefore,  does  not 
come  within  the  purview  of  the  26th  section,  1st  Ar- 
ticle of  the  Constitution  of  1868.     Ibid. 

15.  This  Act  does  not  impair  the  obligation  of  the  con- 
tract; it  only  affects  the  remedy.     Ibid. 

16.  The  plaintiff  having  an  agent  in  this  State  in  pos- 
session of  the  mortgage,  and  having  control  of  its  col- 
lection, the  fact  that  he  was  a  resident  of  Ireland,  will 
not  prevent  the  statutory  bar.    Ibid. 

17.  The  credits  on  the  notes,  to  secure  which  the  mort- 
gage was  given,  not  being  made  by  the  mortgagor,  or 
Iv  any  one  authorized  by  him,  do  not  renew  the  right 
of  action.     Ibid. 

18.  As  to  the  suggestion  of  fraud,  if  there  was  any  evi- 
dence of  it  to  prevent  the  running  of  the  statute  of 
limitations,  that  was  a  question  of  ract  for  the  decision 
of  the  Court,  under  the  submission  of  the  parties,  and 
this  Court  will  not  interfere.     Ibid. 

19.  The  Limitation  Act  of  March  16,  1869,  applies  as 
well  to  debts,  the  consideration  of  which  was  slaves  or 
the  hire  thereof,  as  to  other  debts.  That  part  of  the 
Constitution  of  1868,  denying  jurisdiction  to  the 
Courts  of  suits  on  such  debts  having  been  declared 
void  by  the  Supreme  Court,  there  was  in  &ct  no  pro- 
hibition of  such  suits.      Harris  et  al.  vs.  Oray,  e£r.  585 

20.  As  an  additional  reason  why  the  amendment  should 
not  be  allowed  in  this  case,  it  is  apparent  that  the  im- 

f>lied  trust  for  which  it  seeks  to  make  the  defendant 
iable,  is  barred  by  the  statute  of  limitations.     Smith, 
adm'r,  d  cU,,  vs.  Ardis,  tmstee 602 

MASTER  AND  SERVANT. 

When  a  declaration  alleging  that  A.  having,  on  the  1st 
of  December,  1871,  contracted  with  one  Charles  Bar- 
ron, that  he,  the  said  Charles,  should  furnish  himself 
and  his  two  daughters  and  one  Greorge  Barron  to  work 
as  laborers  on  plaintiff's  land,  durine  the  year  1872, 
the  plaintiff  to  furnish  the  land  and  mules,  and  the 
said  Charles  to  receive  one-third  and  plaintiff  two- 
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thirds  of  the  crop,  and  that  the  defendant,  knowing 
the  said  contract  had  not  been  abandoned,  but  still  ex- 
isted, did,  on  the  25th  of  December,  1871,  employ  the 
said  Charles,  his  two  daughters,  and  the  said  Greorge, 
to  work  for  him  for  1872,  and  that  at  the  time  of  the 
bringing  of  the  suit,  to-wit:  February,  1872,  the  said 
Charles  et  a/.,  were  working  for  the  defendant  to  plain- 
tiff's  damage,  8500  00 : 
Heldf  That  no  good  cause  of  action  is  set  forth  in  the 
plaintiff 's  writ.     Barron  vs,  Collins 580 

MECHANICS'  LIEN.    See  Lim,  6,  7,  8,  9. 

MINOR.    See  Husband  and  wife^  1. 

MISTAKE. 

To  entitle  a  party  to  recover  back  money  which  he  has 
paid,  on  the  ground  that  it  was  paid  to  the  defendant 
through  a  mistake  or  ignorance  of  facts,  which  he  sets 
up  as  showing  there  was  no  legal  liability  on  him  to 
pay,  the  plaintiff  should  allege  and  show  on  the  trial 
that  at  the  time  of  the  payment  he  was  mistaken  as  to 
such  facts,  or  ignorant  oi  their  existence.  Camp  vs» 
Phillips y  adm'x 455 

MORTGAGE. 

1.  When  A  filed  a  bill  against  the  City  Bank  of  Macon, 
charging  that  he  was  the  holder  of  a  mortgage  made 
by  B  on  certain  real  estate,  founded  on  a  valuable  con- 
sideration ;  that  the  said  City  Bank  was  also  the  holder 
of  a  mortgage  made  to  it  by  B  upon  the  same  prop- 
erty; that  the  mortgage  to  the  bank  was  given  to  secure 
the  payment  of  a  note  made  to  the  bank  by  B  for  the 
loan  of  money  at  more  than  seven  per  cent,  per  an- 
num, and  was  therefore  null  and  void;  that  it  was  of 
older  date  than  the  mortgage  to  A ;  that  the  junior 
mortgage  contained  upon  its  fiice  notice  of  the  mortgage 
to  the  bank ;  that  the  mortgage  to  the  bank  had  been 
regularly  foreclosed  by  rule  nisi,  notice  and  judgment 
of  the  Superior  Court  of  the  county  of  Putnam,  where 
the  land  was  situated,  and  ordered  to  be  sold  to  satisfy 
it;  that  B  was  insolvent,  and  that  unless  A  could  set 
aside  this  illegal  mortgage,  he  would  lose  his  money. 
The  bill  prayed  an  injunction.    The  defendant,  on 
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the  rule  to  show  cause,  denied  there  was  equity  in  the 
bill^  and  insisted  that  if  the  oomplainant  had  any  rem- 
edy, it  was  at  law,  under  sections  3903  and  3892  of 
the  Kevised  Code.  The  Judge  refused  the  injunction, 
and  the  complainant  excepted : 
Held^  That  there  was  no  error  in  the  judgment  of  the 
Court  refusing  the  injunction.  Admitting  that  the 
note,  to  secure  which  the  mortgage  to  the  bank  was 
given,  is  null  and  void  for  usury,  if  the  complainant 
has  any  remedy,  it  is  only  under  sections  3903  and 
3892  of  the  Code,  and  as  that  remedy,  if  it  applies  to 
his  case,  is  made  ample  and  complete,  equity  has  no 
jurisdiction.     Oatewood  V8,  Oily  Bank  of  Macon  etaL     45 

2.  It  is  a  well  settled  rule  of  law  that  parties  may,  if 
they  please,  really  and  truly  sell  property  for  a  consid- 
eration actually  passing,  and  at  the  same  time  secure 
the  right  to  repurchase  it  at  a  future  time  for  an  agreed 
price,  and  if  this  be  really  the  intent  of  the  parties,  the 
law  will  enforce  it.  It  is  also  true  that  the  difference 
between  such  a  transaction  and  a  mortgage  is  oflen  a 
very  nice  one,  and  that  the  Courts  will  scrutinize  the 
matter  very  closely  to  discover  whether  there  was,  in 
fact,  anything  more  intended  than  to  provide  a  security 
for  money  due  or  advanced  at  the  time,  and  all  the 
&cts  will  be  looked  to  in  search  of  the  truth  of  the 
case.  The  great  cardinal  rule  for  testing  the  intent 
seems  to  be  whether  or  not  the  relation  of  debtor  and 
creditor  was  intended  to  exist  between  the  parties — 
whether  the  property  was  taken  in  satisfaction  aiid 
discharge  of  the  sum  due  or  advanced;  or  whether, 
notwithstanding  the  words  of  the  conveyance,  the  re- 
lation of  debtor  and  creditor  was  still  to  exist,  to-wit: 
the  right  of  the  one  to  demand,  and  the  obligation  of 
the  other  to  pay.  Under  this  rule,  we  think,  &om  the 
bill  and  answers,  that  the  transaction  began  in  June, 
1871,  by  the  complainant's  offer,  and  accepted  and  acted 
on  by  both  in  September,  1871 ,  as  evidenced  by  thecom- 
plainant's  proposal,  the  defendants'  acceptance,  and  the 
deed,  lease,  bond  and  payments  furnish,  so  &r  as  appears 
from  the  face  of  the  papers,  or  from  any  &cts  appearing 
at  the  hearing,  taking  the  answers  of  the  defendants  as 
evidence,  was  a  contract  of  sale,  lease  and  agreement  to 
permit  the  complainant  to  rebuy,  and  not  a  loan  of 
money,  and  scheme  to  evade  the  usury  laws;  at  leasts 
that  under  the  uncontradicted  answers  of  the  defend- 
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ants,  it  was  error  in  the  Judge  to  have  considered  the 
charges  of  the  bill  so  far  made  out  as  to  justify  the 
inj unction  on  that  ground.  What  may  be  the  truth 
01  the  case;  as  it  may  be  made  out  at  the  trial  before  a 
jury;  is  not  now  the  question.  Spence  et  al.  vs.  Stead- 
mau • • 133 

3.  Where  H.  bought  a  stock  of  goods  from  A.,  executing 
a  mortgage  on  the  same  to  secure  the  purchase  money; 
and  subsequently  formed  a  copartnersliip  with  S.,  the 
latter  agreeing  to  furnish  goods  equal  in  value  to  those 
put  in  by  H.;  and  goods  were  purchased  by  the  firm 
and  added  to  the  stock  on  hand  to  supply  the  place  of 
sales  made: 

Held,  That  the  purchases  made  by  the  firm  of  S.  &  H. 
to  supply  the  deficiency  made  by  sales  from  the  stock 
originally  bought  from  Anderson;  are  not  subject  to 
the  execution  issuing  upon  the  foreclosure  of  the  afore- 
said mortgage.     Andei^son  vs,  Howard  &  Sims 313 

4.  Where  a  mortgage  is  executed  upon  a  stock  of  goodS; 
some  of  which  are  subsequently  sold  and  others  pur- 
chased to  supply  their  placC;  the  mortgage  lien  attaches 
to  the  purchases  made,  to  the  extent  of  the  value  of 
the  stock  originally  mortgaged.     Ibid. 

5.  Where  a  grantee  in  a  deed;  executed  in  1849,  absolute 
on  its  facC;  but  the  grantor  remaining  in  possession  of 
the  property;  filed  a  bill  in  1871  against  the  adminis- 
trator of  the  grantor;  alleging  that  there  was  a  parol 
trust  attached  to  the  contract  under  which  the  deed 
was  made,  to- wit :  that  it  was  a  transfer  of  the  prop- 
erty in  trust  for  the  payment  of  a  debt  due  the  grantee 
and  others  by  account,  and  the  prayer  of  the  bill  was 
for  a  decree  that  the  land  should  be  sold  and  so  appro- 
priated : 

Heldj  That  under  the  allegations  in  the  bill  and  the  proof 
at  the  hearing,  complainant  was  not  entitled  to  any 
greater  rights  than  a  mortgagee  would  have  where  the 
mortgagor  remained  in  possession,  or  than  if  the  debt 
had  been  by  a  security  under  seal :  and  he  is  barred 
by  the  Act  of  March  16, 1869;  in  accordance  with  the 
decision  made  during  the  present  term  in  the  case  of 
John  George  vs.  James  Gardner.  Davidson,  adm\ 
vs.  Lavrrenoe,  assignee 335 

6.  WherC;  after  the  levy  of  a  mortgage  fi.  fa,,  the  prop- 
erty subject  thereto  was,  by  consent  of  the  mortgagor 
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and  mortgagee,  sold  by  auctioneers,  and  the  proceeds 
paid  into  Court  for  distribution,  the  assignee  of  the 
mortgagor,  proceedings  in  bankruptcy  having  been, 
previous  to  said  sale,  commenced  against  him,  was  en- 
titled to  the  fund.  If  the  money  in  controversy  had 
been  raised  by  a  judicial  sale  of  the  property  of  the 
bankrupt  by  the  sheriff,  on  final  process,  in  the  enforce- 
ment of  a  lien  of  a  prior  date  to  the  commencement  of 
the  proceedings  in  bankruptcy,  there  would  have  been 
no  impropriety  in  the  appropriation  of  the  same  to  the 
satisfitction  of  the  morl^ge  lien.  Morris  vs,  Damdr 
soUy  assignee 361 

7.  The  foreclosure  of  a  mortgage  is  a  suit,  within  the  con- 
templation of  the  Act  of  March  16th,  1869;  and  if 
the  instrument  was  executed  before  June  1st,  1865, 
and  proceedings  to  foreclose  were  not  instituted  until 
after  January  1st,  1870,  they  are  barred  by  the  pro- 
visions of  said  Act.    Oeorgevs.  Gardner 441 

8.  Where  A  approached  B  for  the  loan  of  money,  offer- 
ing a  mortgage  upon  property  to  secure  the  repayment, 
and  B  declin^,  but  said  that  A  could  get  the  money 
if  he  would  deed  him  the  property,  and  A  made  an  ab- 
solute deed,  taking  B's  bond  to  deliver  back  the  deed 
on  the  payment  by  A  of  a  sum  which  was  just  the 
amount  of  the  money  got  by  A  with  a  certain  amount 
per  month  rent,  and  the  possession  was  not  changed  in 
fact,  nor  the  deed  recorded : 

jUeldf  That  whether  the  transaction  was  a  sale  with  a 
right  in  the  vendor  to  repurchase,  or  whether  the  whole 
was  a  ruse  devised  to  evade  the  usury  laws  and  to  take 
a  security  for  the  loan  of  money,  was  a  question  of  &ct 
for  the  jury,  and  the  jury  having,  under  the  evidence, 
decreed  the  cancellation  of  the  deed  on  the  payment  of 
the  amount  due,  the  verdict  ought,  under  the  evidence 
in  the  record,  to  stand.     Monroe  vs.  Foster 514 

9.  Where  H.  is  indebted  to  S.,  and  to  secure  him  for  the 
debt  due,  and  for  a  further  advance  of  money  made  by 
him  to  H.,  H.  and  his  wife,  with  the  approval  of  the 
Ordinary,  convey  the  homestead  which  had  been  set 
apart  for  the  benefit  of  the  family  of  H.  to  the  cred- 
itor, and  he,  at  the  same  time,  takes  the  notes  of  the 
husband  for  the  debt,  and  executes  a  bond  to  make 
titles  to  him  for  the  same  land,  upon  the  payment  of 
the  notes : 
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Hdd,  That  the  whole  transaction  constitutes  nothing 
more  than  a  mortgage,  and  the  rights  of  the  beneficia- 
ries of  the  homestead  arising  out  of  these  facts  can  be 
set  up  by  the  husband  in  an  action  against  him  by  the 
creditor  to  recover  the  land.     Shaffer  vs.  Huff. 589 

10.  Where  an  affidavit  of  illegality  was  filed  to  a  mort- 
gage execution  on  the  ground  that  it  had  been  paid,  it 
was  error  to  allow,  upon  the  trial  of  the  issue  thus 
formed,  a  motion  to  be  made  to  dismiss  the  levy  and 
the  execution  on  the  ground  that  the  mortgage  was 
upon  a  growing  crop,  and,  therefore,  void.  Monroe, 
Jr,yVB.  Castleberry 630 

MUNICIPAL  CORPORATIONS. 

1.  The  principle  that  the  owner  of  a  building  erected  on 
the  line  of  his  lot,  may,  by  lapse  of  time,  acquire  a 
prescriptive  right  to  the  lateral  support  of  the  adjacent 
soil,  does  not  exist  in  this  State,  especially  against  a 
public  or  municipal  corporation.  Mitchell  et  al.  va. 
Mayor  and  Council  of  Home 19 

2.  If  the  work  of  grading  a  street,  such  as  digging  be- 
low the  foundation  of  a  Wall,  or  under  a  wall  and  un- 
derpinning the  same,  be  done  by  the  consent  or  direc- 
tion of  one  of  the  joint  owners  of  such  wall,  neither 
of  the  owners  can  recover  damages  from  the  City 
Council  by  whose  laborers  the  work  was  done,  on  ac- 
count of  the  falling  of  the  wall  being  caused  by  such 
work.     Ibid, 

3.  Where  it  was  a  question  at  issue  whether  such  con- 
sent or  direction  was  thus  given,  it  was  error  in  the 
Court  to  charge  the  jury  as  follows :  "  What  tliey 
(the  City  Council)  do,  so  far  out  of  the  line  of  their 
own  business  as  to  be  evidently  done  in  the  execution 
of  somebody  else's  job,  if  such  owner  was  present  and 
knew  what  was  going  on  and  made  no  objection,  will 
be  presumed  to  be  done  by  consent  or  direction  of  such 
property  owner,  if  nothing  appears  to  the  contrary. 
But  this  presumption  may  be  rebutted  by  any  sufficient 
facts  or  circumstances,  such  as  that  the  owner  of  the 
property  protested  against  it,"  etc.  The  jury  had  the 
exclusive  right  in  this  case  to  determine  what  presump- 
tion arose  from  the  facts  proven  by  the  evidence.  Ibid. 

4.  It  is  the  duty  of  a  municipal  corporation,  vested  by 
law  with  authority  over  the  streets,  whilst  dangerous 
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works,  sach  as  sewers,  etc,  are  being  oonstnicted  acrofis 
a  street,  to  have  proper  precautionarj  measures  taken 
to  prevent  accidents  to  passengers  daring  such  con- 
struction, whether  the  same  is  being  done  by  the  cor- 
poration through  its  own  servants,  or  bj  contract,  or 
by  sub-contractors  under  a  primary  contractor.  Such 
duty,  at  least,  in  the  cases  of  independent  contractors 
or  sub-contractors  is  not  founded  on  the  principle  of 
respondeat  tuperioTy  but  is  deducible  from  the  authority 
in  the  corporation  over  the  streets  and  the  obligation 
flowing  therefrom  to  protect  the  public  against  nuisances 
or  dangerous  obstructions  in  the  highways  of  the  city. 
Mayor  and  A Idermen  of  Savannah  vs,    Waldner. 316 

5.  In  an  action  by  a  plaintiff  against  a  corporation  for 
damages  caused  to  his  person  and  property  on  account 
of  the  default  of  defendant  under  the  foregoing  rule, 
it  was  error  in  the  Court  to  charge  the  jury,  "  that  in 
estimating  the  damages  they  could  take  into  consider- 
ation the  expenses  to  which  plaintiff  had  been  put  in 
and  about  his  said  suit,''  there  being  no  proof  of  what 
such  expense  was,  and  such  expenses  are  only  recover- 
able "  when  the  defendant  has  acted  in  bad  &ith,  or 
has  been  stubbornly  litigious,  or  has  caused  the  plain- 
tiff unnecessary  trouble  and  expense."     Ibid, 

6.  By  the  original  charter  of  the  city  of  Savannah,  the 
streets  of  the  city  could  not  be  granted  for  any  pur- 
pose, except  by  Act  of  the  General  Assembly ;  it  was 
not  competent,  therefore,  for  the  Mayor  and  Aldermen 
to  authorize  the  erection  of  a  market  house  in  St.  Julian 
street,  even  temporarily,  if  it  deprived  any  of  the  in- 
habitants of  said  street  of  the  use  and  enjoyment  there- 
of.    M,  and  A.  of  Savannah  vs.  Wilson  &  Gibson....  476 

7.  All  acts  of  a  municipal  corporation  beyond  the  scope 
of  the  powers  granted  to  it  are  void.     Ibid. 

NEW  TRIAL. 

1.  The  evidence  in  this  case  is  of  such  a  character  that 
this  Court  cannot  say  that  the  presiding  Judge  com- 
mitted an  error  in  refusing  a  new  trial.  Kelly  vs.  The 
Stale 12 

2.  Where  the  verdict  of  the  jury  did  substantial  justicBi 
and  the  Court  below  was  satisfied  with  it,  this  Court 
will  not  disturb  their  finding.     Shorter  vs.  Marshall...     31 

8.  The  verdict  in  this  case  is  not  so  strongly  and  decid- 
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ediy  against  the  weight  of  the  evidence  in  reference 
to  the  value  as  to  authorize  it  to  be  set  aside^  when  the 
question  was  fully  and  distinctly  submitted  by  the 
Court  to  the  jury.     Crawford  et  aL,  exWsj  vs.  Ward...    40 

4.  The  verdict  in  this  case  is  not  contrary  to  the  evidence, 
except  as  to  the  amount  of  $150  00  per  annum,  found 
for  the  complainant  against  the  defendant,  for  four 
years'  use  of  the  land  in  controversy,  the  profits  de- 
rived from  such  use  not  exceeding  the  just  claim  of 
defendant  against  complainant,  and,  therefore,  if  the 
complainant  will  write  off  this  amount  from  his  ver- 
dict the  judgment  should  be  aiiirmed,  otherwise  re- 
versed.    Gunn  V8.  Gallwun. 76 

5.  As  the  record  doos  not  show  the  charge  of  the  Court 
on  the  question  of  the  statute  of  limitations,  and  as 
that  depends  on  the  fact  whether  the  prior  possessions 
to  which  defendant  must  tack  his,  were  adverse  or  not, 
and  whether  his  or  those  to  which  he  must  so  tack 
were  in  succession,  all  of  which  was  a  matter  for  the 
jury,  under  the  charge  of  the  Court,  we  do  not  feel 
authorized  to  interfere  with  the  verdict  on  the  ground 
that  it  was  contrary  to  law  or  against  the  evidence. 
Hushey  et  al.  vs.  Clark 99 

6.  Where  on  a  motion  for  new  trial  one  of  the  grounds 
insisted  on  was,  that  one  of  the  jury  who  tried  the 
cause  was  asleep  during  a  portion  of  the  trial,  and  no 
affidavits  were  filed  with  the  motion,  but  it  was  pro- 
posed to  show  by  parol,  at  the  hearing,  that  such  was 
the  feet,  and  the  Court  refused  to  hear  the  witnesses, 
and  refused  also  the  new  trial : 

Heldy  That  the  proof  ought  to  be  made  as  a  part  of  the 
motion  in  writing,  by  affidavits  attached,  and  that  a 
new  trial  ought  not,  in  any  event,  to  be  granted  on 
such  a  ground  unless  it  affirmatively  appeared  that  the 
prisoner  and  his  counsel  did  not  know  the  juryman 
was  asleep  before  the  jury  retired  to  find  a  verdict, 
Cogswellvs.  The  State 103 

7.  When  the  Judge  of  the  Superior  Court  has  granted  a 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  this  Court  will  not  interfere  to  reverse  his 
judgment,  even  though  there  be  some  evidence  to  sus- 
tain the  verdict,  it  not  appearing  that  the  Judge  has 
abused  the  discretion  granted  him  by  law  in  such  cases. 
Johnson  tw.  McComb^  exx^r 120 

Vol.  xlix.  45. 
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8.  Though  the  statement  of  an  obligee  in  a  bond  for 
titles,  made  to  his  assignee  at  the'  time  of  its  transfer, 
to  the  eifect  tliat  the  purchase  money  was  payable  in 

*  Confederate  currency,  is  not  admissible  as  evidence 
against  the  obligor,  yet  if  there  be  other  testimony 
sufficient  to  authorize  the  jury  to  scale  the  claim  under 
the  Ordinance  of  1865,  and  they  do  so  scale  it,  this 
Court  is  not  bound  to  grant  a  new  trial,  especially  if 
substantial  justice  appears  to  have  been  done.  TFif- 
liams  et  al,y  ex^rs,  V8.  Phippa 176 

9.  This  Court  will  presume  that  the  Court  below  had 
good  and  sufficient  grounds  for  the  postponement  of 
the  hearing  of  the  motion  for  the  new  trial  as  it  did, 
in  the  absence  of  any  showing  to  the  contrary,  and 
that  the  defendant's  counsel  was  not  in  default  in  not 
filing  the  brief  of  the  evidence  within  the  fifteen  days 
after  its  approval  and  order  to  file  it  by  the  Court. 
Mayor  and  Cowacil  of  Outhbert  vs.  Brooks  d  al 179 

10.  This  Court  has  no  lawful  power  or  authority  to  con- 
trol the  discretion  of  the  Superior  Courts  in  the  legit- 
imate exercise  of  their  discretion  in  conducting  the 
business  before  them,  unless  that  discretion  has  been 
abused,  or  some  law  of  the  land  violated.     Ibid. 

11.  Newly  discovered  evidence  which  is  merely  cumula- 
tive is  no  ground  of  new  trial.     Malone  vs.  The  State.  210 

12.  Evidence  is  cumulative  when  it  goes  to  the  fact  prin- 
cipally controverted  upon  the  trial,  and  respecting 
which  the  party  asking  for  a  new  trial  produced  tes- 
timony.   Ibid. 

13.  Newly  discovered  evidence,  which  might  have  been 
obtained  by  the  exercise  of  ordinary  diligence  before 
the  trial,  is  no  ground  of  new  trial.     Ibid. 

14.  Where  a  motion  for  a  new  trial  was  made  at  the  term 
of  the  Court  at  which  the  verdict  complained  of  was 
rendered,  and  was  overruled,  which  decision  was  af- 
firmed by  this  Court,  to  authorize  a  second  motion, 
such  an  extraordinary  state  of  facts  would  be  required 
as  would  probably  produce  a  different  result,  if  a  new 
trial  should  be  granted ;  and  such  extraordinary  state 
of  facts  must  have  been  unknown  to  the  defendant  or 
his  counsel,  at  the  time  of  the  first  motion,  and  impos- 
sible to  have  been  ascertained  by  the  exercise  of  proper 
diligence  for  that  purpose.   Malone  vs.  Hopkins^  Judge.  225 

15.  There  being  no  extraordinary  &cts  set  forth  in  the 
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second  motion  for  a  new  trial  which  would  entitle  the 
defendant  to  another  hearing,  the  application  for  a 
mandamus  to  compel  the  Judge's  certificate  to  the  bill 
of  exceptions,  is  refused.     Ibid, 

16.  Although  it  may  be  necessary  for  the  plaintiff  to 
aver  in  his  pleadings  the  fact  that  he  is  the  survivor, 
as  well  as  the  facts  as  to  the  second  sale,  in  order  to  be 
entitled  to  prove  them  as  a  matter  of  right,  yet  if  the 
testimony  be  admitted  without  objection,  and  no  mo- 
tion is  made  to  withdraw  it  from  the  jury,  he  is  enti- 
tled to  the  benefit  of  such  testimony  on  a  motion  for 

a  non-suit.     Field,  Jr,,  vs.  Martin,  adm'x 268 

17.  There  was  no  abuse  of  discretion  by  the  Court  below 
in  granting  the  new  trial  in  this  case.     Murjphy  el  al, 

vs .  Harris 292 

18.  Where  a  new  trial  was  granted  on  an  agreed  state  of 
facts,  which  judgment  was  reversed  in  this  Court,  it  is 
competent  for  the  movant  to  amend  his  motion  before 
the  judgment  of  this  Court  is  made  the  judgment  of 
the  Superior  Court,  by  showing  that  the  facts  were 
agreed  to  under  a  mistake  as  to  their  truth.  Daniel, 
adm^x,  vs,  Foster,  admW 303 

19.  When  a  judgment  has  been  affirmed  on  a  statement 
of  facts  contained  in  the  bill  of  exceptions,  a  different 
question  might  arise,  but  in  this  case  the  judgment  was 
reversed,  and  the  whole  case  was  open  for  further  in- 
vestigation, and  the  truth  may  be  shown.     Ibid, 

20.  The  verdict  in  this  case  is  sufficiently  sustained  by 
the  evidence  to  justify  the  Court  below  in  refasing  a 
new  trial  on  the  ground  that  it  was  contrary  to  evi- 
dence.    MeAlister  vs.  The  State 306 

21.  The  discretion  of  the  Superior  Court  in  granting  a 
new  trial  upon  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  will  not  be  interfered  with  unless 
abused.  Deupree  et  al.,  ex^rs,  vs.  Deupree  et  al.,  cav- 
eators   325 

22.  Where  the  defendant,  who  was  a  surgeon  and  a  phy- 
sician, was  prevented  from  being  in  attendance  upon 
the  Court  at  the  time  of  the  trial  of  his  case,  by  an 
urgent  call  upon  him  in  his  professional  capacity,  which 
it  was  his  paramount  duty  to  obey,  and  it  was  made  to 
appear,  by  affidavit,  that  his  evidence  would  have  been 
material,  and  that  his  counsel  were  deprived  of  his  aid 
in  the  defense,  this  Court  will  not  control  the  discre- 
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tion  of  the  Court  below  in  ordering  a  new  triaL    PotD- 
ellvs,  Westmoreland 341 

23.  An  immaterial  error  is  no  ground  of  new  trial.    Huff 

V8.  Odom 395 

24.  There  being  nothing  in  the  record  showing  that  the 
case  was  not  fairly  submitted  to  the  jury,  and  as  the 
verdict  was  to  be  determined  according  to  the  credit 
they  might  give  to  the  testimony  of  a  witness  who  was 
a  party  to  the  suit,  this  Court  will  not  interfere  by  set- 
ting aside  the  verdict,  especially  as  it  does  not  appear 
that  the  jury  abused  their  right  in  the  premises  as  to 
the  credibility  of  the  witness,  under  the  circumstances 
exhibited  in  the  record.  Under  the  Act  of  December 
15th,  1866,  juries  have  a  larger  discretion  as  to  the 
credit  they  will  give  such  witnesses,  than  in  the  case 

of  witnesses  who  are  not  parties.     Penny  vs.  Vincent..  473 

25.  Whilst  this  Court  will  be  slow  to  interfere  with  the 
verdict  of  a  jury  in  a  libel  case,  on  the  ground  that 
the  damages  are  excessive,  yet,  in  such  cases,  it  will 
look  closely  into  the  rulings  of  the  Court,  and  if  there 
be  errors  which  may  have  influenced  the  jury  in  the 
amount  of  their  verdict,  a  new  trial  will  be  granted. 
Ransone  vs.  Christian 491 

26.  The  evidence  being  conflicting  and  the  Judge  trying 
the  case  having  refused  a  new  trial,  this  Court  will  not 
interfere,  as  there  is  sufficient  evidence  to  support  the 
verdict.     Skinner  et  al.  vs.  AUen^  Preer  &  llges 657 

27.  The  evidence  being  conflicting,  and  inasmuch  as  the 
Court  refused  to  allow  the  defendant  to  be  recalled 
to  prove  a  fact  inadvertently  omitted,  the  discretion  of 
the  Court  below  in  granting  a  new  trial  will  not  be 
controlled.     Wadford  vs.  Rhodes 561 

28.  There  was  no  abuse  of  the  discretion  of  the  Court  in 
refusing  to  grant  a  new  trial  in  this  case.  Taylor  vs. 
Martin 572 

29.  The  verdict  in  this  case  being  strongly  and  decidedly 
against  the  weight  of  the  evidence,  the  discretion  of 
the  Court  below  in  granting  a  new  trial  will  not  be 
controlled.     Sams  &  Arthur  vs.  Tracy j  Irwin  &  Co....  588 

30.  The  evidence  in  this  case  as  to  the  distance  the  horse 
ran  on  and  by  the  track  before  he  was  killed,  was  not 
only  conflicting,  but  was  such,  when  connected  with 
the  other  facts  proven,  as  to  make  it  a  proper  case 
for  the  jury  to  decide  the  question  of  negligence  on  the 
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Eart  of  the  railroad,  and  there  being  no  misdirection 
y  the  Court  to  the  jury,  we  cannot  disturb  the  ver- 
dict.    Atlaivtio  and  Gulf  R,  R.  Co.  vs.  Burt 606 

31.  There  being  no  error  of  law  committed,  the  finding 
of  the  jury  on  the  fects  will  not  be  interfered  with. 
King  et  al,  vs.  King  et  al 622 

32.  The  verdict  being  manifestly  against  the  charge  of  the 
Court  as  to  the  liability  of  one  of  the  defendants,  a  new 
trial  was  properly  granted  as  to  him.     Ibid. 

33.  As  special  verdicts  may  be  found  upon  the  trial  of 
equity  causes,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial  as  to  some  of  the  defendants, 
and  granting  it  as  to  others.     Ibid. 

OFFICERS. 

1.  The  Supreme  Court  of  this  State  having  decided  in 
Gormley  vs.  Taylor,  44  Georgia,  76,  that  the  District 
Judges  were  legally  appointed  and  in  office,  and  said 
Judges  having  continued  to  act  for  nearly  one-half  of 
their  actual  period  of  service  after  said  decision  was 
made,  and  the  General  Assembly,  by  an  Act  passed 
December  7th,  1871,  by  a  majority  of  two-thirds  of 
each  branch  thereof,  repealed  the  Act  organizing  said 
Court,  having  recognized  the  legal  existence  and  au- 
thority of  said  Court  and  Judges  thereof,  in  enact- 
ing that  "  It  shall  be  the  duty  of  the  clerk  of  the  Dis- 
trict Court  to  transmit  all  cases  now  pending  on  the 
civil  or  criminal  docket  of  said  Court  to  the  Superior 
Court,  which  said  Court  is  hereby  vested  with  juris- 
diction over  the  same,"  constitute  sufficient  authority 
to  determine  the  question  as  to  the  right  of  said  officers 
to  compensation,  and  that  they  are  entitled  to  compen- 
sation for  services  rendered  as  such.  HoUzdaw  vs. 
Russ,  Ordinary  ;  Giles  vs.  Same 115 

2.  Under  the  provisions  of  the  Constitution  requiring  an 
"equitable  apportionment  of  the  compensation  of  the 
District  Judges  and  attorneys  between  the  counties 
comprising  their  districts/'  the  tax  required  by  the  Act 
organizing  said  Court  to  "be  levied  in  the  several 
counties  composing  each  Senatorial  District  *  *  * 
upon  the  taxable  property  returned  therein  as  together, 
will  raise  an  amount  sufficient  to  pay  the  salaries,"  etc., 
should  be  apportioned  between  said  counties  in  pro- 
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portion  to  the  amount  of  taxable  property  returned  in 
said  counties,  respectively.     Ibid. 

3.  Interest  on  an  unpaid  salary  of  such  officer  cannot  be 
enforced  against  the  county  out  of  which  the  same  is 
to  be  collected.     Ibid. 

4.  Where  the  clerk  and  treasurer  of  the  city  of  Cuthbert 
was  elected  for  the  year  1867,  and  gave  bond  for  the 
faithful  performance  of  his  duties  "for  the  present 
year,"  but  at  the  expiration  of  said  year  held  over 
during  the  next  until  he  was  suspended,  no  successor 
having  been  appointed,  it  was  not  error  in  the  Court 
to  charge,  upon  the  trial  of  an  action  brought  on  said 
bond,  that  said  treasurer  and  his  securities  were  liable 
for  all  moneys  that  came  into  his  hands,  as  such  treas- 
urer, until  his  successor  was  appointed.  Mayor  and 
Coxmcil  of  Cuthbert  vs.  Brooks  et  al 179 

5.  It  was  competent  for  the  General  Assembly,  after  the 
year  1868,  to  provide  for  the  election  and  succession  of 
the  county  officei's  of  the  State,  as  was  done  under  the 
3d  section  of  the  Act  of  1872,  and  an  Ordinary  elec- 
ted under  the  law  and  commissioned  by  the  Governor, 
will  not  be  ejected  upon  the  relation  of  one  claiming 
to  have  been  elected  under  the  provisions  of  the  1346th 
section  of  the  Code.    Orisp^  Sol.  Gen.  ex  rel.  vs.  Brown.  190 

ORDINANCE  OF  1865.    See  Scaling  Ordinance. 

ORDINARY.     See  County  ilaUers,  1,  2. 

PAROL  EVIDENCE. 

See  Evidence,  3,  6,  7,  8,  10,  14. 

PARTITION. 

1.  When  a  bill  was  filed  seeking  the  partition  of  a  lot 
of  land  between  tenants  in  common,  and  an  account, 
the  complainants  claiming  seven-eights  and  the  de- 
fendants one-eighth,  and  fails  to  snow  whether  the 
defendants  were  in  possession  of  a  greater  portion  of 
the  land  than  their  share,  or  whether  said  defendants 
were  holding  adversely  to  the  complainants,  or  any- 
thing going  to  show  a  liability  on  the  part  of  the  de- 
fendants, as  tenants  in  common,  to  account  for  the 
rents  and  profits  of  the  land,  a  demurrer  thereto  was 
properly  sustained.     Lansdale  et  al.  vs.  Brown  et  al...  278 


INDEX.  719 


2.  If  the  other  allegations  in  the  bill  had  been  sufficient, 
the  number  of  parties  defendant  might  have  been  a 
good  ground  for  equity  jurisdiction  to  prevent  a  multi- 
plicity of  suits.     Ibid. 

PARTNERSHIP. 

1.  Where  H.  bought  a  stock  of  goods  from  A,,  execut- 
ing a  mortgage  on  the  same  to  secure  the  purchase 
money,  and  subsequently  formed  a  copartnership  with 
8.,  the  latter  agreeing  to  furnish  goods  equal  in  value 
to  those  put  in  by  H.,  and  goods  were  purchased  by 
the  firm  and  added  to  the  stock  on  hand  to  supply  the 
place  of  sales  made : 

Hddy  That  the  purchases  made  by  the  firm  of  S.  & 
H.  to  supply  the  deficiency  made  by  sales  from  the 
stock  originally  bought  from  A.,  are  not  subject  to 
the  execution  issuing  upon  the  foreclosure  of  the  afore- 
said mortgage.     Anderson  vs.  Howard  &  Sims 313 

2.  If  articles  are  purchased  by  a  partner  for  the  legiti- 
mate use  and  business  of  the  firm,  then  both  partners 
are  liable  for  the  payment  therefor,  notwithstand- 
ing the  other  partner  may  have  notified  the  vendors 
of  the  articles  not  to  extend  credit  to  his  associate  on 
account  of  the  partnership.  Campbell  &  Jones  vs, 
Bowen&Bird 417 

3.  Suit  having  been  brought  against  partners  jointly,  the 
verdict  should  have  been  rendered  against  both  and 
not  against  one  only.     Ibid, 

4.  The  legal  representative  of  a  deceased  partner  may  be 
sued  in  the  same  action  with  the  survivor,  on  a  firm 
contract.     Garrard,  ex^r,  vs.  Rawson 434 

5.  Where,  after  the  dissolution  of  a  firm,  new  notes  are 
given  by  one  of  the  partners  in  the  firm  name,  the 
evidence  should  be  clear  and  satisfactory  of  the  notice 
of  such  dissolution  to  the  creditor  accepting  such  notes, 
to  discharge  the  other  partner.  Ransom  &  Co.  vs, 
Loyless  &  Go 471 

6.  Where  a  firm  is  sued  on  notes,  and  one  of  the  firm 
pleads  non  estfax^um,  the  other  making  no  defense,  the 
evidence  being  conclusive  that  the  notes  were  signed 
by  him,  a  verdict  for  the  defendant  is  contrary  to  law. 
Ibid. 
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PLEADINGS. 

1.  A  plea,  although  filed  in  1866,  to  a  suit  on  a  oontract, 
when  the  case  was  not  tried  until  1872,  should  have 
been  sworn  to  before  the  trial,  and  a  demurrer  to  the 
plea,  on  the  ground  that  it  was  not  sworn  to,  was 
properly  sustained.     Cherry  vs.  Rawson 228 

2.  If  the  obligor  in  the  bond,  after  its  execution,  sell  the 
land  to  a  third  person,  giving  such  person  a  bond  for 
titles,  puts  him  in  possession,  and  receives  the  whole 
of  the  purchase  money,  it  is  a  breach  of  the  first  bond, 
and  no  demand  for  a  deed  is  necessary  before  action  is 
brought.     Field,  Jr.,  w.  Martin,  adnCx 268 

3.  Although  it  may  be  necessary  for  the  plaintiff  to  aver 
in  his  pleadings  the  fact  that  he  is  the  survivor,  as  well 
as  the  facts  as  to  the  second  sale,  in  order  to  be  entitled 
to  prove  them  as  a  matter  of  right,  yet  if  the  testimony 
be  admitted  without  objection,  and  no  motion  is  made 
to  withdraw  it  from  the  jury,  he  is  entitled  to  the  ben- 
efit of  such  testimony  on  a  motion  for  a  non-suit. 
Ihid, 

4.  It  is  necessary  in  a  plea  of  the  statute  of  limitations 
by  a  bank  when  sued  on  its  bills,  to  aver  the  iajc^ 
which  take  them  out  of  the  ordinary  rule,  to-wit : 
that  the  statute  does  not  apply  to  such  contracts.  Kim-- 
brovs.  Bank  of  Fulton • 419 

5.  When  a  defendant  sets  up  by  plea  that  the  contract  is 
void  under  the  Constitution,  because  it  was  made  for 
the  purpose  of  aiding  and  encouraging  "  the  late  rebel- 
lion,  it  is  necessary  that  the  facts  thould  be  stated  in 
such  plea,  going  to  show  how  and  in  what  way  the 
contract  was  intended  to  give  such  aid  and  encourage- 
ment.    Ibid. 

6.  When,  amongst  other  defenses,  such  pleas  have  been 
filed,  and  stricken  by  the  Court  on  demurrer,  and  such 
decision  excepted  to  and  exception  certified  and  entered 
on  the  minutes,  it  is  competent  for  the  defendant  to 
amend  the  pleas  on  a  new  trial,  which  has  been  granted 
to  tlie  plaintiff.     Ibid. 

7.  If,  in  an  action  for  a  libel,  the  defendant  pleaded  jos- 
tification,  and  failed  to  make  out  bis  plea,  the  plea 
itself  is  a  circumstance  which  the  jury  may,  in  fixing 
the  amount  of  damages,  consider  as  aggravating  the 
to7i,  but  the  jury  is  not  bound,  in  all  cases,  so  to  oon- 
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sider  it;  on  the  contrary,  if  the  defendant  show  strong 
grounds  in  support  of  the  charge  he  has  made,  though 
he  does  not  fully  support  his  plea,  the  jury  may,  if  it 
see  fit,  consider  these  grounds  as  mitigating  circum- 
stances, and  reduce  the  damages  accordingly.  Ban- 
sone  vs.  Christian 491 

8.  In  this  State,  as  provided  by  section  3261,  Code  of 
1873,  the  defendant,  in  an  action  ex  delicto,  may  plead, 
as  a  defense,  any  claims  he  may  have  against  the  plain- 
tiff, which  arises  ex  delicto.     Ibid. 

9.  In  an  action  against  a  railroad  company  on  a  contract 
instituted  in  a  county  other  than  the  one  where  its 
chief  office  of  business  is  located,  the  pleadings  should 
show  that  the  contract  was  either  made  or  was  to  be 
performed  in  the  county  where  such  suit  was  brought. 
Corley  &  Dassettva,  Ga.  R.  R,  &  Banking  Co 626 

POLLING  JURY.    See  Jury,  4. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  When  an  action  of  trover  was  called  for  trial,  and  the 
plaintiff's  attorney  stated  to  the  Court  that  a  case  be- 
fore it  on  the  docket  was  ready  for  trial,  both  parties 
being  ready,  and  asked  that  the  older  case  be  taken 
up,  as  it  being  early  on  the  first  day  of  the  term, 
neither  his  client  nor  his  witnesses  were  yet  present; 
that  various  witnesses,  as  appeared  by  the  docket,  had 
been  subpoenaed,  and  that,  as  he  was  informed,  they 
would  prove  certain  facts  which  would  fully  sustain 
the  suit,  and  the  Court  failing  to  find  said  older  case 
on  the  docket,  though  it  was  in  fact  there,  refuse  to 
delay  the  case  or  continue  it,  (the  docket  showing  two 
continuances  already  by  the  plaintiff,)  and  dismissed 
the  suit ;  and  afterwards,  on  the  next  day,  the  plaintiff 
moved  to  reinstate  the  case,  stating  that  he  was  ready 
for  trial ;  that  he  had  been  detained  at  home  the  pre- 
vious day  until  late  by  an  unusual  storm,  which  had 
blown  down  his  fences,  and  he  was  compelled  to  put 
them  up  or  lose  his  crop,  and  that  as  soon  as  he  could 
do  this  he  had  hurried  to  town;  was  told  by  his 
attorney  to  get  up  his  witnesses,  as  his  case  might  b6 
called  at  any  time;  that  he  had  forthwith  gone  after 
one  of  them  at  his  house  in  town,  and  during  this,  his 
temporary  absence,  his  case  was  dismissed,  that  he  had 
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now  his  witnesses  present,  who  would  prove  certain 
facts  making  a  full  support  of  his  action : 
Held,  That  the  Court  erred  in  refusing  to  reinstate  the 
case.     Byoe  va,  Ross,  adm'r 89 

2.  Where,  during  the  session  of  the  Court,  leave  of  ab- 
sence for  the  term  is  granted  to  an  attorney,  and  in  a 
short  time  afterwards,  the  attorney  being  present  in 
Court,  it  was  not  error  for  the  Judge,  in  order  to  pre- 
vent the  continuance  of  a  case  in  which  such  attorney 
was  the  leading  counsel,  to  call  the  case  for  trial  out  of 
the  regular  order,  unless  it  was  made  to  appear  that 
the  attorney  or  his  client  was  less  prepared  for  trial  on 
account  of  such  leave  of  absence  having  been  granted, 
or  than  they  would  be  if  the  case  were  not  called  out 

of  its  order.     White  et  aL  vs.  Haslett  et  al,,  exWa 280 

3.  A  Judge  of  the  Superior  Court  cannot  open  Court 
and  receive  a  verdict  from  the  jury  on  the  Sabbath 
day,  and  such  a  verdict  so  rendered  is  illegal  and  a 
nullity.     B(i88  V8.  Irvin 436 

4.  Where  a  verdict  has  been  so  rendered  and  entered  by 
the  jury,  through  mistake  on  the  wrong  writ,  on  the 
hearing  of  a  motion  at  a  subsequent  term  of  the 
Court  to  transfer  the  verdict  to  the  proper  declaration 
and  to  enter  judgment  nunc  pro  tunc,  and  it  appears 
from  the  verdict  or  by  the  admission  of  the  party,  that 
it  was  rendered  on  the  Sabbath  day,  it  is  proper  for  the 
Court  to  consider  that  question,  if  made  in  the  answer 
to  the  motion.     Ibid, 

5.  Where  a  case  was  submitted  to  the  jury  upon  the 
agreement  of  counsel,  that  should  they  make  a  verdict 
before  Court  convened  on  the  next  morning,  the  fore- 
man might  take  the  papers  and  the  jury  disperse ; 
which  course  was  pursued,  but  upon  the  assembling  of 
the  jury  on  the  succeeding  day,  the  foreman  stated  to 
the  Court  that,  on  the  previous  evening,  the  jury  had 
agreed  upon  a  verdict,  but  that  he,  after  they  had  dis- 
persed, had  become  satisfied  that  there  was  an  error 
in  it,  and  asked  that  the  jury  be  remanded  to  their 
room  that  the  error  might  be  corrected,  it  was  error  in 
the  Court,  after  asking  them  in  a  body  if  any  one  had 
tampered  with  them  or  attempted  to  influence  their 
opinions  in  any  way  in  the  matter,  to  which  none  of 
them  made  any  reply,  except  that  two  of  them  stated 
that  the  sheriff  and  another  person  had  asked  them  if 
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they  had  agreed  upon  a  verdict,  to  accede  to  the  request 

of  the  foreman.    Cothran,  adm'r,  et  al.,  V8,  Donaldson,  458 

6.  If  the  verdict  was  merely  imperfect  and  informal,  but 
the  intention  of  the  jury  was  clearly  expressed,  then 
the  Court  should  have  had  the  verdict  put  in  proper 
form  in  accordance  with  that  intention.  If  however, 
the  verdict  was  so  defective  as  to  be  void,  under  the 
law,  then  the  Court  should  have  set  it  aside  and  de- 
clared a  mistrial.     Ibid. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Where  a  criminal  case  was  tried  before  the  County 
Court  of  Dougherty  county,  and  the  defendant,  upon 
conviction,  attempted  to  carry  the  same  before  the  Su- 
perior Court  by  writ  of  certiorari^  but  the  Judge  re- 
cused to  sanction  tlie  petition,  which  refusal  is  assigned 
as  error,  the  Solicitor  General  of  the  Albany  Circuit 
is  entitled  to  represent  the  case  in  this  Court.     Patillo 

V8,  The  State 172 

2.  This  Court  can  only  consider  such  evidence  as  was  of- 
fered by  the  parties  in  the  Court  below  and  the  legal 
efiect  of  the  same.     Simmons  V8,  Shaffer 242 

3.  When  a  reversal  of  a  judgment  is  asked  on  account  of 
an  error  alleged  to  be  committed  by  the  Court  on  a 
question  of  fraud,  which,  it  is  claimed  in  the  argument 
before  this  Court,  was  made  and  argued  on  the  trial  of 
the  case,  it  should  be  distinctly  made  to  appear  in  the 
record  what  that  error  was.  If  it  be  on  the  ground  of 
error  in  the  charge  of  the  Court  on  the  matter  of  fraud, 
the  bill  of  exceptions  should  show  the  charge,  and  as 
it  does  not  appear  what  the  charge  was  on  that  point, 
the  presumption  is  that  it  was  correct.  Foster  vs.  Hig- 
ginbotham 263 

4.  Where,  by  agreement,  an  order  was  passed  allowing 
either  party  to  except  to  a  decision  to  be  rendered  at 
Chambers  within  ten  days,  and  the  bill  of  exceptions 
was  not  certified  within  the  time  specified,  but  within 
thirty  days,  these  facts  constitute  no  ground  to  dismiss 
the  writ  of  error,  as  the  consent  order  did  not  deprive 
this  Court  of  jurisdiction,  whatever  effect  it  may  have 
as  between  the  parties.  White  et  al.  vs.  Haslett  et  al., 
ex'rs 280 

5.  Where  a  new  trial  was  granted  on  an  agreed  state  of 
^cts,  which  judgment  was  reversed  in  this  Court,  it  is 
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corapeteot  for  the  movant  to  amend  bis  motion  before 
tbe  judgment  of  this  Court  is  made  the  judgment  of 
the  Superior  Court,  by  showing  that  the  fiicts  were 
agreed  to  under  a  mistake  as  to  their  truth.  Danidj 
adm'x,  V8.  Foster,  admW 303 

6.  When  a  judgment  has  been  affirmed  on  a  statement  of 
facts  contained  in  the  bill  of  exceptions,  a  different 
question  might  arise,  but  in  this  case  the  judgment 
was  reversed,  and  the  whole  case  was  open  for  further 
investigation,  and  the  truth  may  be  shown.     Ibid, 

7.  Though  the  documentary  evidence,  the  exclusion  of 
which  was  excepted  to,  may  be  not  embraced  in  the 
bill  of  exceptions,  no  motion  for  a  new  trial  having 
been  made,  the  writ  of  error  will  not  be  dismissed,  but 
the  plaintiff  will  be  heard  on  exceptions  to  the  parol 
evidence.     OMs  vs,  Johnson 370 

8.  Where  the  case  stated  in  the  body  of  the  bill  of  ex- 
ceptions is  different  from  that  stated  in  the  certificate 
of  the  clerk  thereto,  and  in  the  record,  the  error  in  the 
bill  of  exceptions  is  amendable  so  as  to  conform  to  the 
record.     Wooten  et  cU.  vs.  Archer 388 

9.  This  Court  cannot  consider  a  question  not  made  in  the 
record  before  it,  and  the  fact  that  the  clerk  of  the  Su- 
perior Court  has  sent  up  with  the  transcript  a  portion 
of  the  record  of  another  case,  does  not  make  that  case 

a  part  of  the  record  of  this  case.     Lee  vs,  Armstrong..  609 

PRESCRIPTION. 

1.  The  principle  that  the  owner  of  a  building  erected  on 
the  line  of  his  lot,  may,  by  lapse  of  time,  acquire  a 
prescriptive  right  to  the  lateral  support  of  the  adjacent 
soil,  does  not  exist  in  this  State,  especially  against  a 
public  or  municipal  corporation.  Mitchell  d  al.  vs. 
Mayor  and  Council  of  Rome 19 

2.  To  perfect  a  prescriptive  title,  the  defendants  and  those 
under  whom  they  claimed,  must  have  been  in  posses* 
sion  of  the  land  as  their  own,  under  color  of  written 
evidence  of  title  and  claim  of  right,  for  seven  years 
next  before  the  commencement  of  the  plaintiff's  action. 
Turner  et  al.  vs,  Tyson  et  al. 165 

PRESUMPTION. 

1.  Where  it  was  a  question  at  issue  whether  such  consent 
or  direction  was  thus  given,  it  was  error  in  the  Court 
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to  charge  the  jury  as  follows:  "What  they  (the  City 
Council)  do,  so  far  out  of  the  line  of  their  own  busi- 
ness as  to  be  evidently  done  in  the  execution  of  some-* 
body  else's  job,  if  such  owner  was  present  and  knew 
what  was  going  on  and  made  no  objection,  will  be  pre- 
sumed to  be  done  by  consent  or  direction  of  such  prop- 
erty owner,  if  nothing  appears  to  the  contrary.  But 
this  presumption  may  be  rebutted  by  any  sufficient 
facts  or  circumstances,  such  as  that  the  owner  of  the 
property  protested  against  it,"  etc.  The  jury  had  the 
exclusive  right  in  this  case  to  determine  what  presump- 
tion arose  from  the  facts  proven  by  the  evidence. 
Mitchell  et  aL  va.  Mayor  and  Council  of  Rome 19 

2.  The  legal  presumption,  from  the  absence  of  a  judg- 
ment on  the  second  verdict,  is  that  it  was  arrested,  or 
new  a  trial  granted,  or  some  other  valid  legal  reason 
existed  why  none  was  rendered.     Simmons  vs.  Shaffer,  242 

3.  Where  damage  has  ensued  by  the  running  of  cars,  the 
presumption  of  negligence  is  against  the  railroad  com- 
pany. Georgia  liailroad  and  Banking  Company  vs, 
Monroe 373 

4.  Although  plaintiff's  name  may  be  on  the  back  of  the 
note  sued  on,  he  may  recover  against  the  maker,  as 
the  law  will  presume,  in  the  absence  of  proof  to  the 
contrary,  that  an  indorsement  by  him  was  never  com- 
pleted by  delivery,  or  if  he  had  delivered  it  so  indorsed, 
that  he  had  taken  it  up,  and  was  again  the  legal  holder 

or  indorser.     Leiiner  vs.  Miller 486 

PRINCIPAL  AND  AGENT. 

1.  An  agent  of  a  factor  is  not  liable  to  a  third  person  for 
failing  to  transmit  his  orders  to  the  principal  of  the 
agent  as  to  the  sale  of  cotton  consigned  by  such  third 
person  to  the  factor.     Reid  vs.  Humber 207 

2.  Where  a  bill  was  filed  against  an  insurance  company 
to  make  them  liable  for  certain  cotton  lost  by  the  sink- 
ing of  a  steamboat,  on  the  ground  that  their  agent  had 
fraudulently  misled  the  owners,  so  as  to  induce  them 
to  believe  that  the  cotton  was  insured  by  the  company; 
and  the  evidence  showed  that  the  agent,  for  whose  act 
the  company  was  sought  to  be  charged,  was  the  agent 
of  several  other  insurance  companies  engaged  in  the 
same  business  at  the  same  place,  and  there  was  nothing 
in  the  proof  to  show  for  which  of  the  companies  the 
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agent  was  acting  at  the  time  he  did  the  acts  from  which 
the  fraud  was  sought  to  be  inferred : 
Heldy  That  a  verdict  against  the  company  was  ill^al, 
and  without  evidence  to  support  it,  and  it  was  error  in 
the  Court  to  refuse  a  new  trial.  Underwriters^  Agency 
V8,  Seabrooky  admW • 463 

PRINCIPAL  AND  SURETY. 

1.  Where  a  plaintiff,  fn  1869,  sued  two  joint  and  several 
makers  of  a  promissory  note,  executed  in  1863,  due 
one  day  after  date  thereof,  and  after  the  1st  day  of  Jan- 
uary 1870,  dismissed  the  action  against  one  of  the  de- 
femiants  and  obtained  a  judgment  against  the  other, 
there  being  no  plea  filed  by  the  latter,  such  dismissal 
was  not  a  discharge  of  the  defendant  against  whom  the 
judgment  was  rendered.  If  the  party  against  whom 
judgment  was  obtained  was  a  surety  and  the  other  was 
principal,  the  rule  would  be  different.  McCarter  vs. 
Turner  et  al 309 

2.  On  the  hearing  of  a  bill  filed  by  such  defendant,  pray- 
ing an  injunction  against  the  judgment  and  execution 
issued  thereon,  one  of  the  issues  being  whether  the 
defendant,  against  whom  the  judgment  was  obtained, 
was  the  security  of  the  party  who  was  dismissed  from 
the  suit,  the  note  not  showing  that  fact,  parol  testimony 
is  admissible  to  show  what  was  the  understanding  and 
agreement  of  the  parties  to  the  note  on  that  point,  at 
the  time  of  its  execution.     Ibid. 

RAILROADS. 

1.  Warnek,  Chief  Justice.  Where  the  widow  brings 
suit  in  this  State  for  damages  resulting  from  the  kill- 
ing of  her  husband  in  the  State  of  Alabama,  through 
the  negligence  of  a  railroad  company,  the  Court  will 
be  governed  by  the  laws  of  this  State  as  to  the  mode 
of  procedure  in  ascertaining  the  rights  of  the  parties, 
but  as  so  what  are  their  rights,  must  be  determined  by 
the  laws  of  Alabama,  where  the  act  complained  of  was 
done.     Selma,  Borne  and  Dalton  R,  R,  Oo.  vs,  Ixuxy.  106 

2.  In  a  suit  by  a  widow,  in  this  State,  against  a  railroad 
company  for  the  killing  of  her  husband  in  the  State  of 
Alabama,  the  declaration  cannot  be  amended  after  the 
lapse  of  one  year  from  the  alleged  killing,  for  the  reason 
that  the  statute  law  of  Alabama  limits  the  right  to  re- 
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cover  damages  therefor  to  one  year  from  the  time  of 
the  death,  and  gives  the  right  of  action  to  the  personal 
representative  of  the  deceased.     Ibid. 

3.  McCay  and  Trippe,  Judges.  Where,  by  the  law 
of  Alabama,  the  personal  representative  of  a  party  who 
is  killed  by  the  wrongful  act  or  negligence  of  another, 
is  entitled  to  an  action  for  damages  therefor,  no  other 
person  but  such  personal  representative  can  bring  such 
action  in  the  Courts  of  this  State,  when  the  killing  oc- 
curred within  the  State  of  Alabama.  The  widow  of 
the  party  killed  cannot,  in  her  own  name  as  such  widow, 
maintain  such  action.     Ibid. 

4.  Where  a  railroad  company  permits  other  companies  or 

Eersons  to  exercise  the  franchise  of  runnnig  cars  drawn 
y  steam  over  its  road,  the  company  owning  the  road, 
and  to  which  the  law  has  entrusted  the  franchise,  is 
liable  for  any  injury  done,  as  though  the  company 
owning  the  road  were  itself  running  the  cars.  Macon 
and  Axi>gu8ta  R,  R»  Co.vs,  Mayes 355 

5.  All  railroad  companies  are  liable  to  be  sued  in  any 
ooimty  in  which  the  cause  of  action  originated,  by  any 
one  whose  person  or  property  has  been  injured  by  such 
railroad  company,  for  the  purpose  of  recovering  dama- 
ges for  such  injury,  without  any  special  notice  and  claim 
for  damages  therefor,  as  a  condition  precedent  to  his 
right  to  recover  for  such  injury.  Georgia  Railroad 
and  Banking  Company  V8,  Monroe 373 

6.  Where  damage  has  ensued  by  the  running  of  cars, 
dfc  presumption  of  negligence  is  against  the  railroad 
company.     Ibid. 

7.  In  an  action  against  a  railroad  company  on  a  contract 
instituted  in  a  county  other  than  the  one  where  its 
chief  office  of  business  is  located,  the  pleadings  should 
show  that  the  contract  was  either  made  or  was  to  be 
performed  in  the  county  where  such  suit  was  brought. 
Corley  &  Dassett  vs.  Georgia  R.  R.  and  Banking  Co,..  626 

RECEIVER.    See  Injunction,  4,  16. 

RECOMMENDATION  TO  MERCY. 
See  Criminal  Law,  22,  23. 

REGISTKY.    See  Deed,  3. 
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RELIEF  ACT  OF  1868. 

1.  The  tender  of  Confederate  money  in  payment  of  two 
notes,  one  made  in  March,  1861,  and  the  other  in  Jan- 
uary, 1862,  did  not  create  such  an  equity  as  would 
authorize  a  jury  to  reduce  a  judgment  for  the  full 
amount,  under  the  provisions  of  the  Relief  Act  of 
1868.     Alexander  et  aL,  ex^rs,  vs.  MaUbie  et  al,^  ea^rs..  307 

2.  Though  the  notes  upon  which  said  judgment  was 
based  may  have  been  given  for  Georgia  RaUroad  bank 
bills,  yet  a  tender  of  Confederate  money  sufficient  to 
purchase  such  bills  will  not  create  such  an  equity. 
Ibid. 

3.  The  aid  or  comfort  given  by  the  plaintiff  in  the  judg- 
ment to  the  Confederate  government,  or  to  its  soldiers, 
such  as  the  payment  of  taxes,  the  furnishing  of  slaves 
to  work  on  fortifications,  the  speaking  in  favor  of  the 
government,  or  the  war,  the  furnishing  of  provisions 
to  the  government  and  its  soldiers  and  their  fiimilies, 
although  voluntarily  done,  was  not  sufficient  to  entitle 
the  movant  to  have  the  judgment  reduced  under  the 
Relief  Act  of  1868,  as  such  acts  did  not  sufficiently 
connect  the  plaintiff  with  the  losses  sustained  by  the 
movant.     Graves  vs.  Wingfield,  ex'r •  386 

RELIEF  ACT  OF  1870. 

1.  Where  the  evidence  showed  that  the  note  sued  on  was 
turned  over  to  the  plaintiff,  as  guardian  for  the  children^ 
of  Hickey,  and  that  they  were  all  of  age  except  the^ 
youngest,  it  was  lawful  for  the  plaintifis  to  have  a 
judgment  against  the  defendants  without  proof  of  the 
payment  of  taxes.    Helms  et  al.  vs.  Whigham 44 

2.  A  verdict  of  a  jury,  finding  that  the  taxes  on  a  debt 
contracted  before  June  Ist,  1865,  had  not  been  paid, 
is  on  an  immaterial  issue,  and  under  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case 
of  Walker  vs.  Whitehead,  it  was  error  in  the  Court 
below  to  dismiss  plaintiff's  action  for  the  non-payment 
of  taxes  under  the  Act  of  October  13th,  1870.  Mitch- 
ell vs.  Cothrans  &  EUioU 125 

3.  The  Relief  Act  of  October  13th,  1870,  making  the 
payment  of  taxes  upon  debts  contracted  prior  to  June 
1st,  1865,  a  condition  precedent  to  a  recovery  thereon. 
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IS  unconstitutional.     Gardner^  trustee,  vs.  Jeter,  ojinCr; 

Same  V8.  Adams 195 

Kimhro  vs.  Bank  of  Fulton 419 

4.  Where  an  execution  has  been  levied  upon  the  property 
of  the  defendant,  it  was  error  in  the  Court  to  dismiss 
the  levy  on  the  ground  that  no  aflSdavit  had  been  filed 
as  to  the  payment  of  taxes  as  required  by  the  Relief 
Act  of  October  13th,  1870.    Gi^iffitJiJor  vse,  vs.  Shipp.  231 

5.  A  defendant  in  execution  who  lodged  with  the  levying 
sheriff,  on  the  15th  of  September,  1871,  an  affidavit 
that  the  legal  taxes  on  the  debt  had  not  been  paid, 
which  affidavit  was  made  for  the  purpose  of  arresting 
the  sale,  and  did  arrest  the  sale,  and  was  prosecuted 
by  the  defendant  to  a  trial  as  affidavits  of  illegality  are 
tried,  was  liable,  on  the  trial  thereof,  to  the  penalties 
provided  by  law  for  the  filing  of  affidavits  of  illegal- 
ity for  delay  only,  provided  the  jury  believed  it  was 
interposed  for  tliat  purpose.     White  et  [al.  vs.  Ilaslett 

et  al.,  ex^rs 280 

6.  On  the  trial  of  such  case,  the  only  legal  issue  which, 
under  any  valid  law,  could  have  been  before  the  jury, 
was  whether  such  affidavit  was  filed  for  delay  only ; 
and  plaintiffs  having  attached  to  the  execution  an  am- 
davit  of  the  payment  of  taxes  before  the  defendant 
filed  his  affidavit  and  proved  the  same  on  the  trial,  and 
the  defendant  offered  no  evidence,  "  We,  the  jury,  find 
for  the  plaintifls  ten  per  cent,  damages,"  was  a  legal 
verdict,  and  one  that  covered  the  whole  issue.    Ibid. 

REMOVAL  OF  CASES. 

See  United  Stales  Courts,  1,  3. 

RULE  AGAINST  OFFICER. 
See  Shmff,  1,  2,  3,  4,  6,  7,  9,  10. 

SABBATH. 

1.  A  Judge  of  the  Superior  Court  cannot  open  Court 
and  receive  a  verdict  from  the  jury  on  the  Saobath  day, 
and  such  a  verdict  so  rendered  is  illegal  and  a  nullity. 
Bass  vs.  Irvin 436 

2.  Where  a  verdict  has  been  so  rendered  and  entered  by 
the  jury,  through  mistake,  on  the  wrong  writ,  on  the 

Vol.  xLix.  46. 
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hearing  of  a  motion  at  a  subsequent  term  of  the  Court 
to  transfer  the  vefdict  to  the  proper  declaration  and  to 
enter  judgment  nunc  pro  tunc,  and  it  appears  from  the 
verdict,  or  by  the  admission  of  the  party,  that  it  was 
rendered  on  the  Sabbath  day,  it  is  proper  for  the  Court 
to  consider  that  question,  if  made  in  the  answer  to  the 
motion.     Ibid. 

SALE. 

1.  In  a  parol  contract  by  an  agent  for  the  purchase  of 
ninety-two  bales  of  cotton  then  packed  and  pointed 
out,  at  a  stated  price  per  pound,  estimating  the  bales 
at  five  hundred  pounds  each,  subject  to  correction,  on 
weighing,  it  being  also  verbally  agreed  that  the  seller 
should  haul  the  cotton  to  a  certain  place  for  the  buyer; 
that  if  it  was  burned  it  should  be  the  loss  of  the  buyer; 
that  the  agent  need  not  pay  the  money,  but  hold  it  for 
the  buyer  to  check  on  as  he  might  want  it,  and  no  act 
was  done  by  either  party  as  to  the  payment  or  delivery, 
and  the  seller  afterwards  refused  to  deliver  the  cotton, 
and  the  agent  returned  the  money  to  his  principal : 

Held,  That  this  did  not  make  a  case  of  actual  receipt  by 
the  buyer,  or  of  payment,  as  required  by  the  seven- 
teenth section  of  the  statute  of  frauds,  so  as  to  render 
the  seller  liable  in  an  action  of  trover  for  the  cotton. 
No  merely  verbal  stipulations  in  the  contract,  and  as 
part  of  the  contract,  are  sufficient  to  take  it  out  of  the 
statute.     Bowers  vs.  Anderson,  administrator 143 

2.  The  vendor  of  a  fertilizer  is  presumed  to  warrant  that 
the  article  sold  is  reasonably  fit  for  the  purpose  inten- 
ded. Nor  is  such  fitness  conclusively  estabh'shed  by 
proof  that  the  manufacturers,  whose  brand  is  on  the 
particular  article  sold,  do  make  an  article  containing 
fertilizing  ingredients.  Whether  the  thing  sold  be  rea- 
sonably fit  for  the  purpose,  is  a  question  of  feet,  to  be 
determined,  as  other  facts,  by  competent  evidence,  the 
composition  of  the  article  being  one  fact  bearing  upon 
the  question,  but  not  the  only  one.  If,  when  properly 
used,  it  ordinarily  feils  to  produce  a  good  effect,  it  can- 
not l)e  considered  as  reasonably  fit,  even  though  it  may 
be  shown  that  fertilizing  ingredients  are  used  by  the 
manufacturers.     Sims  &  Company  vs.  Hotvells 620 

SALE— JUDICIAL.    See  Judicial  Sale. 
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SCALING  ORDINANCE. 

1.  Though  the  statement  of  an  obligee  in  a  bond  for  ti- 
tles, made  to  his  assignee  at  the  time  of  its  transfer,  to 
the  effect  that  the  purchase  money  was  payable  in  Con- 
federate currency,  is  not  admissible  as  evidence  against 
the  obligor,  yet  if  there  be  other  testimony  sufficient  to 
authorize  the  jury  to  scale  the  claim  under  the  Ordi- 
nance of  1865,  and  they  do  so  scale  it,  tliis  Court  is 
not  bound  to  grant  a  new  trial,  especially  if  substan- 
tial justice  appears  to  have  been  done.  Williams  et  al., 
executors,  vs.  Phipps 175 

2.  Where  a  plea  was  filed  to  a  note  executed  in  October, 
1861,  and  due  January  1st,  1863,  setting  up  what  the 
consideration  of  the  note  was,  its  value  at  the  time  of 
purchase,  and  since,  and  that  it  was  worth  less  than  the 
amount  specified  in  the  note,  and  claimed  that  it  should 
be  scaled  under  the  the  Ordinance  of  1865 : 

Held,  That  the  defendant  should  have  been  allowed  to 
go  to  the  jury  on  the  plea,  and  to  have  proven  what 
equities  he  was  entitled  to  under  said  ordinance.  Cher- 
ry vs.  Rawson 228 

3.  Where  a  Confederate  contract  was  the  subject  of  inves- 
tigation before  the  jury,  it  was  error  in  the  Court  to 
refuse  to  allow  the  plaintiff  to  prove  the  price  of  corn 
and  other  articles  at  the  date  of  such  contract,  as  would 
have  tended  to  have  shown  the  value  and  purchasing 
power  of  Confederate  money  at  that  time,  so  as  to  have 
enabled  the  jury  to  adjust  the  rights  of  the  parties,  un- 
der the  provisions  of  the  Ordinance  of  1865,  on  prin- 
ciples of  equity.     Johnson  vs.  Gray,  executor 423 

4.  When  the  maker  of  a  note,  dated  in  1863,  pleads,  that 
the  same  was  payable  in  Confederate  currency,  and  the 
only  evidence  on  the  trial  is  the  date  of  the  note,  and 
that  the  consideration  expressed  therein  was  cotton  in 
the  gin-house  of  the  payee,  and  his  growing  crop  of 
cotton,  the  defendant  being  a  competent  witness,  al- 
though the  payee  is  dead,  his  evidence  is  the  best  evi- 
dence which  exists  of  the  fact  sought  to  be  proved, 
and  should  be  produced.  Hudson,  administrator,  for 
use,  v9.  Spence 479 

SCHOOLS.     See  Corporations,  9,  10,  11,  12,  13. 
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SERVICE. 

1.  According  to  the  provisions  of  the  3264th  section  of 
the  Code,  in  order  to  traverse  the  entry  of  service  by 
the  sheriff,  the  defendant  should  show  that  he  had 
done  so  at  the  first  term  after  notice  of  such  entry  is 
had  by  him,  or  should  show  that  he  had  no  notice  of 
the  pendancy  of  the  suit  against  him  prior  to  the  ren- 
dition of  the  judgment.     Chnffiih^for  use^  vs,  Shipp...,  231 

2.  An  affidavit  of  illegality  to  an  execution  having  been 
filed  on  the  ground  of  want  of  service,  it  was  incum- 
bent on  the  defendant  to  have  produced  the  record  of 
the  suit  and  to  have  supported  the  allegations  in  his 
affidavit  by  evidence,  the  presumption  of  the  law  be- 
ing in  favor  of  the  validity  of  the  judgment.     Brown 

V8.  GiU. 549 

3.  An  affidavit  of  illegality  to  an  execution  from  Whit- 
field Superior  Court,  in  which  the  defendant  alleged 
that  he  was  never  served  with  any  process  and  copy  of 
the  declaration  in  the  suit  upon  which  said  judgment 
was  rendered  ;  that  he  was,  at  the  time  said  action  was 
commenced  and  up  to  the  date  of  the  judgment,  a  res- 
ident of  the  county  of  Randolph  and  not  of  the  county 
of  Whitfield,  was  properly  dismissed  on  demurrer,  as 
it  failed  to  disclose  that  he  had  not  acknowledged  ser- 
vice of  the  declaration  and  process,  and  that  he  had 
not  appeared  and  pleaded  to  the  merits.  Cobb  vs.  Pit" 
man 678 

SET-OFF. 

1.  A  legatee  or  the  purchaser  of  a  distributive  share  in 
an  estate  may,  in  equity,  set  off  the  same  against  a 
judgment  in  favor  of  the  executor  against  such  legatee 
or  owner  of  such  share,  where  no  special  reason  exists 
for  the  collection  of  the  judgment  by  the  executor. 
Dorse]/  vs.  Simmons  d  al 245 

2.  One  of  the  shares  in  the  estate  proposed  to  be  set  off 
or  allowed  against  the  judgments,  belongs  to  complain- 
ant by  survivorship,  and  she  is  not  affected  by  a  pre- 
vious bill  filed  by  her  husband  (now  deceased)  for  the 
same  purpose  as  this,  and  dismissed  by  him.  And 
though  the  judgments  sought  to  be  enjoined  were  ob- 
tained against  her  husband,  yet  as  they  are  levied  on 
property  belonging  to  complainant  and  would,  if  col- 
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lected,  be  assets  to  which  her  legacy  would  attach,  she 
has  not  lost  her  right  to  be  heard.     Ibid. 

SHERIFF. 

1.  Where  a  sheriff  levies  a  mortgage  execution  upon  the 
land  of  the  defendant,  but  before  the  sale  was  notified 
that  the  defendant's  wife  had  had  a  homestead  set  apart 
in  the  same,  and  an  appeal  had  been  taken  to  the  Su- 
perior Court,  the  sheriff  does  not  render  himself  liable 
to  rule  by  postponing  the  sale  until  the  plaintiff  could 
obtain  an  order  of  Court  directing  him  to  sell  the  land 

if  it  was  his  duty  to  do  so.     Van  Horn  vs.  Bradford.     75 

2.  When  a  sheriff,  shortly  after  the  passage  of  the  Act 
of  1868,  known  as  the  Relief  Law,  received  the  affi- 
davit of  a  defendant  according  to  the  provisions  of 
said  Act,  and  received  the  papers  as  directed  by  the 
Act,  and  in  1872  the  proceedings  by  the  defendant, 
under  said  Relief  Act,  were  dismissed  on  motion  of  the 
plaintiff: 

Held,  That  it  was  not  error  in  the  Judge  of  the  Superior*. 
Court  to  refuse  to  hold  the  sheriff  in  contempt  and 
liable  for  punishment  for  his  obedience  to  said  law. 
Franklin  vs.  Smith 112 

3.  Even  if  the  Act  of  1868,  known  as  the  Relief  Law, 
be  unconstitutional,  it  is  no  contempt  of  the  ordinary 
process  of  execution  to  obey  it,  if  in  good  fiiith  the 
sheriff  so  did.     Ibid. 

4.  Where  a  rule  absolute  is  rendered  against  a  sheriff  for 
his  failure  to  make  the  money  on  an  execution  placed 
in  his  hands  for  collection,  the  defendants  in  execution 
cannot  except  to  the  judgment  of  the  Court.  Should 
the  sheriff  fail  to  except,  and  thereafter  attempt  to  en- 
force the  execution  against  the  defendants  for  his  in- 
demnity, they  will  then  have  the  opportunity  to  protect 
themselves.     White  et  al.  vs.  Haslett  et  al,,  ex^ra 262 

6.  The  sheriff,  under  a  writ  of  possession  based  upon  a 
judgment  rendered  in  an  action  of  ejectment,  has  no 
authority  to  receive  an  affidavit  from  a  person  not  a 
party  to  said  suit,  to  the  effect  that  she  did  not  hold 
possession  of  the  land  as  tenant  under  the  plaintiff  or 
defendant  in  ejectment,  "or  any  one  else."  Powell  et 
al,  V8.  Lawson 290 
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6.  Where  a  portion  of  an  execution  from  the  Superior 
Court  was  voluntarily  paid  to  the  sheriff  by  the  de- 
fendant, but  before  the  next  terra  of  the  Court,  execu- 
tions of  oldep  date  from  a  Justice  Court  were  placed 
in  his  hands  to  claim  the  money,  and  upon  a  rule,  the 
fund  in  the  sheriff's  hands  was  applied  to  the  oldest 
execution,  it  was  error  in  the  Court  to  make  the  rule 
absolute  for  the  full  amount  of  the  Superior  Court ^. 
/a.  It  should  have  been  made  absolute  only  for  the 
uncollected  balance.  Carter  vs.  Cardwell  &  Co,;  ShecUSf 
ex*V,  et  al.y  vs.  Same 428 

7.  The  refusal  of  a  rule  absolute  against  the  sheriff  for 
the  balance  due  on  the  Justice  Court ^./cw.,  they  hav- 
ing been  placed  in  his  hands  before  levy,  and  when 
there  was  no  mandate  from  the  Court  to  him  to  make 
the  money  on  them,  but  for  the  purpose  of  claiming 
what  money  might  be  realized  on  the  Superior  Court 
execution,  was  not  error.     Ibid. 

8.  It  was  error  in  the  Court  to  charge  "that  upon  the 
failure  of  the  purchaser  at  sheriff's  sale  to  comply  with 
the  terras  of  the  sale,  the  sheriff  might  lawfully  put 
up  and  sell  the  property  at  a  subsequent  sale  day,  with- 
out readvertising  the  property,  and  that,  in  the  mean- 
time, he  had  the  right  to  sell  and  convey  the  property 
to  any  person  who  would  come  forward  and  take  the 
bid  off  the  delinquent  bidder's  hands,  and  pay  the 
raoney,  particularly  if  it  was  acquiesced  in  by  the  de- 
linquent bidder."     Williams  vs.  Barlow 530 

9.  A  rule  nisi  against  a  sheriff  is  not  deraurrable  for 
uncertainty  which  sets  forth  at  its  head  the  name  of 
the  plaintiff  and  defendant  in  Ji.  fa,,  the  amount  of 
the  principal  and  interest  at  the  date  of  the  judgment, 
the  Court  to  which  the  Ji.  fa.  is  returnable,  and  which 
alleges  that  the  sheriff  has  had  the^.  fa.  long  enough 

to  have  made  the  raoney.     Lee  vs.  Armstrong 609 

10.  Two  Ji.  fas.  may  be  included  in  one  rulenwi  against 
the  sheriff,  and  if  one  of  them  be  not  fully  described, 
a  general  demurrer  does  not  lie  to  the  rule.     Ibid. 

SLANDER.    See  Libel. 

SOLICITOR  GENERAL, 
See  Practice  in  Supreme  Court ^  1. 
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STATUTE  OF  FRAUDS. 
See  Frauds — Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitations — Statute  of. 

STATUTES— CONSTRUCTION  OF. 
See  Laws. 

STREETS. 
See  Municipal  CorporaJtions,  2,  3,  4^  5,  6. 

SUPERSEDEAS.    See  Bill  of  Exceptions,  1 . 

TAXES. 

1.  Under  the  provisions  of  the  Constitution  requiring  an 
"  equitable  apportioament  of  the  compensation  of  the 
District  Judges  and  attorneys  between  the  counties  com- 
prising their  districts,"  the  tax  required  by  the  Act 
organizing  said  Court  to  "be  levied  in  the  several 
counties  composing  each  Senatorial  District  *  *  * 
ujK)n  the  taxable  property  returned  therein,  as  together, 
will  raise  an  amount  sufficient  to  pay  the  salaries,"  etc., 
should  be  apportioned  between  said  counties  in  pro- 
portion to  the  amount  of  taxable  property  returned  in 
said  counties  respectively.  Hottzdaw  vs.  Buss,  Ordi' 
nary;  Gihsvs.Same 115 

2.  The  Act,  approved  20th  February,  1873,  imposing  a 
special  tax  on  wholesale  dealers  in  malt  liquors,  is 
not  in  violation  of  the  27th  section  of  Article  I.  of 
the  Constitution  of  the  State,  which  says  "taxation  on 
property  shall  be  ad  valorem  only,  and  uniform  on  all 
species  of  property  taxed."     Bohkr  vs.  Schndder  et  al.  195 

3.  Such  a  tax  is  a  tax  on  a  business,  occupation,  or  call- 
ing, as  decided  in  Burch  vs.  Mayor  and  Aldermen  of 
Savannah,  42  Georgia  596,  and  hence  is  not  a  tax  on 
the  sale  of  liquors,  which,  by  the  3d  section  of  Article 
VI.  of  the  Constitution,  may  be  assessed  for  educa- 
tional purposes.     Ibid 
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4.  A  tax  levied  on  such  wholesale  dealers  is  not  void  for 
uncertainty,  on  the  ground  that  the  law  nowhere  de- 
fines what  constitutes  a  wholesale  dealer.  That  is  a  fiict 
that  can  be  determined  like  all  other  &cts,  as,  for  in- 
stance^ whether  the  party  taxed  as  a  practicing  attorney 
or  assessed  as  the  owner  of  certain  property,  is  such 
attorney  or  owner.  It  may  be  ascertained  in  cases  like 
this,  under  the  provisions  of  section  four  of  the  Code, 
from  experts  in  such  business,  and  other  proper  evi- 
dence. The  question  whether  the  person  so  taxed  is 
a  wholesale  dealer,  cannot  be  raised  on  a  bill  to  enjoin 
a  tax  collector  from  collecting  a  tax  so  assessed.    Ibid. 

5.  The  board  of  education  created  by  Act  of  13th  of  Feb- 
ruary, 1874,  has  no  authority  of  law  to  require  the 
Mayor  and  City  Council  of  Americus  to  levy  and 
collect  a  tax  as  provided  by  said  Act.  Nor  can  said 
Mayor  and  Council  levy  and  collect  a  tax  as  a  public 
school  fund,  except  by  authority  of  the  18th  section  of 
the  Act  of  22d  of  February,  1873,  which  tax,  if  col- 
lected, may,  by  virtue  of  said  section,  be  used  at  the 
discretion  of  the  Mayor  and  City  Council  for  the  pur- 
pose for  which  it  was  levied.  Board  of  JSduoationf 
etc.jvs.  Barlow  etal 232 

6.  The  18th  section  of  the  Act  of  February  22d,  1873, 
entitled  '^  An  Act  to  amend  and  revise  the  several  Acts 
granting  corporate  authority  to  the  city  of  Americus, 
and  to  establish  and  consolidate  the  same,  and  for 
other  purposes  therein  named,"  is  consistent  with  the 
third  section  of  the  Act  of  February  13th,  1873,  en- 
titled "  An  Act  to  establish  a  permanent  board  of  edu- 
cation for  the  city  of  Americus,  and  to  incorporate  the 
same,  and  for  other  purposes,"  in  so  fer  as  the  latter 
Act  provides  for  levying  a  tax,  and  to  that  extent  said 
third  section  is  repealed.     Ibid. 


TORTS.    See  Libd. 


TRUSTS. 


1.  When,  on  the  trial  of  a  claim  case,  it  appears  that  the 
defendant,  after  the  date  of  the  judgment^  had  conveyed 
the  land  to  the  claimant,  and  Jackson  was  introduced 
to  prove  that  some  years  previous  to  the  date  of  the 
judgment  he  had  bought  the  land  from  defendant  and 
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paid  the  consideration  money,  but  had  taken  no  deed 
or  other  writing,  and  that  the  deed  made  to  the  claim- 
ant by  defendant  was  made  at  his  (the  witness')  re- 
quest; that  he  had  sold  the  land  to  the  claimant  and 
received  the  consideration,  and  the  defendant  had,  at 
his  request,  made  the  deed  to  the  claimant,  in  pursu- 
ance of  the  purchase  and  payment  several  years  be- 
fore the  judgment: 

Held,  That  the  testimony  was  not  illegal  under  the  rule 
that  express  trusts  must  be  in  writing.  Johnson  vs. 
McComb,  ex'r 120 

2.  Where  a  grantee  in  a  deed,  executed  in  1849,  absolute 
on  its  face,  but  the  grantor  remaining  in  possession  of 
the  property,  filed  a  bill  in  1871  against  the  adminis- 
trator of'  the  grantor,  alleging  that  there  was  a  parol 
trust  attached  to  the  contract  under  which  the  deed 
was  made,  to- wit :  that  it  was  a  transfer  of  the  property 
in  trust  for  the  payment  of  a  debt  due  the  grantee  and 
others  by  account,  and  the  prayer  of  the  bill  was  for  a 
decree  that  the  land  should  be  sold  and  so  appropria- 
ted: 

Hdd,  That  under  the  allegations  in  the  bill  and  the  proof 
at  the  hearing,  complainant  was  not  entitled  to  any 
greater  rights  than  a  mortgagee  would  have  where  the 
mortgagor  remained  in  possession,  or  than  if  the  debt 
had  been  by  a  security  under  seal ;  and  he  is  barred 
by  the  Act  of  March  16,  1869,  in  accordance  with  the 
decision  made  during  the  present  term  in  the  case  of 
John  George  vs.  James  Gardner.  Davidson,  adminis^ 
traioT,  vs.  Latmrenee,  assignee 335 

3.  A  trust  deed  gave  power  to  the  trustees  to  mortgage 
or  sell  land  to  pay  a  debt  of  the  erantor,  and  to  raise 
a  specified  amount  to  be  paid  to  the  grantor,  or  to  C. 
M.„  as  either  might  order.  The  income  from  the  bal- 
ance of  the  trust  property  was  to  be  paid  to  the  gran- 
tor, or  to  said  C.  M.  The  carpus  was  to  be  conveyed 
by  tlie  trustees  to  such  persons  as  the  grantor  might, 
during  life  or  by  will,  appoint.  If  the  grantor  died 
intestate,  then  to  hold  for  C.  M.  and  her  children  then 
living,  free  from  the  debts  or  control  of  the  husband 
of  C.  M.  The  grantor  died  intestate,  and  without 
executing  the  power  of  appointment.  C.  M.  and  her 
four  children  survived : 
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Hddy  That  at  the  death  of  the  grantor  the  children  of 
C.  M.  took  a  present  interest  in  four-fifths  of  the 
property,  tlie  trust  as  to  which  interest  was  determined, 
and  the  legal  estate  therein  vested  in  the  children. 
In  sucli  a  case,  a  Judge  of  the  Superior  Court  did  not 
have  power,  on  the  resignation  of  the  trustees,  after 
the  death  of  the  gmntor,  to  appoint  a  successor  in  the 
trust  for  the  children,  and  on  a  bill  filed  by  the  pr(H 
chein  ami  of  the  mother  and  children,  in  their  name 
and  by  her  consent,  to  grant  an  order  in  Chambers, 
authorizing  the  trustees  to  mortgage  the  whole  estate, 
either  to  pay  a  debt  or  to  raise  money  to  educate  the 
children.     MUledge  vs,  Bryan 397 

4.  Where  an  action  was  instituted  in  the  name  of  a  plain- 
tiff who  was  adjudicated  a  bankrupt  pending  the  suit, 
and  the  trustee  selected  by  the  creditors,  with  knowl- 
edge of  such  suit,  did  not  have  himself  made  a  party, 
but  consented  that  the  suit  proceed  in  the  name  of  the 
original  plaintiff,  and  no  exception  was  made  to  the 
Court's  allowing  the  case  so  to  proceed,  but  the  de- 
fendant excepted  to  the  refusal  of  the  Court  to  charge 
the  jury  that  if  they  gave  a  verdict  for  the  plaintiff, 
they  should  find  for  him  for  the  use  of  the  trustee: 

Heldy  That  it  was  not  error  in  the  Court  to  refiise  so  to 
charge.     Southern  Ex.  Co.  vs.  Cannon 415 

6.  The  right  of  the  trustee,  if  he  has  any,  to  the  money 
when  paid,  or  of  the  defendants,  to  be  protected  in 
paying  it  to  the  proper  party,  may  be  secured  by 
proper  8te|)s  being  taken  for  that  purpose.     Ibid. 

UNITED  STATES  COURTS. 

1.  A  non-resident  plaintiff  may,  by  complying  with  the 
provisions  of  the  Act  of  Congress  of  March  2d,  1867, 
remove  his  case  from  a  State  tribunal  to  the  next  term 
of  the  Circuit  Court  of  the  United  States  to  be  held 
in  the  district  in  which  said  suit  is  pending,  and  this 
motion  may  be  made  at  a  term  of  the  Court  prior  to 
that  to  which  said  suit  is  returnabla  Board  of  Commis^ 
aionerSf  eto.^  vs,  Hurd. , 462 

2.  A  county  being  suable  by  law  in  the  State  tribunals, 
is,  though  a  portion  of  the  State,  subject  to  suit  in  the 
United  States  Courts.     Ibid. 

3.  Suits  may  properly  be  removed  from  a  State  CoOrt 
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into  the  Circuit  Court  of  the  United  States,  where  the 
jurisdiction  of  the  Circuit  Court,  if  the  suit  had  been 
originally  commenced  there,  could  not  have  been  sus- 
tained.    Ibid. 

4.  A  State  Court  will  not  grant  an  injunction  restrain- 
ing a  party  from  applying  for  the  benefit  of  the  Bank- 
rupt Act  under  the  bankrupt  law  of  the  United  States. 
Fillinginvs.  Thornton 384 

USURY. 

1.  When  A  filed  a  bill  against  the  City  Bank  of  Macon, 
charging  that  he  was  the  holder  of  a  mortgage  made 
by  B  on  certain  real  estate,  founded  on  a  valuable  con- 
sideration ;  that  the  said  City  Bank  was  also  the  holder 
of  a  mortgage  made  to  it  by  B  upon  the  same  prop- 
erty; that  the  mortgage  to  the  bank  was  given  to  secure 
the  payment  of  a  note  made  to  the  bank  by  B  for  the 
loan  of  money  at  more  than  seven  per  cent,  per  an- 
num, and  was  therefore  null  and  void;  that  it  was  of 
older  date  than  the  mortgage  to  A;  that  the  junior 
mortgage  contained  upon  its  face  notice  of  the  mortgage 
to  the  bank;  that  the  mortgage  to  the  bank  had  been 
regularly  foreclosed  by  rule  nisi,  notice  and  judgment 
of  the  Superior  Court  of  the  county  of  Putnam,  where 
the  land  was  situated,  and  ordered  to  be  sold  to  satisfy 
it;  that  B  was  insolvent,  and  that  unless  A  could  set 
aside  this  illegal  mortgage,  he  would  lose  his  money. 
The  bill  prayed  an  injunction.  The  defendant,  on 
the  rule  to  show  cause,  denied  there  was  equity  in  the 
bill,  and  insisted  that  if  the  complainant  had  any  rem- 
edy, it  was  at  law,  under  sections  3903  and  3892  of 
the  Revised  Code.  The  Judge  refused  the  injunction, 
and  the  complainant  excepted  : 

Held,  That  there  was  no  error  in  the  judgment  of  the 
Court  refusing  the  injunction.  Admitting  that  the 
note,  to  secure  which  the  mortgage  to  the  bank  was 
given,  is  null  and  void  for  usury,  if  the  complainant 
has  any  remedy,  it  is  only  under  sections  3903  and 
3892  of  the  Code,  and  as  that  remedy,  if  it  applies  to 
his  case,  is  made  ample  and  complete,  equity  has  no 
jurisdiction.     OcUewood  vs.  City  Bank  of  Macon  et  al.     45 

2.  It  is  a  well  settled  rule  of  law  that  parties  may.  if 
they  please,  really  and  truly  sell  property  for  a  consid- 
eration actually  passing,  and  at  the  same  time  secure 
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the  right  to  repurchase  it  at  a  future  time  for  an  agreed 
price,  and  if  this  be  really  the  intent  of  the  parties, 
the  law  will  enforce  it.  It  is  also  true  that  the  differ- 
ence between  such  a  transaction  and  a  mortgage  is  often 
a  very  nice  one,  and  that  the  Courts  will  scrutinize  the 
matter  very  closely  to  discover  whether  there  was,  in 
fact,  anything  more  intended  than  to  provide  a  security 
for  money  due  or  advanced  at  the  time,  and  all  the 
facts  will  be  looked  to  in  search  of  the  truth  of  the 
case.  The  great  cardinal  rule  for  testing  the  intent 
seems  to  be  whether  or  not  the  relation  of  debtor  and 
creditor  was  intended  to  exist  between  the  parties — 
whether  the  property  was  taken  in  aaiisf  action  and  dis- 
charge of  the  sum  due  or  advanced;  or  whether,  not- 
withstanding the  words  of  the  conveyance,  the  relation 
of  debtor  and  creditor  was  still  to  exist,  to-wit :  the 
right  of  the  one  to  demand,  and  the  obligation  of  the 
other  to  pay.  Under  this  rule,  we  think,  from  the  bill 
and  answers,  that  the  transaction  begun  in  June,  1871, 
by  the  complainant's  offer,  and  accepted  and  acted  on 
by  both  in  September,  1871,  as  evidenced  by  the  com- 
plainant's proposal,  the  defendants'  acceptance,  and  the 
deed,  lease,  bond  and  payments,  furnish,  so  far  as  ap- 
pears from  the  face  of  the  papers,  or  from  any  facts 
appearing  at  the  hearing,  taking  the  answers  of  the 
defendants  as  evidence,  was  a  contract  of  sale,  lease 
and  agreement  to  permit  the  complainant  to  rebuy, 
and  not  a  loan  of  money,  and  scheme  to  evade  the 
usury  laws;  at  least,  that  under  the  uncontradicted 
answers  of  the  defendants,  it  was  error  in  the  Judge 
to  have  considered  the  charges  of  the  bill  so  far  made 
out  as  to  justify  the  injunction  on  that  ground.  What 
may  be  the  truth  of  the  case,  as  it  may  be  made  out  at 
the  trial  before  a  jury,  is  not  now  the  question.  Spence 
et  cU.  v8,  Steadman 133 

3.  Where  A  approached  B  for  the  loan  of  money,  offer- 
ing a  mortgage  upon  property  to  secure  the  repayment, 
and  B  declined,  but  said  that  A  could  get  the  money 
if  he  would  deed  him  the  property,  and  A  made  an  al>- 
solute  deed,  taking  B's  bond  to  deliver  back  the  deed 
on  the  payment  by  A  of  a  sum  which  was  just  the 
amount  of  the  money  got  by  A,  with  a  certain  amount 
per  month  rent,  and  the  possession  was  not  changed  in 
fact,  nor  the  deed  recorded : 
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Meklf  That  whether  the  transaction  was  a  sale  with  a 
right  in  the  vendor  to  repurcliase,  or  whether  the  whole 
was  a  ruse  devised  to  evade  the  usury  laws  and  to  take 
a  security  for  the  loan  of  money,  was  a  question  of  fact 
for  the  jury,  and  the  jury  having,  under  the  evidence, 
decreed  the  cancellation  of  the  deed  on  the  payment  of 
the  amount  due,  the  verdict  ought,  under  the  evidence 
in  the  record,  to  stand.     Monroe  V8,  Foster 514 

VENDOR  AND  PURCHASER. 

1.  Land  was  sold  at  auction  by  S.;  C,  gave  notice  at 
the  sale  of  claim  of  title;  S.  replied  that  he  would 
warrant  the  title,  and  would  give  to  the  purchaser  a 
bond,  with  ample  security,  to  indemnify  him  against 
the  loss  of  any  sum  that  might  be  expendal  in  im- 
provements upon  said  property.  Complainant  pur- 
chased for  $1,010  00, ''and  paid  one-four tli  of  the  pur- 
chase money  in  cash,  and  gave  his  three  notes  for  the 
remaining  three-fourths,  taking  the  usual  bond  for 
titles  from  8.  Two  of  these  notes  were  paid  at  ma- 
turity. The  remaining  one  was  dishonored,  because 
C.  had  commenced  suit  for  the  land.  In  the  mean- 
time, complainant  had  placed  improvements  thereon  to 
the  value  of  $400  00.  S.  obtained  judgment  for  the 
amount  of  the  last  note,  filed  a  deed  to  the  land  in 
the  clerk^s  oflSce,  and  has  levied  the  execution  upon 
the  same.  The  Chancellor  did  not  commit  error  in 
enjoining  the  sale,  the  injunction  to  be  dissolved  upon 
bond  and  security  being  filed  by  S.  in  the  sum  of  $1,- 
000  00,  conditioned  to  indemnify  complainant  against 
loss  on  his  improvements  in  case  of  the  failure  of  his 
title.     Seago  et  cd.  vs.  Bass 9 

2.  A  sale  of  land  by  an  administrator  cum  testameTUo 
annexo,  made  under  an  order  of  the  Court  of  Ordinary, 
to  pay  the  debts  of  the  testator,  where  the  estate  is  in- 
solvent, discharges  the  land  of  the  lien  of  the  vendor 
for  the  unpaid  purchase  money,  and  the  creditor  must 
look  to  the  proceeds  in  the  hands  of  the  representative 

of  the  estate.     StaUinga,  ex^r,  vs.  Ivey,  adm^r..,, 274 

3.  F.  owning  certain  mills,  sold,  in  September,  1860,  one- 
half  interest  therein,  with  all  necessary  water  privi- 
leges, to  W.  and  C.  for  $7,444  00,  with  warranty. 
The  deed  was  duly  recorded.  In  November,  1861, 
W.  and  C.  reconveyed  the  same,  with  warranty,  to  F. 
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for  88,500  00.  In  January,  1867,  F.  sold  one-half 
of  said  mills  to  T.,  and  in  January,  1868,  at  United 
States  MarshaFs  sale,  under  execution  against  F.,  T. 
and  E.  purchased  the  other  half.  When  F.  sold  to 
AV.  and  C,  and  when  the  reconveyance  was  executed 
by  them  to  him,  the  water,  on  account  of  the  mill-dam, 
was  backed  upon  and  overflowed  the  land  of  W.  and 
C,  and  also  land  owned  by  other  persons.  The  latter, 
by  legal  proceedings  in  1872,  caused  the  dam  to  be 
taken  down,  thereby  impairing  the  value  of  the  prop- 
erty. For  this,  as  a  breach  of  the  warranty  of  W.  and 
C,  an  action  of  covenant  was  brought : 
Held,  That  as  the  warranties  in  the  respective  deeds  of 
F.  and  of  W.  and  C.  were  substantially  the  same,  al- 
though the  latter  deed  was  for  a  larger  consideration 
than  the  former,  F.  would  not  be  entitled  to  recover 
for  a  breach  of  the  warranty  of  W.  and  C.  for  a  cause 
existing  at  the  time  F.  made  his  warranty.  Fields, 
for  use,  V8,  Willingham  d  al 344 

4.  Subsequent  vendees  holding  under  F.,  whether  pur- 
chasing at  public  or  private  sale,  are  affected  by  the 
equities  existing  between  F.  and  W.  and  C,  especially 
if  they  had  notice  of  the  facts  upon  which  those  equities 
are  founded.    Ibid, 

5.  A  judgment  for  the  purchase  money  of  land,  where 
the  land  has  been  sold  for  its  satisfaction  but  does  not 
fully  discharge  the  debt,  is  not  such  an  incumbrance 
or  lien  on  the  crop  made  on  the  premises,  which  was 
matured  and  gathered  before  the  levy  on  the  land,  as 
will  defeat  the  right  of  the  family  of  the  vendee  to  the 
crop  as  an  exemption,  etc.,  under  the  homestead  law. 
Johnson  vs.  Holmes 365 

VENUE. 

1.  The  defendants  cannot,  by  cross-bill,  claim  damages 
from  the  complainant  who  resides  in  a  different  county, 
alleged  to  have  been  sustained  by  the  wrongful  suing 
out  of  the  writ  of  injunction  in  said  case.  Husseys, 
administrators,  vs,  Iseal  d  al 160 

2.  All  railroad  companies  are  liable  to  be  sued  in  any 
county  in  which  the  cause  of  action  originated,  by  any 
one  whose  person  or  property  has  been  injured  by  such 
railroad  company,  for  the  purpose  of  recovering  dam- 
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ages  for  such  injury,  without  any  special  notice  and 
claim  for  damages  therefor,  as  a  condition  precedent  to 
his  right  to  recover  for  such  injury.  Georgia  Rail- 
road and  Banking  Company  vs.  Monroe 373 

3.  If  an  iasue  be  made  upon  a  lien  foreclosed  under  the 
steamboat  lien  law  by  affidavit,  or  if  there  be  a  claim 
to  the  property,  the  papers  are  to  be  returned  and  the 
issue  tried  in  the  county  of  the  residence  of  the  defen- 
dant.    Hardeman  &  Sparks  V8.  De  Vaughn 596 

4,  In  an  action  against  a  railroad  company  on  a  contract 
instituted  in  a  county  other  than  the  one  where  its 
chief  office  of  business  is  located,  the  pleadings  should 
show  that  the  contract  was  either  made  or  was  to  be 
perfor,med  in  the  county  where  such  suit  was  brought. 
Cor  ley  &  Dasseti  vs,  Georgia  Railroad  and  Banking 
Company 626 

VERDICT. 

1.  Where,  for  a  valuable  consideration,  the  defendant 
covenanted  to  pay  to  the  plaintiff  whatever  amount  he 
might  recover  in  a  suit  then  pending  against  R.,  on  a 
note  dated  in  March,  1862,  and  due  twelve  months 
after  date,  for  $3,500  00,  besides  interest,  and  at  the 
September  term  of  the  Court,  1866,  a  judgment  was 
rendered  in  said  suit  for  $1  990  34  with  interest  and 
costs,  and  at  the  March  term,  1871,  under  the  provis- 
ions of  the  Relief  Act  of  1868,  said  judgment  was  re- 
duced by  the  verdict  of  a  jury  to  the  sum  of  $700  00, 
upon  which  last  verdict  no  judgment  appears  to  have 
been  entered,  it  was  error  in  the  Court  to  direct  the 
jury  to  find  for  the  plaintiff  the  amount  last  aforesaid. 
Simmons  vs.  Shaffer 242 

2.  The  legal  presumption,  from  the  absence  of  a  judg- 
ment on  the  second  verdict,  is  that  it  was  arrested,  or 
a  new  trial  granted,  or  some  other  valid  legal  reason 
existed  why  none  was  rendered.     Ibid. 

3.  Where,  upon  the  trial  of  a  case  arising  under  the 
forcible  entry  and  detainer  law,  the  jury  reported  to 
the  presiding  Justice  that  they  could  not  agree  upon 
a  verdict,  and  the  magistrate  told  them  that  they  must 
agree  or  he  would  take  them  with  him  to  Blakely,  and 
the  jury  subsequently  returned  a  verdict  for  the  de- 
fendant, but  upon  being  polled,  two  of  them  stated  that 
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they  had  consented  to  the  verdict,  but  had  not  agreed 
to  it,  and  the  Justice  received  the  verdict  over  the  ob- 
jections of  the  plaintiflFs : 
Held^  That  the  proceeding  was  illegal.     Powell  et  al.  m, 
Lawson ! 290 

4.  Where  a  case  was  submitted  to  the  jury  upon  the 
agreement  of  counsel,  that  should  they  make  a  verdict 
before  the  Court  convened  on  the  next  morning,  the 
foreman  might  take  the  papers  and  the  jury  disperse; 
which  course  was  pursu^,  but  upon  the  assembling  of 
the  jury  on  the  succeeding  day,  the  foreman  4^tatea  to 
the  Court  that,  on  the  previous  evening,  the  jury  had 
agreed  upon  a  verdict,  but  that  he,  after  they  had  dis- 
persed, had  become  satisfied  that  there  was  an  error  in 
it,  and  asked  that  the  jury  be  remanded  to  their  rbom 
that  the  error  might  be  corrected,  it  was  error  in  the 
Court,  after  asking  them  in  a  body  if  any  one  had 
tampered  with  them  or  attempted  to  influence  their 
opinions  in  any  way  in  the  matter,  to  which  none  of 
them  made  any  reply,  except  that  two  of  them  stated 
that  the  sheritf  ana  another  person  had  asked  them  if 
they  had  agreed  upon  a  veraict,  to  accede  to  the  re- 
quest of  the  foreman.     CothraUf  administrator,  et  al. 

V8,  Donaldeon 468 

5.  If  the  verdict  was  merely  imperfect  and  informal,  but 
the  intention  of  the  jury  was  clearly  expressed,  then 
the  Court  should  have  had  the  verdict  put  in  proper 
form  in  accordance  with  that  intention.  If,  however, 
the  verdict  was  so  defective  as  to  be  void,  under  the 
law,  then  the  Court  should  have  set  it  aside  and  de- 
clared a  mistrial.     Ibid. 

6.  The  affidavits  of  jurors  are  not  admissible  to  impeach 
their  verdict.     King  et  al.  vs.  King  d  al. 622 

WAIVER.    See  CcrtioraH,  3. 

WAR. 

Title  to  personal  property  by  capture  on  land  during 
a  war,  can  only  be  set  up  by  the  organized  and  recog- 
nized parties  to  the  war,  or  by  those  acquiring  title 
from  them,  according  to  the  orders  and  regulations 
prescribed  by  the  governments  and  their  military  au- 
thorities.    Huff  vs.  Odoni 395 
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WAREHOUSEMAN.    See  Interest,  2. 

WAERANTY. 

1.  F.,  owning  certain  mills,  sold,  in  September,  1860, 
one-half  interest  therein,  with  all  necessary  water 
))rivileges,  to  W.  and  C.  for  $7,444  00,  with  warranty. 
The  deed  was  duly  recorded.  In  November,  1861, 
W.  and  C.  reconveyed  the  same,  with  warranty,  to  F. 
for  $8,500  00.  In  January,  1867,  F.  sold  one-half 
of  said  mills  to  T.,  and  in  January,  1868,  at  United 
States  Marshal's  sale,  under  execution  against  F.,  T. 
and  E.  purchased  the  other  half.  When  F.  sold 
to  W.  and  C,  and  when  the  reconveyance  was  exe- 
cuted by  them  to  him,  the  water,  on  account  of  the 
mill-dam,  was  backed  upon  and  overflowed  the  land  of 
W.  and  C,  and  also  land  owned  by  other  persons. 
The  latter,  by  legal  proceedings  in  1872,  caused  the 
dam  to  be  taken  down,  thereby  impairing  the  value  of 
the  property.  For  this,  as  a  breach  of  the  warranty 
of  W.  and  C,  an  action  of  covenant  was  brought : 

Held,  That  as  the  warranties  in  the  respective  deeds  of 
F.  and  W.  and  C.  were  substantially  the  same,  al- 
though the  latter  deed  was  for  a  larger  consideration 
than  the  former,  F.  would  not  be  entitled  to  recover 
for  a  breach  of  the  warranty  of  W.  and  C.  for  a  cause 
existing  at  the  time  F.  made  his  warranty.  Fields, 
for  use,  vs.  Willingham  et  al 344 

2.  Subsequent  vendees  holding  under  F.,  whether  pur- 
chasing at  public  or  private  sale,  are  affected  by  the 
equities  existing  between  F.  and  W.  and  C,  especially 
if  they  had  notice  of  the  facts  upon  which  those  equi- 
ties are  founded.     Ibid, 

3.  Where  the  failure  of  title,  set  up  as  a  breach  of  war- 
ranty in  defense  to  a  suit  for  the  purchase  money  of 
land,  was  the  result  of  the  act  of  the  defendants,  a 
verdict  for  the  plaintiff  will  not  be  interfered  with. 
Reagan  et  al.  vs,  Galloway 452 

4.  The  vendor  of  a  fertilizer  is  presumed  to  warrant  that 
the  article  sold  is  reasonably  fit  for  the  purpose  in- 
tended. Nor  is  such  fitness  conclusively  established 
by  proof  that  the  manufacturers,  whose  brand  is  on  the 
particular  article  sold,  do  make  an  article  containing 
fertilizing   ingredients.     Whether  the  thing  sold  be 

Vol.  xlix.  47. 
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reasonably  fit  for  the  purpose,  is  a  question  of  fact,  to 
be  determined,  as  other  facts,  by  competent  evidence, 
the  composition  of  the  article  being  one  feet  bearing 
upon  the  question,  but  not  the  only  one.  If,  'when 
properly  iised,  it  ordinary  feils  to  produce  a  good  effect, 
it  cannot  be  considered  as  reasonably  fit,  even  though 
it  may  be  shown  that  fertilizing  ingredients  are  used 
by  the  manu&cturers.     Sims  &  Go,  vs.  -Hbtreto..... '.....  620 

WEIGHTS  AND  MEASURES. 

1.  Section  1686  of  Irwin's  Revised  Code,  requiring  per- 
sons who  shall  sell  by  weights  and  measures  to  have 
their  weights  and  measures  marked  as  correct  by  the 
clerk  of  the  Inferior  Court,  (now  the  Ordinary,)  and 
in  default  of  such  marking,  providing  that  such  per- 
sons shall  not  collect  any  account,  note  or  other  writing, 
tlie  consideration  of  which  is  any  commodity  sold  by 
their  weights  and  measures,  is  an  Act  fixing  a  i)eualty, 
and  is  not  to  be  extended  beyond  its  terms.  South- 
western B.  JR,  Co.  V8.  Cohen 627 

2.  Where  a  lot  of  paper  and  paper  bags  was  shipped  to 
the  plaintiff  by  railroad,  and  upon  its  receipt,  it  was 
weighed  upon  scales  not  marked,  but  which  were 
proven  to  be  correct,  and  the  paper  was  found  defi- 
cient in  quantity,  as  described  in  the  railroad  receipt, 
it  was  not  error  to  admit  the  evidence  of  the  weighing, 
notwithstanding  the  failure  to  procure  the  marking  of 
the  scales.     Ibid. 

WILLS. 

A  testatrix  made  her  will  in  1863  and  died.  By  one 
item  of  her  will,  she  directed  her  executors  to  keep  up 
her  plantation  in  Quitman  county,  and  work  her  slaves 
thereon,  declaring  that  she  desired  this  to  be  done  "for 
the  purposes  hereinafter  to  be  mentioned.''  In  the 
same  item  she  directed  her  executors,  in  case  the  plan- 
tation should  be  unprofitable,  or  tliere  should  be  dan- 
ger of  a  depreciation  or  loss  of  her  property,  to  sell 
the  same,  in  their  discretion,  and  invest  the  proceeds 
in  interest-bearing  securities.  In  the  next  item,  she 
gave  certain  amounts  of  money  to  her  nephews  and 
nieces,  "to  be  paid  out  of  the  plantation,  without  in- 
terest, after  paying  all  expenses  arising  from  its  pru- 
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dent  management."  In  another  item,  she  gave  all  the 
use  of  her  estate  to  her  son,  her  only  living  child,  ap- 
pointing her  husband  his  guardian,  and  directing  that 
her  husband  should  hold  the  property  as  trustee  for 
her  son,  and  receive  the  profits  in  trust  for  his  use 
during  the  life  of  the  husband,  but  without  accounta- 
bility, he  to  preserve  the  corpus  of  the  estate  for  the 
son.  She  ap|)ointed  her  husband  and  his  brother  her 
executors.  The  testatrix  died  in  1864.  The  slaves 
were  emancipated,  .and  it  then  became  impracticable  to 
carry  out  the  scheme  of  working  the  plantation  with 
the  slaves,  and  thus  raising  the  means  to  pay  these 
legacies : 
Hdd,  That  taking  the  whole  will  together,  the  testatrix 
intended  the  legacies  to  her  nephews  and  nieces  to  be 
paid  only  out  of  the  profits  to  be  made  by  working  the 
slaves  upon  the  land,  and  that,  as  this  became  impos- 
sible on  the  emancipation  of  the  slaves,  the  legacies  to 
the  nephews  and  nieces  fail  with  the  failure  of  the 
fund,  and  the  corpus  of  the  estate  went  to  the  son  free 
from  any  charge  to  pay  the  legacies  to  said  nephews 
and  nieces.     Tennille  vs.  Phelps  et  al 532 

WITNESS. 

1.  It  is  for  the  jury  to  determine  what  cre<lit  shall  be 
given  to  the  evidence  of  an  impeached  witness.  Shor- 
ter vs.  Marshall 31 

2.  When,  on  the  trial  of  a  claim  case,  it  appears  that  the 
defendant,  after  the  date  of  the  judgment,  had  conveyed 
the  land  to  the  claimant,  and  Jackson  was  introdn^^d 
to  prove  that  some  years  previous  to  the  date  of  the  * 
judgment  he  had  bought  the  land  from  defendant  and 
paid  the  consideration  money,  but  had  taken  no  deed 
or  other  writing,  and  that  the  deed  made  to  the  claim- 
ant by  defendant  was  made  at  his  (the  witness')  re- 
quest ;  that  he  had  sold  the  land  to  the  claimant  and 
received  the  consideration,  and  the  defendant  had,  at 
his  request,  made  the  deed  to  the  claimant,  in  pursu- 
ance of  the  purchase  and  payment  several  years  before 
the  judgment: 

Hdd,  That  Jackson  was  a  competent  witness,  under  the 
evidence  Act  of  1866,  notwitlistanding  the  death  of 
defendant,  the  maker  of  the  deed.  Johnson  vs.  Mc- 
Comb,  ex\ 120 
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3.  There  being  nothing  in  the  record  showing  that  the 
case  was  not  fairly  submitted  to  fhe  jury,  and  as  the 
verdict,  was  to  be  determined-  accirding  to  the  credit 
they  might  give,  to  the  testimony  of  a  witness  who  was 
a  party  to  the  suit,  this  Court  will  not  interfere  by  set- 
ting aside  the  verdict,  especially  as  it  does  not  appear 
that  the  jury  abused  their  right  in  the  premises  as  to 
tha  credibility  of  the  witness,  under  the  circumstances 
exhibited  in  the  record.  Under  the  Act  of  December 
15th,  1866,  juries  have  a  larger  discretion  as  to  the 
credit  they  will  give  such  witnesses,  than  in  the  case 

of  witnesses  who  are  not  parties.     Penny  v8,  Vincent,,  47 

4,  When  the  maker  of  a  note,  dated  in  1863,  pleacfe,  that 
the  same  was  payable  in  Confederate  currency,  and  the 
only  evidence  on  the  trial  is  the  date  of  the  note,  and 
that  the  consideration  expressed  therein  was  cotton  in 
the  gin-house  of  the  payee,  and  his  growing  crop  of 
cotton,  the  defendant  being  a  competent  witness,  al- 
though the  payee  is  dead,  his  evidence  is  the  best  evi- 
dence which  exists  of  the  fact  sought  to  be  proved, 
and  should  be  produced.  Hudson,  adm'r,  for  use,  vs, 
Spence 47 

6.  The  testimony  of  a  witness  was  taken  by  interrogato- 
ries. When  the  case  was  tried,  the  witness  being 
present,  was  introduced  and  examined  orally.  On  a 
subsequent  trial  of  the  same  case,  the  witness  then  be- 
ing absent,  his  depositions  were  r^d.  The  adverse 
party  was  allowed  to  prove,  by  way  of  impeachment, 
that  the  evidence  of  the  witness,  when  examined  in 
Court  on  the  first  trial,  was  difierent  from  his  testi- 
iuony  as  it  appeared  in  the  interrogatories.  The  de- 
fendant, in  whose  behalf  the  interrogatories  were  read, 
had  testified  on  the  trial  thai  the  witness  had  stated  to 
him  what  wa^  substantially  the  same  as  was  proven  by 
the  impeaching  witness: 

Held,  That  the  admission  of  the  testimony  is  no  ground 
for  a  new  trial.     Guer)n/,  OaJtis  &  Go.  ei  al.  vs.  Brown.  52^ 

YEAR'S  SUPPORT. 

1.  Where  an  executor  advances  a  support  to  the  family 
of  the  deceased,  although  not  specifically  set  apart  by 
appraisers,  he  is  entitle!  to  be  credited  with  it  in  ac- 
counting with  the  creditors  and  heirs,  the  burden  being 
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on  him  to  show  that  it  was  a  proper  and  necessary 
amount.     Simmons  vs.  Byrd  et  al 285 

2.  It  is  immaterial  who  makes  the  application  for  tlie. 
twelve  months'  support  for  the  family  of  the  deceased, 
so  that  the  representative  of  his  estate  has  notice;  there- 
fore such  an  application  by  the  temporary  administra- 
tor and  the  action  of  the  Ordinary  thereon,  is  not  void 
as  against  creditors.  Mackte^  BeaJttie  &  Company  vs. 
Gkndenninf/,  administrator ^  et  al • 8G7 

3.  Where,  in  March,  1872,  a  homestead  in  the  realty  and 
personalty  of  the  ffusband  was  set  apart  to  the  wife, 
and  a  levy  of  an  execution   immediately  afterwards 

f  made  on  the  lialance  of  the  land,  and  the  husband  died 

y  in  April,  1872,  pending  the  levy,  the  wife  is  not  enti- 

,]  tied  to  twelve  months'  support  out  of  the  proceeds  of 

jp  the  sale  of  such  balance.     If  there  be  special  grounds 

;  set  up  by  the  wife,  such  as  that  the  homestead  exemp- 

,;.  tion  is  not  of  the  value  of  the  twelve  months'  assign- 

"  ment,  she  should  show  that  fact.     Singleton  d  al.  vs. 

I  Huf 582 
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